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PREFACE 


The author is of the opinion that government contiols will con¬ 
tinue to play an impoitant lole in the attempts of laboi and manage¬ 
ment to find satisfacloiy solutions to the labor pioblems that they 
face. This book is an attempt to piesent briefly and in non-legal- 
istic terminology information on laws, court actions, and govern¬ 
ment policies that affect the policies and actions of workeis and 
employeis m their relationships to each other. 

The volume is far fiom encyclopedic, in Older to cut it to the de¬ 
sired size, some subjects had to be omitted and others treated very 
briefly. Probably no two persons would agree as to what subjects 
should be covered and the extent of discussion on each. The alloca¬ 
tion of space her cm indicates the author s opinion as to the relative 
impoitance of the various subjects Although not a necessity, some 
knowledge of labor problems would make the reading of this work 
simpler 

A number of persons have helped in the preparation of the manu¬ 
script My first debt is to my wife, Cornelia Y Miller, who helped 
at all stages with both content and the presentation of the mateiial. 
Dr. H, F. Underhill of Indiana University read the entiic manu¬ 
script, as did Di. Melvin J, Segal of Michigan State College and Mi 
Robert Aronson of the Graduate College, Princeton University 
All of these persons offered numerous, thought-provoking, and help¬ 
ful suggestions; I am grateful for that help, Much of the value of 
this work is attributable to their aid, any eiiois of omission or com¬ 
mission are solely the responsibility of the author. 


Glenn W, Miller 
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Past I 

INTRODUCTION 

In a study of labor contiols in the United States it is unwise to 
begin with a discussion of existing legislation and couit and admin- 
istiative attitudes. Some knowledge of the background out of which 
ciirienl practices grew is necessaiy if one is to undeistand develop¬ 
ments of recent yeais. The purpose of the nine chapters included 
in the fiisl pait of this work is to sketch the purpose and functions of 
government contiols of labor, the raannei in which they may be ex- 
eidsed, and the eaily groping and expeiimentation in search of con¬ 
trols that would help to meet adequately the labor problems arising 
in 0111 dynamic economy. 

A convenient chionological boundary line foi the discussion of 
background material is the fust World War By the time of that 
conflict, the foiciuniieis of most piesent-day contiols had appeared, 
yet none of them had reached their piesent form. A second reason 
foi the division is that the events of the war, as of every major war, 
weie such as to bring shaip changes in government policies toward 
labor’s problems and attitudes. 

This discussion points out briefly the developing labor pioblcms 
that made government controls necessaiy and the caily experiments 
in exerting guidance over economic behavior. Similaily, the con¬ 
stitutional and judicial environment in which these controls de¬ 
veloped is of inter est and must be noted briefly, The gieat majority 
of the early laws and court attitudes were modified between the two 
wars, and gradually approached the current situation Part I, there¬ 
fore, is designed as a basis from which to launch a study of cuirent 
labor controls. 




Chapter I 


THE FUNCTION OF GOVERNMENT CONTROL 
IN LABOR RELATIONS 

Labor problems and attempted solutions 

Wlieievcr people work for a living, labor problems will aiise out 
of tlie jolr lelationship of employers and workers Labor problems 
develop from iuitatmg job situations, for winch workers or employ¬ 
ers or the representatives of each cannot find a mutually satisfactory 
solution. In many instances, labor and management find themselves 
in conflict over the allocation of the joint product that each is to re¬ 
ceive, over houis of work, lining and layoff practices, seniority poli¬ 
cies, dispute-settling procedures, and many other points.^ Such con¬ 
flicts do not mean that employers and workers cannot work together 
effectively, their existence does mean that there will be many differ¬ 
ences, arising from these divergent interests and points of view, that 
may tax the alrihties of both factions and sometimes those of ap¬ 
propriate agencies of government before arrival at solutions that are 
acceptable to both of the parties directly concerned and to the pub¬ 
lic. 

Although problems will arise wherever people work, the relative 
importance and complexity of individual issues varies with different 
industne.s, phases of the business cycle, geographical locations, types 
of economy, and other factors. For example, seasonality of unem¬ 
ployment is more pronounced in construction than in retail food dis¬ 
tribution; unemployment is a serious problem during a depression 
but almost non-existent m a period of war prosperity, and economic 
insecurities such as unemployment or dependent old age are per¬ 
plexing problems in a capitalistic society but may be less troublesome 
m a governmentally controlled economy. Again, the labor problems 
that plague an agricultural economy will give way with industrializa¬ 
tion to different but probably more complex problems. 

Thu.s, at any time, and in any economy, there arise a diversity of ir¬ 
ritating siUialions that have been termed labor problems. In an 

' For cxtcriMvc discussions of labor problems see* Daugbeily, C R, Labor Pioblems 
in Amartcan InduUnj, Chs I llirough IX Boston Houghton MilHin Co,. 1941, Taft, 
P , Economias artd Vrobhms of Labor, Harrisburg Stackpole and Sons, 1942, Millls, 
H A and Montgomery, R E, Labor’s Progress and Some Basic Laboi Pioblems 
(Vol. I of the three-volume series entitled Economics of Labor, hereinafter cited as 
Millis and Montgomery, Vol 1), New York. McGraw-Hill Book Co,, Inc, 1938. 

3 
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economy with a large degree of individual freedom, there are three 
approaches to a solution for these problems. Employers, wor mg 
alone or in groups, try to promote solutions that are to tlieir i mg 
and in their best interests. Workers, often acting as a group t oug 
then unions, urge action to their liking. Very frequently, the two 
directly interested groups are in conflict, if they cannot reach a so u- 
tion or if they leach a socially nndeshahle one, it is the necessary 
and proper function of government—^fedeial, state, or locm—^o ta e 
steps necessaiy to protect the interests of the public and the eco¬ 
nomically weak groups in society. 

It is the pui-pose of this volume to examine the nature of, the 
principles underlying, and the limitations on governmental inter¬ 
vention in the field of labor relations. However, before turning to 
tills subject, it is necessaiy to note the basic assumptions on which 
the treatment rests and examine briefly the interests of workers and 
employers and die conflicts that arise between them 

The basic assumptions on which the followmg discussion is 
founded are: 

1 The present type of government, although not peifect, will con¬ 
tinue in the United States, and undei it the protection of certain 
constitutional rights of individuals and the continuation or increase 
of the responsibility of goveinment to the people will be paramount 
aims. 

3.' A “free enterprise,” profit-motivated, economic system will con¬ 
tinue However, under a system of free enterprise theie is need for 
some government restrictions to protect public interest, as in the 
regulation or prevention of monopoly In some instances, such 
measures may not sufficiently protect public interest, and provision 
by the government of ceitain essential services, such as postal service 
or police or fire protection, may be necessary. Therefore, “free en- 
teipnse” should be considered to be a relative term that does not 
preclude government controls or services provided by the govern¬ 
ment, but does assume that these be kept at the minimum compatible 
with public welfare ^ 

The attitude and inteiests of labor center around the fact that the 
workers^ well-being is closely tied-up with the sale of their one mar¬ 
ketable resource, labor power. To complicate the problem of labor 
relations, the laboi power of the worker is inextricably tied-up with 
his everyday life. He cannot sell his labor without selling a part of 
his Me as well. For that reason, the conditions under which work 

“ Similarly, a free enterprise economy implies relatively equal power of business 
competitors, labor, management, or consumer groups to protect fiieir economic m- 
terests. In reably, the relative power of diSeient businessmen and of organized 
labor, as contrasted with unorganized, vanes widely Equal economic power, like 
the absence of government control, is more of a tlieory than a fact 
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is performed are impoitant For example, poorly lighted, heated, 
or cleaned work places, inadequate provisions for eating, antagonistic 
attitudes and practices of supervisors toward unionization, oi insuffi¬ 
cient worker participation in determination of policy may bung un¬ 
rest, high turnover, low output, and the like—in other woids, labor 
problems. Thus it is that working conditions aie very impoitant to 
woikers, to employers, and to the public. And thus it is that much 
space is devoted in union agreements and in state and federal legis¬ 
lation to the establishment of satisfactory conditions of woik. 

Probably more important to workers than the physical conditions 
under which the job is done is the price at which labor is sold. There 
IS an almost continuous pressure on the paiT of workers for higher 
wage rates. In the opinion of workers, higher wage rates mean bet¬ 
ter living and the possibility of savings to provide an economic cush¬ 
ion for the time when sickness or other unexpected emergencies 
arise. It does not worry the average worker that economists cannot 
agree on whether higher wages, working tlirough inci eased demand 
for goods, mean a higher level of economic activity or, on the other 
hand, thiough the causing of higher costs and higher puces, more 
danger of economic collapse. To the worker, in the short run at 
least, higher wage rates are almost universally desiiable. Since the 
demands of workers and unions are usually in excess of the amount 
employers are willing to pay, the subject of wages consumes much 
time in union-employer discussions and occupies an impoitant place 
in every union agreement. Here, again, government intervention, 
in the form of controls of wage rales to be paid, has become veiy 
impoitant. 

There is another basic factor to be noted m trying to understand 
the attitude and policies of labor, organized and unorganized. An 
ever-present fear and disturbing condition is the insecurity of the 
average worker.'* This insecuiity may be uncertainty of a steady 
]ob, physical risks involved in the work, the prospect of dependent 
old age, or a combination of a number of these elements. Much of 
the philosophy of labor, especially organized laboi, can be traced 
to the omnipresent consciousness of insecurity. High wage rates 
offer an opportunity of savings, home ownership, and similar factors 
that may mean moie secuiity Seniority provisions offer a greater 
degree of job security to older woikers. Shortei horns of work are 
thought to provide a thinner spreading of the availalilc work, tlnis 
combating unemployment. Restrictive rules applying to appien- 
ticeship or union admission are methods of keeping the supply of 
union men in a favorable relationship to the jobs that are anticipated. 

•Commons, J. R., Legal Foundations of CapitoUsm, p, 304. New York: The 
MaomiUan Co., 1924. 
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The desire for safer working conditions is another manifestation of 
the same fear, although it is directed toward a different type of in- 
security; so also is the general support by workers of social security 
legislation, providing a measure of governmental aid for periods of 
unemployment and for dependent old age. Probably no one factor 
is so important to an understanding of much of the attitude of 
workers as is that of the insecure position which they feel is theirs. 
To understand the frequently adamant stand taken by a union on 
some point at issue with an employer, worker insecurity, one of the 
outstanding characteristics of our capitalistic economy, must be kept 
in mind 


Accompanying these drives and interests that influence the gen¬ 
eral attitude of labor is the assumption of many workers and most 
union leaders that their interests are in conflict at many points with 
those of management. Workeis are of the opinion that their inter¬ 
ests and desires ai e not those of management, that they often will 
prove unacceptable to owneis or managers. This attitude is implicit 
in the very existence of labor unions. Organizations of workers are 
formed to force consideration of demands even when there is op¬ 
position to the union position Such a philosophy is not new; it 
showed itself in the form of unions before the stait of the nineteenth 
century, That tlie aims pursued by unions were in some respects 
in conflict with those of employers was shown in employer appeals 
to the courts for assistance and in court rulings of the early nine¬ 
teenth century holding union action to be a conspiracy to haim 
employers.^ The same philosophy was stated by the Supreme Court 
prior to 1900. In Holden v. Hordy^ the couit held, in supporting 
certain state labor^Jegislation, that the interests of "proprietors” and 
operatives” were “to a certain extent, conflicting.” 

Coupled with the assumption of a conflict of basic interests is the 
realization that the bargainmg power of workers acting as individuals 
is not equal to that of employers. This fact is especially tiue as 
mass-pioduction industry brings larger and larger establishments in 
which the individual worker becomes of relatively smaller impoi- 
tance to the employer. Large scale business organization and the 
frequent occurrence of absentee ownership create a gap between 
owners and workers so that there is less chance of a muhial under- 
standing of the problems that each faces. In addition, with the 
gradual decrease in the skill of the woiker as jobs are broken down 
and machine methods and simple manual operations developed to 
replace more highly skiUed manual operations, the worker has less 
to distinguish h imself. The more highly skilled or trained a worker 


* See below. Ch VI. 

“169 U, S 366 (1898) See below. Ch XI 
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is and the smaller the size of the plant, the more individual bargain- 
power he enjoys. This assumption of unequal bargammg power 
underlies the oiganization of labor unions. A group acting as a unit 
has power, but a similar number of individuals acting separately has 
little coercive ability. 

The inteiests and attitudes of employeis are frequently in shaip 
conflict with those of woikeis. To employeis, labor is one of the 
factois of pi eduction which they must combine with others to pro¬ 
duce a salable product. The end goal is sale of the pioduct at a 
profit, and low wages per unit of product aie a means toward that 
end.” Because high wage rates aie so important to the worker,'^ 
much conflict emerges over this issue Employers in search of a 
low labor cost pel unit of output deshe a low wage, or, if forced to 
pay lelatively high wages, a high level of output To a consideiable 
extent employeis aic inconsistent with theii own practices when 
they expect high-level pioduction from workers. Smee a limited 
amount of pioduct may offer the greatest profit, employeis may find 
high pioduction by limited numbers of workers more desirable than 
full-scale output.” 

Although the division of the joint product, that is, determining 
the amount that goes into wages and into the return to management 
and ownership, is the most common and highly publicized point of 
conflict between labor and management, there are many other ir¬ 
ritating issues. vSuch questions as hours of woik (clearly related to 
caniiiigs), seniority policies, methods of settling grievances, and 
numerous other problems arise from time to time to show the fre¬ 
quent divcigcncc of laboi’s and management’s aims. 

Many of the conflicts that develop under a capitalistic economy 
arise out of the fact that workers or employeis or frequently both 
are subject to economic forces beyond their contiol Foi example, 
cyclical fluctuations are a foicc too large to be contioiled by an em¬ 
ployer In trying to run a business during a depression period, the 
policies followed may bring up pioblems such as the adjustment of 
wage rates, spreading of work, or policy to be followed in layoffs and 
rehirmgs. During such a period, unions will be urging then policies 
in matters .such as the above and also trying to maintain their mem- 
beiship and protect their membeis’ interests, while employeis will 
be tiymg at the same time to maintain pioflts, if possible, and if not, 

T., T/ic! Thacnij of Business EnterpHse, p. 62 New York C Scribner's 

Sons. 1927 

■'Prob.ilily llio level of wage rates is overemphabized by both organized and un- 
organi/od workers This is due in pari to tlie difficulty of controlling steadiness of 
work and price levels and in part to a rather narrow point of view of the rehitive 
significance of the rate of monetary income. 

“ Commons, J R , op oU, p. 300. 
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to minimize losses. Conflicts may ensue over the action that should 
be taken, but it may be that neither party is directly responsible for 
the problems at hand. 


The reasons for governmeat intervention 
It is clear from observation that the differences in the aims of 
workers and employers are so numerous and basic that a strict 
laissez fake policy on the part of government is not practical. With 
conflicts mescapable and where one of the contestants is maikedly 
weaker than the other, the weaker may be faced with a “take it or 
leave it” choice In the past, and in many employments at the pres¬ 
ent time, this has meant tliat worker groups have been at a disad¬ 
vantage With the relatively strong development of unions in some 
industries the reverse situation is now and then found to be true. 
Whatever the relative bargaining powei of the parties to the labor 
contract, it is necessary for government to provide protection for the 
weaker.® 


The position taken above is m conflict with the frequently voiced 
opinion that mdustry will, if left alone, conduct its affairs in a socially 
desirable manner Neither the mheient benevolence of manage¬ 
ment nor the regulatory hand of competition brings socially desir¬ 
able practices on a widespread scale. It is clear that a balancing of 
the bargaining power of labor and management by means of labor 
organizations or the intervention of government is necessary to con¬ 
trol the action of many employers and make it conform to socially 
desirable standards Tbe situation also develops, on occasion, that 
a well-organized and powerful union acts in an anti-social mannei. 
While many of the restrictive practices of unions can be understood 
and some can be defended, when the power of a union is used anti- 
socially it should he controlled as is that of any other gioup. 

Even when bargaining power is lelatively equal, mveinment in- 
teivention may be needed. The struggle between two equally 
poweiful organizations of labor and business may cause pubUc 
hardship A long and bitterly contested labor-management dispute 
may disrupt or stop production of necessary oi highly desirable oim- 
modities. Even though the dispute is finally settled on a somewhat 
quRable basis, the public, labor, and management may have suf- 

sooklird5raH7 mtervanfon is 

Thus the justification for the evolution of a body of government 
controls m the field of labor rests on the assumption thltlte 
f mrem econom ic relations frequently does not resilt in the greatest 

"JlDlden V Hardy, 169 U S 366 (1898) 

For a similar opinion see Taft, P, ap. ca, p 23 
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social good. Rather it lesults in exploitation of the weak by the 
strong or in costly stiife that is haimful to woikers, employeis, and 
that vaguely defined body called the public. If these unsocial re¬ 
sults be the product of labor disputes, it is the duty of government 
to do everything in its power to remove the conditions giving lise to 
labor-management fiiction and encourage settlement of disputes 
However, for government to forbid strikes or other overt fonns of 
labor disputes is not compatible with oui democratic form of govern¬ 
ment,^^ unless the piohibition is accompanied by provisions that will 
ensure more just solution of employei-employee pioblcms that can 
no longer be settled by a test of bargaining strength Even if such 
a policy wore to be embarked upon, it would be defensible only in 
those instances where a work stoppage would cause immediate hard¬ 
ship to the jiublic, as would be the case if public utility or hospital 
employees wcie to slop work. Government machinery to function 
in appeal cases would be difficult to establish and its functioning 
might well be unsatisfactoiy. Any departure from freedom of the 
right to strike is a threat to oui way of life, although sufficient ine- 
sponsible action may make such a step necessary.^* 

The entn e basis ol government labor controls can be seen to rest on 
a denial of the social efficacy of laissez faire. If that theory of 
govcimnent relationship to economic life is denied, the question 
arises of how far to travel the road of government control, and in 
what direction. How much contiol can be exerted on economic life 
while still retaining a basically fiee enterprise, capitalistic economy? 
Eveiy control that is enacted to limit or direct the free action of 
business oi labor is a step away from our eulogized fiee economy 
However, a certain amount, peiliaps an increasing amount, of control 
is inescapable in the interest of public well-being. There is no clear 
line of demarcation between the field of permissible control and the 
area that must be left for free economic action. The division that 
is generally acceptable now is not the same as might have been ac¬ 
ceptable twenty, or fifty, or one hundred years ago. And changing 
economic and social conffitions will bring changes in public attitudes 
that may sanction an entirely diffeient division of fields of action at 
some future date. Thcie are, therefore, no set areas of government 
control and free private action that are permanent in any way. 

The most important questions regaiding goveinmental economic 
contiols arc whether they are directed at promoting social well-being 
and whether they are compatible with a democratic society. For al¬ 
most any contiol measure, some parties insist that the traditions of 

” Witlo, E E., m preface to Kaltenborn, H S , Goveinmental Adjustment of Labor 
Disputes. Chicago' The Foundation Press, Inc, 1943. 

“ See below,' Ch. XXVI. 
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the American type of economy, that is, a profit-motivated, privately 
owned and operated capitalism, are being violated. The fact re¬ 
mains that government enactments curbing the predatory activities 
of mdividuals by limiting the freedom of some to act as they choose 
offer to economically weak groups more freedom than they other¬ 
wise could realize. Complete equahty before the law is not com¬ 
patible with effective democracy. Some persons or groups have 
more bargaining power and ability to pursue their own interests than 
others. Equitable treatment may demand that the powerful be 
subjected to controls that will protect the weaker when there are 
conflicts of interest. Equal treatment before the law might prove 
to be markedly inequitable treatment. Judicious use of controls to 
protect or help the weak and inept, on the other hand, is requisite to 
effective democracy among groups of individuals with different de¬ 
grees of intelligence and of social and economic power. 

It must be recognized that government controls do not affect all 
persons similarly, for controls in most cases do not specify action or 
behavior that all persons must follow. Rather, minimum standards 
of behavior are set and persons are free to do as much better than 
tlie mmimum as they choose. A minimum-wage law, for example, 
setting a forty-cent minimum per hour simply specifies tliat wages 
of less than forty cents cannot be paid, bpt any rate above that may 
be paid; any employer paying more than the minimum loses none of 
his liberty thereby, but one desiring to pay less than the minimum is 
denied that freedom. Again, a law requiring that employers bar¬ 
gain collectively with representatives of their woikers does not affect 
the person who is already bargaining with his workers. Govern¬ 
ment controls thus affect adversely only those persons whose be¬ 
havior is below the standards set. It is tire person whose actions aie 
below a socially desirable par that suffers; it is surprisine that so 
many tears are shed on his behalf. 

The above must not be taken as implication that all government 
labor controls are sociaUy desirable or in the best interest of labor 
In tact, as will be seen from subsequent chapters, the bulk of legisla¬ 
tion favorable to labor and tendmg to control employeis’ action has 
come since 1930. _ Prior to that tim\ the absence liZZ legXr^^^^ 
apphcation to labor of enactments not intended as laboi 
laws were harmful to the interests of woikers. In many cases the 
force of pubhc opmion and the pressure of business groups was suf- 
fici^t to make the controls contrary to the interests If labor aud io 
budd in the mmds of many union leaders a long-standing disfaust 
of government controls.- The application of thi anti-St laws to 
labor unions is a pertinent examplef 

_Thevie^s been taken above that government actions are neces- 
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sary to protect public interest or the weaker party where direct ne* 
gotialions fail to bring socially desirable solutions to labor problems. 
But what are the functions which government action should per- 
foim? What aie the maladjustments for winch solutions will most 
likely be needed from time to time? One need is the establishment 
of minimum standards of wages, hours, and conditions of work. 
Without standards being set to specify minima, many wage rates will 
be far below the figuie requisite for adequate family support, even 
with full-time woik. Moreover, if wages are not adequate for family 
support, the public, through charity, government relief, high rates of 
illness, unrest and dissatisfaction, crime, and so forth, will be bur¬ 
dened. In the past, even into the 1930's, the hours of work required 
have been longer than an equitable distribution of work, health con¬ 
ditions, or citizenship and family obligations would peimit. Also, 
safety and licalth and other conditions on the job are often unreason¬ 
ably low when minimum standards are not requhed. Such stand¬ 
ards probably will be of httle direct benefit to unionized or highly 
skilled workers in oui economy, since they have sufiicient bargaining 
powci to guard their own interests. But for those whose skills or 
ability or oigaiiization do not give them the bai'gaining power neces- 
saiy to piotcct theii own inteiests controls are necessary. Also for 
the public, which will suffer from the results of unduly low wages, 
long houis, or unhealthful working conditions, government inteiwen- 
tion 1.S imperative. 

Conti ols are also necessary to protect the economically weak 
Women and children have held, traditionally, a relatively weak bar¬ 
gaining position. This fact has played an important pait in the will¬ 
ingness of legislators to enact protective legislation on matteis like 
wages and hours for women and childien long before they weie will¬ 
ing to extend similar piotection to men.^* Women and childien have 
been m a weak bargaining position for at least two reasons. They 
are usually employed in relatively unskilled jobs and they have gen¬ 
erally been outside of unions, sometimes by preference and some¬ 
times because of union policy.^® For women, still a thud factor 


“ Other f.iclois Iinve aided in bringing about this differential treatment. The sub- 
setiuont moral and physical effects of employment of children at low wages and 
foi long lumrs and tho moral problems ns well ns the milucnce on future molhorhood 
«[ emptoymg women under such conditions played an impoilant part 
’’While women .ire still found in trade unions much less often tlian men, the 
situation is cluinging, It has been estimated that m 1910 women comprised nearly 
21 per eenl of tlie labor foicc and less than four per cent of union membership By 
1944 women made up nearly 3,5 per cent of the labor force, and nearly 22 per cent of 
union membor.ship Stated differently, in 1910 seven out of every 100 men in tho 
labor force and only one woman out of every 100 women in tlie labor force were 
members of unions By 1944 these figures had grown to 30 and 16, respectively. 
See Dickason, Gladys, “Women in Labor Unions” The Annals of The American 
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may be worth noting; many of them look upon gainful employment 
as temporary, a prelude to marriage, or to tide the family over some 
financial difficulty. If a job is temporary, there is less mcentive to be 
a hard bargainer. 

Generally speakmg, the unskilled are the workers who have least 
bargaining power, smce their duties are not such as to distmguish 
them or mate it important that any one or any group be kept because 
of special skill or abihty. In addition, in the past the unbilled also 
have been, in most mdustries, the less effectively organized.^® For 
these reasons they will need protective legislation more than skilled 
workers. Such workers may need at least two types of government 
help and protection: first, wage and hour controls, and second, laws 
establisliing mmimum standards of employment, In addition, they 
needed in the past protection of their right to organize to protect or 
promote their own mterests. Many employers have objected or still 
do object to orgamzations of tlieir workers. Without intervention 
by the government, many persons who were most in need of organi¬ 
zation found it impossible to associate in unions with other woikmen. 
There are good reasons to believe that without government protec¬ 
tion of tlie right to organize there would still be, today, many unable 
to jom unions freely. Even with the strong protection m the Na¬ 
tional Labor Relations Act, many were not allowed free choice in 
joming unions. 

The question may arise as to whether or not intervention guaran¬ 
teeing to weaker persons or groups that which they could not gain 
unaided violates the rights of the economically stronger who are 
forbidden to do as much for themselves as they could do without 
controls. Probably it is true that the bulk of government labor con¬ 
trols appearing between 1930 and 1945 tended to establish protec¬ 
tions for the economically weak. But in a democratic society the 
aim of the government must be to promote the greatest good for the 
greatest number of people. To protect the lights of one person, or 
group, at ihe expense of larger numbers of other persons is not com¬ 
patible with democratic prmciples xmderlying our society. There 
are, it is tiue, lunits to the extent to which the rights of minority 
groups can be subordmated, but there is no clear line of demarca¬ 
tion to follow on this question. Moreover, any division that is 
considered to be justifiable at one time and under given circum¬ 
stances may, at another time and under other circumstances, be 
inapphcable. 


Negroes and some other racial minorities are groups diat might be given special 
notice. In general, their work has been largely unskilled and they have been or¬ 
ganized m strong unions radier infrequently Despite these facts, relatively little has 
been done to offer legislative or administrative protection to them 
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Government controls on collective bargaining 

Another function that should be pei formed tlri'ough government 
controls is facilitation of the settlement of disputes between labor 
and management It is emphasized, however, that government in¬ 
tervention should not be countenanced unless a dispute cannot be 
settled by diiect collective bai gaining; controls should not, and can¬ 
not, in a democracy, take the place of direct bargaining between 
woikeis and their employers. Governmentally imposed settle¬ 
ments of disputes leave a residue of dissatisfaction and uniest An 
excellent example of this fact is the nation’s expeiience with quasi- 
compulsoiy dispute settlements during World War II and the wide¬ 
spread labor trouble after the war 

Although arbitrary settlement of disputes by government authority 
is incompatible with democracy, facilitating the successful conclu¬ 
sion of collective bargaining is highly desuable. It is obvious that 
industrial disputes aie costly both to the disputants and to the public 
Therefore, government, which should exist for the benefit of the 
governed, should take whatever steps are compatible with the main¬ 
tenance of individual liberties to lessen the number of disputes and 
to encourage the settlement of those that do occur For this pur¬ 
pose, however, no one policy will be applicable to all industries at 
any one time or to one industry at different times For example, 
there is no similarity in the public interest involved in work stoppages 
in a public utility and in a cosmetic factory Public intei est does not 
demand that the same policy be followed in dealing with disputes 
in the two types of firms. 

Again, it does not seem reasonable to adhere to the same poheies 
with regal’d to dispute settlement in an emergency that are followed 
under less pressing circumstances. During both World Wars the 
policy of our government was, of necessity, much more stringent 
than precedmg policies. Settlement, whether amicable or not, 
was demanded and in most cases secured.^’’' Plowever, wlien the 
emergencies ceased, wartime poHcies became less defensible. 

Another reason for government labor controls is to prevent rack- 
eteeiing and other irresponsible activities. Much discussion follow¬ 
ing World War II centered on the need to curb the irresponsible acts 
of unions. There is some basis for such argument. The unfoitunale 
fact is, however, that, in the opinion of a majoiity of the middle and 
well-to-do classes and of legislators, there is a dual standard of bc- 

” When it is said that a certain economic policy was followed during a war period, 
It should be kept in mind tliat the economic disruptions of war will begin oefore 
actual hostilities and extend long afterwards. Therefore, statements regarding eco¬ 
nomic repercussions of war will be applicable over a longer period than mat of actual 
hostilities. 
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Lavior. Certain actions by business, such as holding goods for 
higher prices, are good business practice. However, when workers 
engage m comparable action, and withhold labor for higher wages, 
much of the public insists that such action is anti-social and should 
not be allowed. In Professor Commons’ words, “Restriction of out¬ 
put is practiced by both, but in one case it seems natural’ and there¬ 
fore right, because there is no profit; in the other case, it seems 
arbitrary and therefore wrong because it places a Hmit on national 
wealth.” 

Despite the fact that there is a dual standard of behavior set, there 
are many instances of union or employer action that are unjustifiable. 
The make-work pohcies of some unions can hardly be justified as 
anything moie than a rather selfish mterest in their members only, if 
the practice is viewed from the standpoint of society as a whole.^® 
Likewise, various practices of business cannot be defended. 

While government controls are defensible in many instances, the 
double standard referied to makes such controls dangerous to the 
organized labor movement. It is so easy for legislators, adminis¬ 
trators, and membeis of the judiciaiy to put into controls their own 
economic and social predilections that oigamzed labor has tradi¬ 
tionally entertained a strong and abidmg mistrust of controls. This 
has been especially true of the American Federation of Laboi and 
its member unions, whose policies and philosophies were well-set 
long before the Franklin Roosevelt admimstiation ushered an era of 
pro-labor legislation by administrators and a hierarchy of comts 
sympathetic toward the new trend in government controls. Many 
of the newer unions do not share this point of view. The relatively 
voung member unions of the Congress of Industrial Oiganizations 
have leaned heavily on pohtical action and government controls to 
reach some of their objectives. Whatever the attitude of unions or 
employer groups, government action to forestall racketeering, and 
especially selfish action of any relatively small group, is a valid and 
necessaiy sphere of control. 


Govetoment assistance in meeting economic insecurities 

A final area of government labor control is the very broad and sie- 
nificant one of helping individuals cope with some of the insecuuties 


” Commons, J. E, op dt., p 306 

“There Me reasons other ftan purely selHsh ones, The insecurities of 
economic Lfe, the introduction of machinery, variations in demand an ^ 

unempl^ent on union members While such policies miv he 
desirable from the stan4Qmt of society, Aey are easily understocks an auemm i" 
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that are so characteristic of our society. Some of these controls are 
directed at pi eventing the occurrence of the undesirable situations 
and others at casing the eflEects of the msecurity once it is present. 

The insecurities that characterize our economy include unemploy¬ 
ment, dependent old age, and physical risks of accident or occupa¬ 
tional disease. To a considerable extent, they are a product of our 
economy. Unemployment and much of the dependence of age, for 
example, would not be problems where goods were produced and 
disposed of on the basis of a need for goods rather than the profit to 
be made from the production. On the other hand, in that kind of 
an economy, other problems, such as the maintenance of individual 
hbeitics, might lie much more inadequately settled than in our type 
of economy. Thus, to say that certain problems are a product of a 
certain type of economy, such as that in which we live, is not to 
criticize mils as being worse than others nor to imply that the prob¬ 
lems found aie moie numerous or more complex. It only points out 
the peculiar diflicnltics that are present or threaten to appear. The 
problem is to find contiols that will lessen or ease the effects of cer¬ 
tain insecurities in the economy but through measures that presei-ve, 
or change slowly, the basic oiganization of society Considerable 
changes jnobalily will occur over a period of time, but the great ad¬ 
vantage is that they will come gradually and with neither violence in 
their intioduction nor lepeicussions. 

If it is correct that the object of economic controls is to eliminate 
or conliilmtc to a solution of problems without changing the 
economy basically at any one time, there arc limits on the action that 
can be taken. If a basically capitalistic economy in which the pri¬ 
mal y drive is profits is to be preserved, we cannot require of business 
actions that a relatively uncoitain economic future wiU not warrant 
For example, it would not be practical to require all employers to 
piovidc thou woikeis a guaranteed annual wage. Some industries 
are relatively stable, but in others there are so many uncertainties be¬ 
yond the control of the businessman that such a guarantee would be 
difficult if not impossible of fulfillment. Consequently, much of 
the legislation that seeks to provide security of income or employ¬ 
ment calls for government assistance to private business or for out¬ 
right govcM nrnent performance. As will be shown later,the attack 
of the lOi'IO’s on unemployment included direct government employ¬ 
ment piogi arns, plans lo encouiago greater private employment, and 
vciy stiong jiiessuie lo encourage the passage by states of unemploy¬ 
ment coinpc'usation laws financed by employers. A similar mixture 
of piogiain.s can be seen in government jiolicy on many other prob¬ 
lems, The iinfoi tiinate fact is thal usually the government does not 


Sec below. Ch. XVIII 
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plan ahead adequately, but lather develops programs piecemeal to 
meet the most pi essing pi oblems.®^ It will be seen that as a result of 
the fact tliat government controls aie largely a result of pressures ex¬ 
erted by politically minded gioups and have been developed piece¬ 
meal to meet particular problems, the government contiol program 
IS quite inadequate in many respects. 

Whei e controls aie imposed in an effort to minimize the hardships 
of ceitam insecurities the problem of maintaining the basic economy 
is less complex. While not all programs laid out by government can 
be effectuated by private busmesses without puttmg an impossible 
dram on their economic ability, many of them are practicable, es¬ 
pecially when all competitois aie treated alike. 

The opinion has aheady been stated that it is impracticable to 
requiie all employers to provide guaranteed annual wages. The 
broad extension of such security seems outside the powei of individ¬ 
ual employers m many industries. However, there is expeiience to 
prove that some of the hardship of unemployment can be alleviated 
m our economy by the widespread development of unemployment 
compensation. The fonner measuie calls for the elimination of an 
insecurity, and this seems beyond the ability of business—in so far as 
entire work forces are concerned; unemployment compensation, 
however, is not directed at elimination, but rather at the easing af 
the ill effects of the insecuiity.^^ Thus it seems cleai that the rnoie 
we try to eliminate insecurities rathei than alleviate them, the more 
the bases of the economy must be affected. And the more basic the 
change, the gieater the opposition to the change. 


The areas of government controls, federal 

Before beginning an analysis of the background and provisions of 
current government contiols, it is desirable to survey briefly the ex¬ 
tent to which contiols now apply m the field of labor relations. 
Many persons feel that social controls of busmess began veiy late 
m the United States and have developed slowly.^® However the 
philosophy of a right to control business activity for the assumed best 
interests of society showed itself in the levying of tariffs and taxing 
f the twentieth century And the passage 

Anti-Trust Act^* in 1890 indicated somewLt the 

“Tf iSa , I t rfMungton, o n.. The Brookings InstituUon 1945 

th. W. (hen U„. »„la b.“ id W f “”6’. •nd 

or reduction of unemployment, ® ^ consequent elimination 

York^ D C^IeatliYnTc^, Indmtnal Society, p 439 Nev 

“ See below, Ch VII 
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same policy. These early developments were only the forerunners 
of a movement that was destined to gi’ow much stronger. 

While social contiols of business came slowly in the United States, 
a great number of controls now influence the economy. Probably 
the days of strict laissez faire have always been moie of a fable than 
a fact Even in the nineteenth centuiy, tariffs and government 
subsidies were common. Laissez faire meant to most pressure 
groups of the nineteenth ccntuiy an absence of government controls 
that would be harmful to busmess. Legislation or other govern¬ 
ment policies to aid businessmen, however, were quite compatible 
with the prevailing theory of government’s relation to busmess. For 
these reasons, it seems moie accurate to say that the day of little oi 
no social control of busmess is well-past. Nevertheless, the philoso¬ 
phy of “leave business alone and it will put its own house m order” 
IS still very strong. This attitude, coupled with a strong post-World 
War II swing toward economic conservatism, may become even 
stronger for short periods, but the trend, if we are to maintain a 
democratic society, must in the long run be toward more ready ac¬ 
ceptance and widespread application of controls that promote the 
interests of the general public, A policy that respects and protects 
tuie economic and political democracy demands a definition of the 
proper sphere of busmess activity and the lelationship of government 
to industry sufficiently flexible to change with changing economic 
conditions and needs. 

All examination of ciuicnt labor legislation will serve to show how 
far the nation has moved into the area of government control of 
economic matters. This control is a mixture of federal, state, and 
local legislation, of administrative policies, and judicial attitudes. 
Since World Wai I, federal legislation has assumed especial im¬ 
portance, state legislation has long been more important than local.^° 
Because federal legislation has become so important, it will be sur¬ 
veyed first 

Wages and hours are pioblems that have caused numerous con¬ 
flicts between workers and their employers. Until the twentieth 
century the long-standing practice of this nation had been to leave 
the detcimination thereof to the contestants. As this policy was 
giadually abandoned, the slates began first to determine minimum 
wages and maximum hours for women and children, who were 
deemed lo.ss able to care for themselves than were men. Due to 
numerous weaknesses in such legislation and to adverse court deci¬ 
sions, this narrow coverage on a stale-wide basis did not piove to be 
an adequate type of regulation. Consequently, the federal govern- 

“ Raushenbush, C, and Stein, E, Labot Cases and Mateitals, preface, xiv New 
York. F. S. Crofts, 1941 
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ment began to expeiiment with wage controls, at first for children 
and women, and at a later date for men, women, and children in 
certain occupations, Early attempts ran afoul of adverse opinions 
by tire Supreme Court, so it was not until 1938 that legislation meet¬ 
ing the appioval of a majority of the Court was finally enacted. This 
approval probably resulted more from a change in the philosophy 
of the judges of the Supreme Court than from a change m economic 
conditions or m the content of the legislation. 

The light of workers to organize and bargain collectively has been 
an extremely bitter point of debate m the United States. To a i ather 
large extent, employers and the public have regarded unions and 
union activity with suspicion. However, with the precedents of 
labor policy applied in the first World War and of expeiiments with 
railway labor pohcy, the federal government now attempts to guar¬ 
antee to many millions of workers, if that is their desire, the right to 
organize and bargain collectively with their employers. Hei e, again, 
the earliest attempts at such a guarantee met with judicial disap¬ 
proval, and even after that hurdle was cleared many workeis were 
exempted. 


The fact that labor disputes are numerous and costly is a common¬ 
place. Generally, open disputes with work stoppages aie most 
likely to occur in a period of piosperity, especially one with the eco¬ 
nomic dislocations of rapidly rismg prices and a tight labor market. 
Although the laigest number and most expensive of stoppages occui 
under such circumstances, theie are numeious disputes all over the 
nation every day m the week. Recognizing this fact, the federal 
government long has been active in lesolving disputes that seem m- 
capable of settlement by the parties directly conceined. Since the 
estabhshment of the Department of Labor, the services of profes¬ 
sional labor relations conciliators have been made available m case 
of significant labor disputes. In addition, the fedeial goveriimenl 
has set up special machinery to assist in reconciling disputes on the 
railroads or aidmes of the nation, and other fedeial remesentalives 
™o®cial work in promotmg the settlement^of disirutes 

mom, employers, end the pnbUc .mmedfately the Cs 
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Another field of federal control is that of attempts to decrease the 
economic insecurities of modern life or to ease their effects once in¬ 
securities have appeared. Uncertainties as to job tenure, a leason- 
ably comfortable and independent old age, physical iisks and the 
occurrence of sickness of the wage earner or his family, as well as 
fluctuations in lax levels, price levels, and so foith, make the workers 
life very insecure. Although complete security cannot be expected 
as a result of any government policy, and complete security may not 
even be desirable, any widespread improvement in the degree of 
security will have to come from government action or action by busi¬ 
ness induced by the government Therefore, an adeepate degree of 
social security demands a government program. The federal gov¬ 
ernment did not move into the field of social security legislation 
until it became apparent that state programs were developing so 
slowly and with such widespread variations that they were not 
adequately meeting the problem. The federal program of unem¬ 
ployment and old age security is relatively new, being largely a 
product of the 1930’s. 

Federal attempts at regulation of child labor met with a number 
of rebuffs, tlnough adverse couit decisions and the refusal of the 
states to ratify a constitutional amendment enabling the federal 
congress to enact child labor regulations. State legislation regulat¬ 
ing child lulior was common, but the wide variations in the laws 
and their adrnimshation brought the first attempt at federal control 
in 1916. However, it was not until 1938 that a federal child labor 
law of broad covciage was enacted which was allowed to stand by 
the Supreme Couit, Federal regulation of child labor in coveied 
occupations is now a pait of the law of the land. 

The authority of the fedeial government has been extended in 
still other areas Railway and other interstate transportation 
workers are the subject of considerable legislation. In addition, 
labor conditions required of government contractors have exerted an 
influence by serving as a yardstick. Also, agencies of the govern¬ 
ment propose sampe legislation that may affect the type and con¬ 
tent of state legislation Finally, the labor policies of the govern¬ 
ment toward its employees and those in effect in the District of 
Columbia will have an influence on the legislation of lesser political 
areas. 

From this summary it is clear that the federal government now has 
legislation on the statute books that influences the economic well¬ 
being of the majoiity of the people. In the field of labor problems 
and labor-management relations the controls are relatively new, but 
they are likely to continue and to be expanded. 
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The areas of goverfltnent controls: state and local 


In addition to the inci easing amount of fedeial legislation, there 
IS in every state in the union a great vaiiely of laws that affect labor 
relations and labor problems. While these laws are less important, 
relatively, than they were prior to 1930, they are stiU very significant 
because some fields of labor regulations aie left entirely to the states, 
and, in other instances, workers who do not come under federal 
legislation must look to state enactments for protection. 

For example, the bulk of the safety legislation of the nation is the 
product of state legislatuies. Most workers are employed under 
safety conditions set or influenced by state legislation. Piovisions 
normally pertam directly to health and safety conditions such as ven¬ 
tilating devices, access to fire escapes, provisions for diinking water, 
and cleanlmess of the work place. 

In a similar vem, all states have enacted workmen’s compensation 
laws, which provide that if a workman is injured on the job he shall 
be paid certain weekly benefits for tune lost and medical benefits 
as well. In addition, such laws provide set allowances for per¬ 
manent disabilities, such as the loss of a member or function of the 
body, and a considerable number of states provide benefits for per¬ 
sons injured by occupational diseases as well as by accidents. Such 
le^slation actually has resulted not only m the provision for medical 
and monetary benefits, but also in much more safety consciousness 
than would otherwise have been the case. 


A number of states have enacted legislation dealing with coUec* 
tive bargaining rights and duties and with the settlement of dis¬ 
putes. These laws have attracted moie attention than their num¬ 
ber would seem to wauant However, since they tend to be much 
labor than lecent national legislation of the 
I 30 s, it is possible that some of the state laws may have served as 
examples for more restrictive federal laws in the first session of the 
conservative 80th Congress. 

Many states have enacted anti-injunction laws, some being passed 
prior to the federal legislation, but a number being put on the statute 
books after the federal law in order to exercise control over state 

''t?" Congress on federal 

coiutj Thus the net result is that, thiough federal court restriction 

by yate legislatuies, the use of couit injunctions 
agamst laboi during mdustnal disputes is widely conti oiled How- 
ever, the issuan ce of injunctions under specified conditions is not pro¬ 
of ^ Legislation" The Amah 

24H n 7 i 7 ^ I ^ Political and Social Science, November 1946 Vnl 
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hibited, but careful stipulation of good injunction practice is made. 

To every workei tlie wages and hours of his employment aie im¬ 
portant Although the federal government succeeded in 1938 m 
putting on the statute books wages, hours, and clrild labor legislation 
that boie successfully the scrutiny of the Supreme Court, up until 
that time little successful regulation had been accomplished even by 
the states The constitutionality of governmental determination of 
minimum wages was long in doubt, final couit approval coming in 
1937 in the third significant case appealed. At the present, state 
wages and horns legislation serves as a supplement to federal legis¬ 
lation m piotectmg some groups not covered by national controls. 
If stale governments so desire, they can set higher standards than 
federal law and thereby affect workers under the juiisdiction of 
federal controls. However, they cannot undermine national regula¬ 
tions by setting lower standards. 

A veiy wide aiea of state labor regulation is that of child labor. 
Federal controls of child labor were denied by the Supreme Court 
until the late 1930’s. This general field of legislation includes a wide 
range of controls of wages and hours, safety conditions, school at¬ 
tendance, time of woik, and other matters. State controls m this 
aiea have met with relatively little objection by the courts. 

There are, of course, other labor regulations by slate governments, 
but the piccedmg pages serve to indicate the general fields of state 
control and the expansion of federal regulations. In a like manner, 
the state has surpassed local government as an important source of 
legulation. The day of the relatively isolated community that could 
handle all labor problems on a local basis is past. Many, probably 
most, of the impoitant issues that confront labor cannot be settled 
adequately by local policies or controls. However, the attitudes of 
the local police and ordinances on such subjects as public assembly, 
fair employment practices, settlement of local labor disputes, and the 
like, give the policies of local governments considernble importance. 

Court attitudes and general considerations 

The foregoing summary statement of the function and the nature 
and extent of cm rent labor controls, to be extended and analyzed m 
subsequent chapteis, points up the fact that our economy is affected 
continuously at every turn of the road by government regulations. 
Labor iclations, wages, hours, working conditions, rights of workers, 
child lalioi, and dispute-settlement plans are cither determined or 
affected by government action. The economy is far from one based 
on laissez faire, and, although there will be shifts from time to time 
in government policy, the tendency probably will be toward a greater 
degree of social control of industry 
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Not only have long strides been made in the extension of legislative 
controls, but another facet of government control also has changed 
markedly. The courts of the nation have shown a significant change 
in attitudes. Since 1935 the Supreme Court of the United States 
has validated many pieces of legislation that unquestionably would 
have been ruled invahd a few years a^o. Justice Braiideis at¬ 
tributed to the courts as long ago as 1921 a better realization of the 
facts of industrial life," which shift may have figured in the 
changed court attitudes of the 1930’s. However, it seems more 
reasonable to attribute the change m Supreme Court lulings to the 
change in the membership of that body.^® It is doubtful if the 
members of the couits changed greatly in their understanding of 
“the facts of mdustrial life,” but certainly court appointees of the late 
1930 s were more hkely to be liberal m their economic attitudes than 
were most of then predecessors. If this be tiue, then the liberaliza¬ 
tion of the couits came from new members on the bench more than 


from new thinking by the veteran judges. 

Whatever the reason for the change in judicial attitudes, the shift 
made possible much of the governmental regulation m labor rela¬ 
tions that has just been summarized. For it is the courts of the 
land, and in the final analysis, the United States Snpieme Court, who 
determine what controls may and may not be administered. Prioi 
to 1935, the interpretations and rulings of the Court were instru¬ 
mental in holdmg back many socially desirable pieces of legislation 
Undoubtedly, as will be shown from time to time in the following 
chapters, the courts had solid technical grounds and precedent cases 
on which to base their decisions. There is no question, however, 
that in many instances a different ruhng could nave been handed 
down and bolstered by precedents. 

It is clear that there is no longer a question of whether or not there 
will be legal controls m our economy. Governmental guidance or 
control is ceitam to continue. Despite tliis fact, ceitain questions 
do arise as to the extent and nature of the contiols. One important 
problem is that of whether there should be an expansion or easing 
of controls; there is not the same need foi gmdance at all times and 
some flexibility is necessary. This need for flexibihty is due largely 
to the fact that the extent of regulation is dictated largely by eco¬ 
nomic conditions Economic collapse in depression periods, or the 
emergency of war, for example, bring a demand from many that 


2 Duplex V Deering, 2S4 U S 443 (1921). 
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governmental direction be imposed. With these demands, or les¬ 
sened objection, legislative changes are likely to come about, since 
the great majority of all legislation is a lesult of the pressures of 
special interest groups. 

If economic controls are inevitable, what should be the nature 
of the controls, from what source should they arise, and what efEect 
will they have on the nature of our economic and pohtical life? The 
controls that can be exercised may come either through judicial 
interpretation and apphcation of the common law—the legal cus¬ 
toms and traditions of our society—or, to some extent, from impro¬ 
visation by administiatois using existing legislation that does not 
adequately fit the situation in question. To some extent these stop¬ 
gap measuies must always be used, smce it is not possible to have 
legislation tliat meets all problems that arise. 

Even though the contents of the statute books are placed there in 
many cases as the lesult of piessures exerted on legislators, legisla¬ 
tion seems to be the most desirable form of control Guidance com¬ 
ing from the common law and from administrative ruling is a prod¬ 
uct of the thinking and the prejudices or opinions of one or a few 
persons. Such contiol is less democratic and less representative of 
the public than is that springing fiom the elected repiesenlatives 
of the people, despite the weaknesses that exist m our election 
process. Theie is an especial danger mvolved m relying too heavily 
on the common law. It is based on piecedent, and the persons 
applymg it are looking backward for means of dealing with current 
problems. Experience is not valueless, but the nation cannot pro¬ 
gress by looking backward for cues as to how to conduct itself in 
dealing with current economic problems At least some of the pei- 
sons who have a pait in shaping our legislative guides must have an 
eye to the pioblems of the day and of the future. 

The conclusion should not be drawn that the courts do not have a 
function to perform. That function, and a veiy important one, is to 
interpret statutory enactments and deteimine whether the legisla¬ 
tion IS consonant with the Constitution of the United States. But the 
application of common law where no legislation exists amounts to 
lawmaking by the courts, a function which they should not perform, 
and one which, if pci formed, is not so repiesentative as when done 
by the legislative bodies. Consequently, to maintain as great a 
degiee of dcmociacy as possible, the greatest portion of ncccssaiy 
controls should come from legislatuies and the fedcial Congress. 

What will be the effect of economic conliols on oui economic and 
political life? Must democracy and capitalism disappear with the 
increase in the aiea of control? The dangei of losing the essence of 
oui way of life increases with the extension of contiols. But it is 
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also true that without controls, and probably an increasing amount 
of controls, the danger is as great or greater. On the one hand, con¬ 
trols may take away the light to vote, or to worship according to 
one’s own convictions, or to go mto busmess, or to join a free labor 
union. The world has seen such controls in Fascist nations. On 
the other hand, so httle guidance and control that the economically 
and politically powerful are allowed almost complete license may re¬ 
sult in the less powerful losmg many liberties. Neither extreme is 
in keeping with the avowed political and economic belief held in the 
United States. 

The basic problem of economic controls—in so far as tbs study is 
concerned, laboi controls—is in ensuring that the controls are as 
democratic as possible. We must keep and improve our democratic 
elections, broadenmg the suffrage to groups now unable to exercise 
their right to vote We must do moie to teach the public, by eveiy 
available means, the political and economic issues at stake and the 
alternative methods of handlmg them. Then the representatives of 
the people must piovide the lufes of government needed to promote 
the interests of the public. And finally the controls must he dy¬ 
namic. Conditions do not remain static, legislation must not i emam 
so either A piece of legislation that is perfectly logical and neces¬ 
sary at the time of its enactment may be greatly out of step with 
the needs of the pubhc ten or fifteen years later. 


yuestions 

1. Is it reasonable to assume that workeis in and owners of a business 
have economic goals that are basically m conflict? Why? 

2. What IS meant by a government policy of laissez faire? Is the term 
a relative or an absolute one? 

in labol-management relations 
compatible with a democratic form of government? 

ttZ labor-management relations that 

^nnot be solved by the actions of the two parties directly involved? 

insecurities that cannot be solved by govern¬ 
ment action? If so, what are some of these? Why? ^ ^ 



Chapter II 

MEANS OF EFFECTUATING LABOR CONTROLS 

There are minioiou;. means of exercising government economic 
conliols, Kinging fiom legislative enactments tlirough couit rulings 
to various piessmcs of executives and administiatois. When gov¬ 
ernment economic controls aie mentioned, most persons probably 
think of statute law Certamly the enactments of legislative bodies 
are important, the lelative significance of federal controls having 
grown, especially since 1930. However, the rulings of the courts 
and the actions of executives and administrators supplement legis¬ 
lation or in some cases aie used in its stead In recent years, and 
especially during the emergency of World War II, much control has 
been exercised tlnough the use of executive ordeis or other executive 
01 administiativc activities and pressures. A general survey of the 
nature and extent of each of these types of control follows. 

Nature and extent of statutory controls: federal 

In the area of statutory controls, the laws of the federal Congress 
have spread into a grc'at numbei of fields since 1930 Although 

E ':o 1930 theie were on the federal statute books laws that af- 
the workcis of the nation, the period of bold extension of 
legislation conli oiling labor relations came alter that time. Now 
the federal government reaches into the stales and localities to 
specify many of the conditions under which persons may be em¬ 
ployed. The Congiess is not fiee to enact any legislation that it 
may choose, howevei, since some reasonable relationship must be 
shown between the controls enacted and eithei the flow of inter¬ 
state and foicign commeice or the power to levy taxes and spend for 
the general welfare. But these powers have proven quite elastic, a 
brief suivey of federal laboi laws will show this fact 
At the close of 1947 federal enactment required that workers not 
exempted from the legislation and working in establishments that 
are engaged m commeice or pioducing goods for mteistate tiade 
must be paid a minimum of 40 cents per hour and must be paid not 
less than timc-and-onc-half for all horns over 40 per week. In addi¬ 
tion, m the same piece of legislation, produccis were forbidden to 
ship in commerce any goods produced within the nation on which 

25 
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“oppressive child labor” has been employed within 30 days prior to 
the shipment^ 

In another broad field the fedeial Congress has reached into the 
states and localities to set up standards of behavior for employers, an 
mterruption of whose business would affect adversely interstate or 
foreign commerce. Such employers are forbidden to inteifere with 
their workers’ free determination of whether they wish to join a 
union, and to interfere with the functions of the union or to refuse 
to bargain with bona fide union lepresentatives. In addition, a num¬ 
ber of unfair labor practices are forbidden to unions. Here, again, 
the action was taken under the power to regulate commerce, since 
labor disputes over the right to organize in unions would affect ad¬ 
versely commerce between the states or with foreign nations.^ 

The federal Congress has used another method of exerting its in¬ 
fluence on local labor and social problems. In the Social Security 
Act of 1935 ® the power to levy and collect taxes was used in such a 
way as to encourage and almost to require that the states enact cer¬ 
tain desired laws As will be noted later, over 90 per cent of the 
taxes collected from employers for the provision of unemployment 
compensation were returned to the states if the state enacted an 
adequate unemployment compensation law. In ordei to ensure the 
return to the states of as much of the federally collected taxes as 
possible, in less than two years every state in the union enacted 
legislation piovidmg unemployment compensation. 

Another method of influencing state social legislation was con- 
tamed in the same federal law. Provision was made to pay roughly 
half of the grants paid by states to dependent persons such as the 
blind or the aged. Again the desire to bring to the various states 
federal tax funds, which would be spent largely with local business- 
men brought wide and prompt enactment of the legislation desired 
by the federal government. 

The types of federal legislation outlined in the preceding para¬ 
graphs indicate the manner in which Congress has extendecl its in¬ 
fluence into areas commonly thought of as being subject to state 
control In addition to the above recently occupied areas of regula¬ 
tion, the Congress can act to meet the problems of workers engaged 
m interstate and foreign commerce. Also it has the power to liimt 
the jurisdiction of the federal courts and to specify the labor condi- 


1938® discussion of the Pair Labor Standards Act of 

’See below, Ch XVI for a detailed discussion of the National Labor Relations Act 


* See below, Chs XVIII and XIX 
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tions required of govemment contractors. Each of these methods 
of exercising control and others have been used in one or more in¬ 
stances to bring about federal and state economic and social control. 

It is important that those who are interested in labor legislation 
recognize the extent of federal labor controls. The laws are signifi¬ 
cant for their direct effect; some 27 or 28 million workers were 
covered by unemployment insurance early in 1947. The number 
that would have been covered without the passage of federal legis¬ 
lation cannot be known, but only Wisconsin had provided such pro¬ 
tection prior to the federal law. In old age protection, only 28 states 
provided any old age pensions prior to the passage of the Social Se¬ 
curity Act. In 1946 all states had such laws and, in addition, over 
55,000,000 persons had been assigned social security numbers, al¬ 
though the number of persons actively building up old age and sur¬ 
vivors’ insurance rights was smaller, probably under 50,00^0,000. In 
the field of collective bargaining, the size of the union movement 
almost tripled in the first ten years of the National Labor Relations 
Act, although other factors than the act contributed to tlie growth. 

In labor-management relations federal legislation has influenced 
state policies, By 1946 ten states had enacted Labor Relations Acts 
purporting to extend to woikeis, in those states, not covered by the 
fedeial law the same rights as the Wagner Act guaranteed.'^ A 
number of states followed the pattern set by the Noiris-LaGuardia 
Act of 1932 and presciibed similar restrictions on their state courts 
concerning the issuance of labor injunctions 

Nature and extent of statutory controls; state and local 

Prior to 1930, the great bulk of labor legislation that was peimitted 
by the courts was enacted by the states. Before the start of the 
twentieth century, the federal government began to legislate on 
problems of railioad workers, and, by the first World Wai, foi chil¬ 
dren, but one adverse court decision after another invalidated many 
of its efforts Therefore, the bulk of protective labor legislation en¬ 
acted up to 1930 was the work of state legislatures. It was common 
for the courts to concede that under our form of government the 
states had power to legislate for the general welfare, since the police 
power held a more clear relationship to general welfaie than did the 
power to tax or regulate interstate commeice. Plowever, state laws 
frequently were held to violate constitutionally guaranteed lights, 
especially those of liberty or freedom of contract. 

Although the Supreme Court has begun to approve the right of 
the federal government to enact controls for the solution of some 


‘As will be shown later (Ch XXIV), a number of the state acts dtfterecl widely 
from the national law in provisions restricting the right to strike and the like. 
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laboif problems, much of the legislation at the present time is and 
will continue to be enacted by state legislatures. Some fields, like 
unemployment compensation, accident compensation, and safety 
legislation, are largely left to the states. Thus, at present, every 
state m the union provides that those workers in covered occupa¬ 
tions who are out of work through no fault of their own will receive 
unemployment compensation—generally about 50 per cent of their 
average wage and extending, after about a one-week “waiting 
period,” for as long as 20 weeks in some instances. Similarly, all the 
states provide some compensation for workers injured on the job, 
with marked variations in the size of benefits, their duration, and the 
conditions of payment 

With Wide variations m content and liberality, states have enacted 
legislation concerning safety conditions in places of employment, the 
employment of childien, and minimum wages for certain groups of 
workers, some have made provision for the settlement of labor dis¬ 
putes, for guaranteeing rights to union membership, forbidding dis- 
crimmatory hiring practices, and so forth. 

With the development of large-scale business enterprises, multi¬ 
plant companies, nation-wide or larger markets, and much national 
and state legislation that affects the labor problems of the locality, 
the actions of local governments have declined, However, even 
today local governments exert considerable influence by their treat¬ 
ment of municipal workers, the wages paid, their attitude toward or¬ 
ganization, and tlie consnltation or use of labor leaders in public 
programs. Also, the manner m which law enforcement is carried 
out can do much to make or break a strike. Ordinances prohibiting 
mass assembhes or blocking sheets or walks may be used when 
strikes and picketing occur. Fair employment practice ordinances 
and enactments establishing local dispute-settling committees are 
found in a few localities and may mcrease in number. Thus, the at- 
X officials and the policies they follow cannot be disre¬ 
garded. Many a labor dispute that has state- or nation-wide reper¬ 
cussions may be influenced by local government action. 


Administration of statutory controls 

The effectiveness of legislation, either federal or state, depends 
largely upon its administration. Much legislation is so drawn that 
Its mtent is not always clear and the application m some specific in¬ 
stances IS not definite. In such cases, the quality of the aLinistil 
hon IS of paramount importance. Administration, like judicial in¬ 
terpretation, IS mfluenced by the social and economic opinions of the 
offical, who apply the W,. respoSe foi 
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ministering the unemployment compensation law of a state are in 
some instances primarily inteiested in maintaining a large, liquid 
compensation fund. This policy, while it may give an impressive 
balance of funds, will mean less protection for those who are unem¬ 
ployed than when the laws are administered by persons who are 
interested in providing social protection. 

It will become clear, as the provisions of various laws are .exam- 
med, that in many instances there is sufficient latitude for either of 
two or moie policies to be followed. Such administrative latitude 
is almost inescapable; it is impossible to draw any piece of legisla¬ 
tion so that its application is perfectly cleai in eveiy case that may 
arise. Thus it is possible for good legislation in effect to be nullified 
by poor administration or for poor legislation to be made relatively 
effective by competent administrators who do not bind themselves 
closely to the letter of the law. Careful and explicit wording of 
legislation is important, but it cannot be so drawn as to ensure ac¬ 
complishment of its intended purpose. In the final analysis, the 
effectiveness of any regulation is deteimmed m large pait by the 
quality and character or its administration 

There is another factor to be noted when smveying legislative 
contiols; this is the geneial tendency of the enactment of controls 
to lag fai behind the need, and of contiols, once they aie in effect, to 
be inflexible and tardily modified. Generally, economic and social 
conditions are likely to become badly maladjusted before the situa¬ 
tion is forced on the attention of the legislators stiongly enough to 
bring action. Then, once a statute is enacted, amendments and 
modifications are not likely to keep pace with the times A mini¬ 
mum wage of 40 cents per hour had been needed for many years and 
meant quite an impiovement at the time the federal Congress en¬ 
acted the Fair Labor Standards Act in 1938. By the fall of 1947, 
many previously low wages had moved far past the minimum and 40 
cents per hour was cleaily a sub-standard wage. Again, the National 
Labor Relations Act of 1935 was clearly needed to guarantee the 
worker’s right to join a union if he so desired, a right which had been 
denied by various means on countless occasions; the union move¬ 
ment of 31^ or 4 million woikers was relatively weak and completely 
unestablished in some industiies. At the same time, anti-union sen¬ 
timent was an obsession with many employeis and much of the 
public. Ten years later, with union membership perhaps four times 
as large, and with less belligerent opposition to unionism on the pait 
of many employers, certain revisions were in great demand. In 
view of the increased number of industries with widespread union 
membership and of the failure of the union movement to develop 
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good leaders as rapidly as they drew in new members, a very good 
case was made for revisions of the law to spell out the obligations 
and responsibilities of unions as well as of employers.^ 

It can be argued that modifications of control will come when, pres- 
sure for revision or extension becomes strong enough. This prob¬ 
ably IS true, but the most vocal and effective pressure groups may not 
represent the best interests of the public, however, in a democratic 
society this seems an inescapable weakness. The ideal situation 
would call for recuirent scrutiny of legislation, with modifications 
as weaknesses in the regulations developed or as social or economic 
conditions made revisions desirable. At present, however, and prob¬ 
ably in the futuie, the socially desirable must bow at times to that 
which is politically expedient. This situation does not mean that 
controls are undesirable but rather that weaknesses exist—weak¬ 
nesses which it should be possible to lessen in the coiuse of time. 

There is another marked deficiency of legislative conti'ols that 
needs remedying. Many laws exempt from coverage groups that 
need the protection affoided by the law. The federal government 
cannot touch certain groups to which controls are inapplicable 
through the power to regulate mterstate commerce; in addition, 
agricultural workers, persons working for non-profit organizations, 
and very small establishments are usually not covered due to political 
expediency or administrative problems. Similarly, state laws are 
likely to exempt agricultural workers, domestic employees, and 
other groups. As a result, in most states farm workers and domestic 
employees are not protected by accident compensation laws, draw 
no unemployment compensation whan they are out of work, and are 
not covered by the old age and survivors’ insurance provisions of the 
Social Security Act. Furthermore, the minimum-wage provisions 
of the federal Fair Labor Standards Act do not apply. In many in¬ 
stances, the exemption of certain groups was expedient at the time 
the law was passed. Sufficient votes to enact many laws are often 
garnered by makmg concessions or compromises on the coverage 
or content of the bill. With the agricultural areas strongly repre¬ 
sented in the national Congress, many labor laws do not apply to 
farm workers, 

There is another difficulty that explains some of the exemptions 
found in labor laws. The administrative problems of enforcing a 
law for employers Iiirmg one or a very few workers, or part-time 
workers, are great. A large part of all farm or domestic employees 
are hired by such small enterprisers. Conceding the difficulty of 


TLs statoent is not meant to imply that the conduct of organized labor 
kfenrlc t of IwV'’ provisions of the Labor Management 
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applying economic controls to small individual employers, the failure 
to attempt the control still is not defensible The failure means that 
in many instances groups who most need protection are denied it. 

Judicial controls 

Another method of exercising government control is tlirough the 
rulings of the courts. One of the functions of the courts in the field 
of government labor controls is to pass on the validity and applica¬ 
bility of statutes and to decide whether or not any constitutionally 
guaianteed lights are violated. No important piece of legislation 
of questionable constitutionality escapes the scrutiny of the courts. 
And even after the validity of a statute has been determined, there 
are likely to be frequent questions of application in one instance or 
another until various issues have been ruled upon and a series of 
precedents established. 

Important issues of constitutionality or applicability will be car¬ 
ried to the Supreme Court of the United States in almost all cases, 
in order to get the final judicial ruling on the question at issue. Such 
appeals are time consuming. Generally, a case beginning in the 
federal district courts and appealed to the Circuit Court of Appeals 
and finally to the Supreme Couit will consume from two years up¬ 
ward in hearings and appeals.® Relatively speedy cases require a 
couple of years from their beginning until final action, and there are 
instances in which cases have dragged on for ten years.’^ Like the 
mills of the gods, the wheels of justice grind slowly. 

One fact will develop clearly in future chapters of this study. 
When the courts render an opinion on the validity or applicability of 
any statute, the social and economic altitudes of the participating 
judges strongly influence the decision When the judgments involve 
estimates of social and economic values and desirable goals, there 
are likely to be especially wide variations in interpreting the am¬ 
biguities of the legislation under consideration. The importance 
of the philosophy of the judiciary cannot be overemphasized, for 
legally impressive language and precedents can be found to bolster 
diametrically opposed decisions. This fact is borne out by the 
large number of opinions to which there is one dissent or more, or, 
on some occasions, separate concurrmg opinions. In each such 

' Gases arising in state courts as a result of dispute over state legislation or notions 
may, after going tlirough the hierarchy of stale courts, bo carried to the federal Su¬ 
premo Court if mere is a question of the violation of rights guaranteed by the Consti¬ 
tution or of action not permitted to the states 

’In the Coronado Goal Co, oases. 250 U. S 544 (1022) 
the dispute was in the courts for 11 years, during which i| 

archy of federal courts twice In the Duplex Printing Co. ca|e, ), 

the issue was in the courts eight years 
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opulion the author gives the reasoning and precedent cases on which 
he bases his opinion. Each justice considering the same set of facts 
and issues gives his personal opinion on the legal, economic, moral, 
or odier issues involved; but the philosophy of justices like Holmes, 
Brandeis, and Cardozo led them in many instances to opinions dia¬ 
metrically opposed to those of justices like Butler or Sutherland or 
McReynolds, 

It should be noted that the development of the great number of 
dissents or separate concurring opinions is relatively recent.® This 
fact seems to be particularly disconceiting to the legal profession, 
for it destroys much of the certamty of the law. Much of the uncer¬ 
tainty probably arises from the fact that as legislation moves mto 
the field of social and economic controls many cases raise issues of 
social or economic plulosophy rather than legal piecedent, judges, 
like other persons, have widely divergent views thereon. To the 
non-legal public it is desirable to have a socio-economic basis for 
judicial opmions rather than a purely legalistic one, whatever it may 
do to the certainty of the law. 

Whatever the bases upon which rulings of the Supreme Court are 
reached, they have an important bearing on future opinions of the 
lower courts, both federal and state. The opinions will influence 
the attitudes of the justices in some instances, and once the ruling 
becomes a part of the record it serves as a piecedent for bolstering 
future decisions; however, this does not mean that the Supreme 
Court will not reverse itself from time to time. Theiefore, as a 
final determinant of the meaning and constitutionality of any law 
or of the reasonableness of the administration or application of a 
laW, the rulings of the courts are of paramount importance. Due 
to the leeway for varying decisions on the part of the justices, the 
well-being of the nation is strongly influenced by the philosophy of 
the majority of the federal Supreme Court. For this reason, the 
nommation of justices to the Supieme Bench is an extremely im- 
pdrtant function of the President, 


• has already been pointed out that there are numerous instances 
m which there is no legislation that fits a particular situation. In 
such cases the courts or administrators and executives must act 
as they see fit unid the legislature moves to enact the necessary 
reguHtions. In other words, the courts or administratois act m a 
quasi-IegisIative capacity. The issuance by the courts of mjunctive 
relief is an example of quasi-legislative action by the judiciary, 
njunctions are orders issued by a court of equity directing that 
certain things b e done or not done. Such or^rs^are supposedly 
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issued only to foiestall irreparable damage to property. Tire his¬ 
tory of labor injunctions and the undesirable conditions under which 
some of them have been issued need not be discussed at this point;® 
however, until the 1930’s, there was widespread use of the injunc¬ 
tion as a means of exercising government control in labor disputes, 
the weight of the court being thrown on the side of the employer 
in the majority of cases. One authority estimated that from the 
time of the first labor injunctions m the United States to May, 1931, 
there were nearly 1850 injunctions issued on behalf of employers, 
whereas workers had been granted fewer than fifty.^® Therefore, 
the injunctive relief granted by judges was understandably a 
government tool strongly opposed by unions. 

It will be noted subsequently that, owing to the passage of the 
Norris-LaGuaidia Act, the labor injunction does not present so 
much of a problem as previously. However, the act does not for¬ 
bid the issuance of injunctions in all cases, even by federal courts. 
State courts are not affected by the law, although some states have 
applied lestiictions to then' courts similar to those of the Noiiis 
Act on federal courts. Injunctions are not entirely a problem of 
the past, especially since the Labor Management Relations Act of 
1947 was enacted, although their usage is sharply limited. 

On a basis similar to the use of injunctions for economic controls, 
the courts have impiovised in still another manner. The common 
law—the prevailing legal customs and mores of society—has fui- 
nished the basis of many court rulings. Since the common law is 
not written and is based largely on an interpretation of what is 
customary, this type of control varies widely from time to time and 
from one jurisdiction to another. As will be shown later, the early 
common law of the United Stales sprang laigely from the precedent 
and custom of England. Since tins common law, once it became 
a part of the judicial record of this country, became a basis of prece¬ 
dent for later decisions by our courts, early English law has left an 
indelible mark on the Ameiican judiciary. Thus, the American 
public often has been in the strange position of having nineteenth 
and twentieth century legal and economic questions settled on the 
basis of precedent that indiiectly goes back to English law a cen¬ 
tury old or more. 

Executive action: federal 

Anolhei means of government control is being used raoie and 
more. This control is most widely used duiing emeigency periods, 

° See below, Cb. VI. 

“Witle, E E , The GoveTnment in Labor Disputes, pp 84 and 234 New York 
McGraw-Hill Book Co , Inc , 1932 
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but it seems clear that much of the action born of emergency will 
carry over to become a normal part of our system of economic regu¬ 
lation. Executive action at federal, state, or local levels may take 
a number of forms, such as the issuance of executive orders by the 
President, conferences, appointment of special commissions, and 
ordering out troops in especially difficult situations. State and 
local officials may do much the same thing for problems within 
their jurisdiction Air emergency such as war will bring the 
greatest use of executive action, but much of it may occur at other 
times, and the concept of what is an emergency varies as widely 
as does the opinion as to when legislative provisions are not ade¬ 
quate to meet a situation. Thus, state militia have been sent into 


situations when theie was no agreement as to the need for such 
action Again, federal troops were sent to the Chicago area in the 
Pullman. Strike of 1894 although the governor of Illinois objected 
strenuously that they were not necessary. Federal, state, or local 
officials have mtervened in many disputes before it was proven 
that there was no chance of labor and management reaching an 
adequate settlement. There is, perhaps, no adequate safeguard 
against abuse of executive power other than the very slow process 
of replacing officials at future elections or lobbying-through legis¬ 
lation to meet certain problems. Neither of these remedies is 
speedy or certain of accomplishment.^^ 

At the federal level, executive action of a quasi-legislative char¬ 
acter frequently comes about through executive orders Altliough 
executive orders and proclamations have been used by the Presi¬ 
dent smce the creation of the office and the present numbering sys¬ 
tem ot executive orders dates back to the Civil War, their iSe to 
mplement economic controls is a relatively new development^^ 
During the twentieth century the presidential executive order has 
become a government tool of increasing importance. It was 

thrAS^^"!? S was increased during 

he first World War Agencies of much economic importance^ 


vested as Coniinander m Chief of if... Arm /i m “X of the power in me 
fit and necessaj Sr measur? " as a 

ra rebellion were freed. Thus bv nresidentlal Ldp ® of states 

Southerners At a later date diis^nraolamahnn property was taken from 

ment Despite this proclamation which mielit hav* thiiteenth amend- 

hal executive orders were not us;d SnS 1 " Precedent, presiden- 

many years to come primarily economic reasons for 
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such as the War Trade Board and the Food Administration,^^ were 
established by executive order of the President. 

During the “New Deal” of the late President Roosevelt executive 
orders were given wider and more vital economic use. For example, 
the codes of fan competition provided for in the National Industrial 
Recovery Act weic put into effect by executive orders, after havmg 
been prepared by industry lepresentatives (frequently including 
labor representatives), and submitted foi approval to the appropri¬ 
ate offices of the Recovery Administration.^^ But die most extensive 
use of executive orders for economic guidance and contiol came 
witii World Wai II Before examining the extent of the waitime 
controls, it is desnable to note the basis for legislative action by tlie 
executive. 

As IS the case with many other sections of die Constitution, there 
is no clear distinction as to what legislative power the Chief Execu¬ 
tive is granted by that document. Since the executive power “is 
vested in a Picsident of the United States of Ameiica,” the prob¬ 
lem arises as to how much the President can use his own initiative in 
canying out his executive duties. Congiess enacts certain legisla¬ 
tion that IS to be executed by the President and persons responsible 
to liim. Clearly, the moie aggressive the Piesident is, the more 
he will assume power to lay down policies and make provision for 
the execution of the laws of die land. A strong man in the presi¬ 
dential office will in many instances lay down policies and prin¬ 
ciples as guides where there is no congressional action that ade¬ 
quately meets some situation. In both the execution of legislation 
and the establishment of policies and principles, the actions of the 
President may verge on the legislative. The laws that come from 
Congress aie usually so drawn as to necessitate orders and rules and 
regulations to make the law definite. As Professor Corwm states 
it, this situation gives rise to “executive lawmaking.” 

Perhaps the basis of the expansion of the power of the President 
has been the gradual but ceitain declme of the laissez faire phi¬ 
losophy. In its place theie has grown, with wide variations from 
nation to nation and from time to time in one nation, a philosophy 
that the national government should be a force for economic guid¬ 
ance or ref 01 m.^’^ In the United States this pliilosophy and practice 

“Executive Order 2729-A. dated October 12, 1917, Executive Order 2679-A. dated 
August 10, 1918, 

^^Presidential ExccuUue Oideis, Compiled Iry WPA Historical Records Survey. 
New York: P V, Book.s Inc , 1944, 

“Constitution ol the United States, Article H 

“Corwin, E S , The President' Office and Powers, p llS New York, New York 
University Press, 1940. 

''Ibid, p 314 
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was given strong support ui word and action by President F. D. 
Roosevelt. During liis administration, when legislative or judicial 
attitudes or actions lagged behind the needs seen by the executive, 
there was no hesitancy m using whatever measures were deemed ex¬ 
pedient to reach the desired goal. Thus, because of the extreme 
emergencies created by World War II and its economic prelude 
and because of the unusual drive and purposefulness of the Presi¬ 
dent, executive action and orders at the federal level were especially 
numerous in the early 1940’s. As will be noted, however, many of 
the decontrols of the postwar period also were effected by executive 
orders 


A brief survey of a few of the important orders issued to effect 
economic contiols will show how widely this method of control 
was used. One of the most controversial boards of the great num¬ 
ber set up during the war was the War Labor Board,which 
replaced the National Defense Mediation Board. Although the 
Board was onginally cieated to settle labor disputes for which ex¬ 
istent government procedures for adjustment were inadequate or 
ineffective, it eventually became involved in passing on the majority 
of all wage increases. But the important point for tiffs discussion 
is that the Board was created, given certain functions to perfoim, 
and directed to follow certain policies, all by executive order. And 
1^ presidential order a traditional government policy was changed; 
the Board found itself in the strange position of being the first 
government agency with the job of holding the wage rates of pri¬ 
vate employees down. Previously government attempts had been 
to put a floor under wage rates and keep them up 
The hberty of an employer to hire as many men as he sees fit 
and to recruit them from any available and desirable source has 
been considered an important economic right. However, the War 
Manpower Commissioni^ limited this right before the war was over, 
llie problem of allocating manpower between the civilian and mili- 
tary establishments of the nation, of deteimining which employers 
could hue workers, and of specifying what classes of workers weie 
essential to the war effort and which were not was a part of the 
function of this agency. These functions were in addition to super- 
vismg a nation-wide system of employment exchanges. This com- 
mission, ^ectmg and controllmg economic activities previously 
considered mviolable, was created and destroyed by the President 
by means of executive orders. ^ ^ leMueur 

While deplored by many, prior to the war there was no question of 
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E'cecutive Order 9017, dated January 12, 1942 
Kxecubve Order 9139, dated April 8, 1942. 
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the right of employers to establish rules concerning the race, re¬ 
ligious beliefs, and so forth of the persons they hired. Clearly, such 
policies weie not m keeping with some of the thoughts expressed 
in the Declaration of Independence and the Constitution of the 
United States, However, when the Fair Employment Practices 
Committee was created by executive ordei,^° there weie many in¬ 
stances of strong opposition to the enforcement of a non-disciimina- 
tory policy. Heie, again, was an attempt at significant economic 
and social regulation commg, not thiough action of the legislatuie, 
but through quasi-lcgislative action by the Chief Executive. 

Another basic economic libeity prior to World War II was the 
right of an individual or group to baigain for higher wages. The 
threat of inflation was a very real and serious one during the war, 
and holding wage rates down was one phase of the federal gov¬ 
ernment's attack on this problem. Another method of attack was 
the general establishment of maximum or “ceiling” prices, These 
sweeping economic controls came by executive order. One oider^^ 
listed the few conditions under which wage late increases were to 
be allowed. Another^^ directed the price administrator and the 
food administrator “to take immediate steps to place ceiling prices 
on aU commodities affecting the cost of livmg.” 

The orders listed above are only a few of the many that were 
issued during the war period to state economic policies and progiams 
and to create the machineiy of control, The significant fact is that 
some of the most far-reaching and controversial economic controls 
ever imposed in the history of the nation came thiough the “law¬ 
making” of the Chief Executive. These orders were issued on the 
basis of the constitutional powers of the President and the authority 
vested in him by the emergency War Powers Acts. For example, 
the Older establishing the War Labor Board was issued “by virtue 
of the authority vested in me by the Constitution and the statutes 
of the United States.” The older providing regulations relating to 
overtime wage compensatioiF'' was issued “by virtue of the authority 
vested in me by the Constitution and the statutes, as President of the 

“Executive Order 8802, dated June 25, 1941. Reorganized and its powers aug¬ 
mented by another executive order, numbei 9340, dated May 27, 1943 
Executive Order 9250, dated October 3, 1942. 

“ Executive Order 9328, dated April 8, 1943. 

’“The President previously had been given spooiRc authority to act along these 
lines Tho Emergency Pneo Control Act of 1942, approved January 30, 1942, per¬ 
mitted the establishment of maximum prices, and the Stabilization Act of Oelolier 
2, 1942, amending the Emergency Puce Control Act of 1942, directed the stahih'za- 
tion of wages Plowever, the executive orders noted above spelled out and put into 
effect these sweeping controls 

^ Executive Order 9017, dated January 12. 1942 

“ Executive Order 9240, dated September 9, 1942 
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United States and as Commander in Chief of the Army and Navy.” 
The order discontinuing certain wartime agencies^® and transfer¬ 
ring some of their functions to the Department of Labor was based 
on “the authority vested in me by the Constitution and the statutes, 
including Title I of the First War Powers Act, 1941, and as Presi¬ 
dent of the United States.” 

As was previously stated, there is no definite statement of the 
exact powers and functions that were lodged in the President’s office 
when the executive power was placed therein. Perhaps there 
neither can nor should he such a statement, because the need for 
presidential lawmaking will not be the same at all times In emer¬ 
gency periods or at other times when legislation does not meet the 
need for government guidance or control there is a real need for 
executive action. However, executive lawmaking should not be 
a standard practice that continues in less difficult peiiods or when 
legislation is on the statute books tliat is adequate to cope with the 
problems at hand Executive orders should continue to be a tool 
which the President can use, but Congress has been given and 
should exercise the legislative function 
There are other types of executive action. These may take the 
form of specially appointed committees or conference gioups, of 
direct mediation by the President, or of pressure brought to hear 
through such methods as threats of adverse publicity, urging the 
finding of solutions to particular problems. As an example of the 
first type of action noted above, Presidents Wilson and Truman 
called conferences of labor and management shortly after the con¬ 
clusion of the two World Wars in the hope that a plan for postwar 
industrial peace could be worked out While it is impossible to 
know how much better or woise events might have been under other 
circumstances, the labor trouble of the postwar periods demon¬ 
strated clearly the fact that adequate solutions were not found. In 
other instances the President may use a similar approach. When 
the contmuation of railroad transportation is threatened by a diffl- 


® Executive Order 9617, dated September 19, 1945 

"President Wilson’s first conference of labor, management, and public representa- 
bves was caUed on October 6, 1919 and broke up without agreement over tile ques- 
^ Collective bargaining A second conference of representatives 

ot tbe public only reached agreement among themselves on the question of collective 
bargaining, but their recommendations had bttle effect Millis, H A and Mont¬ 
gomery, R E , Organfeed Labor, p 146 (Vol III of the three-volume senes entitled 
Economics of Lohor, hereinafter cited as Milhs and Montgomery, Vol. Ill), New 
YoA; McGraw-Hill Book Co, Inc 1945 President Truman’s conference was called 
In November, 1945 It continued throughout the month Results were unimpressive 
A six-votoe report was issued by the Government Printing Office in 1946 entitled 
Vdfn Oonfmm,., Vol. f “E„o„i.v. Co„™tKo," 
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cult labor dispute, the President has appointed special fact-finding 
boards to investigate the issues and propose and publicize a sug¬ 
gested settlement/® Despite many criticisms of the handling of 
railway labor disputes, these special fact-finding panels, or the 
publicity given the dispute, have in most instances brought about a 
settlement of the issues. 

In addition to the naming of special boards m railway and other 
disputes, the President frequently intervenes personally in espe¬ 
cially difficult situations. Such intervention may take a wide variety 
of forms and may range from the usually pio-labor actions of F. D. 
Roosevelt to the actions of President Truman in the railway strike 
of 1946, which caused much objection and gained Iiim the enmity, 
at least temporarily, of many union men 

Along with the personal intervention listed above, the President 
was given authority in 1943 by the War Labor Disputes Act to 
take possession of and operate plants, mines, or facilities in which 
labor disturbances threatened to impede the war effoit. This power 
was to extend for six months beyond “the termination of hostilities 
... as proclaimed by the President” or until the prior passage of 
a concurrent resolution of both houses of Congiess ending such 
provisions. Under the powers granted by this act, businesses rang¬ 
ing from coal mines and railroads to mail oidei houses were seized. 
However, the power was not exercised frequently and less than 50 
seizures were accomplished from the passage of the act until the 
powei expiied in mid-year 1947. 

Executive action: state and local 

Within the states the governors frequently intervene in disputes, 
although the action is usually taken without specific authoiity. In 
1943, only Alabama, Alaska, Nevada, and Veimont gave then 
governors specific authority to attempt the settlement of disputes.®" 
However, strong officials with pronounced sympathies will step 
into many cases In most instances, the governor, like any other 


“ For a discussion of Iho most important of such railway labor disputes from 1941 
to 1945 see Norlhnip, II R, “The Railway Labor Act and Railway Labor Dis¬ 
putes in Wartime ’’ 'iVtc Amcilean Economic Review, June, 1940, Vol. XXXVI, No 3, 
p. 324 

*“For a summary of President Roosevelt’s personal activities in laboi disputes sec 
Metz, n W, Labor Volley of the Federal Govetnmenl, p. 249 f[. Washington, 
D, C.: The Brookings Institution, 1045 

“ For a summary of the rail strike see Nortbrup, II R., op cit, p 342. For “llie 
story of wliat happened from the workers’ side” see P M , Special Rail Strike Edition, 
June 21, 1946 

“Public Law 89, V8th Congress. 

“ Kaltenborn, H, S , Governmental Adjustment of Lahot Disputes, p 117 Chi¬ 
cago. The Foundation Press, Inc., 1943. 
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elected official, is not likely to be an expert in labor-management re¬ 
lations and IS likely to have an eye on the political expediency o£ 
vaiious actions. 

For labor disturbances on a smaller scale, local government offi¬ 
cials frequently bring the weight of their offices to bear in an at¬ 
tempt to force settlement. A study issued in 1940, based on a 25 
per cent return of a questionnaire, mdicated that nearly half of the 
reporting cities of over 30,000 population expected some of the ad¬ 
ministrative officials of the local government to attempt settlement 
of local disputes.^® Smce the mayor is an elected official, he is usu¬ 
ally not willing to take a position that will injure his political future, 
as a result of this fact, and with the mayor usually also lacking in a 
strong foundation in labor relations and without coercive powers, 
much of such mediatory action is fruitless Frequently, local citi¬ 
zens’ committees are named, where other efforts have failed, to at¬ 
tempt to mediate a difficult dispute Lawyers and ministers seem 
to be the favorite type of members for such boards; whatever may 
be gained m impartiality from such selections is likely to be canceled 
m good part by lack of experience in labor lelations.®* 

For both local and state officials, the manner in which the police 
are used in labor disputes is an additional means of exerting control. 
Although there are situations in which public inteiest demands 
that protection be given by the police or militia, intervention in¬ 
evitably will affect the final solution by bolstering the position of 
one party or the other, and should be used only as a last resort. 
Collective bargaining should be allowed to function until it is clear 
that government action is necessary to protect the interests of the 
public and assist in bunging about a solution. 


Preliminary evaluation of means of control 

The position that has been taken with regard to government labor 
controls is that considerable guidance is necessary. However not 
all government labor controls aie defensible and, in addition, there 
IS much difference in the reasonableness of imposing controls by 
legislation, couit action, and executive action Quasi-legislative 
control by the courts or the executive should be kept at a minimum. 


National Municipal Review, 


Nunn, W L, “Local Progress In Labor Peace ’ 

De^cember. 1940. Vol XXIX, No 12, pp 784-791 
“In 1946 a few cities were experimenting with or explorina tlie feasibihtv of 
mCiStef medmtors 

AdZ™l V'" f"” 24 P 16 
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The diiving foicc that should underlie attempts at guidance by 
the government is a desire to protect the interest and well-being of 
the public The interests of the pubhc often have not been served 
by labor controls that have been used While labor and manage¬ 
ment are both a part of the public, the interests of neither are en¬ 
tirely parallel with those of the public. Attempts to identify one 
group’s interests with tliose of the public should be examined care¬ 
fully. 

This is not to say that legislation favoring selected groups in so¬ 
ciety, that is, class legislation, may not be socially desiiable. Laws 
protecting women and children against harmful employment aie 
not only of benefit to those workers but to society as well. Laws 
guaranteeing the right of workers to join unions if they so desire also 
are socially defensible, as are many others, such as health and safety 
laws or unemployment insurance legislation. On the other hand, 
a law lequiimg a certain length of strike notice, supposedly in the 
mteiest of employers and the public, may not prove to be beneficial. 
Some labor relations experts are of the opinion that tire “cooling- 
off” period may prove to be a heating-up period actually defeating 
its own purpose.^® 

Undoubtedly almost eveiy regulation will benefit some gioups 
and many persons may generalize fiom theii own expeiience and 
impute, in all sincerity, as a public benefit many laws that are not 
socially desirable. Since there are so many groups with divergent 
interests m society, the goal of promoting pubhc interest is not 
easily definable. However, there is no other objective that is com¬ 
patible with the democratic principles to which this nation sub¬ 
scribes. Under these circumstances, the balancing of interests and 
conflicts, which is impossible of exact accomplishment, is a neces¬ 
sary undertaking. 

Another basic principle that should underlie the development of 
labor controls is that human lights, such as adequate wages, safe 
working conditions, and so forth, where in conflict with the rights 
of property, must prevail. Although the corporate form of business 
organization is recognized as a legal person, such an intangible ci ca¬ 
tion of oui society should not be protected m such a way as to harm 
individuals. Even where properly is owned by individuals rather 
than a corporation, the principle of human rights over property 
rights should prevail. The right to hire workers, for example, at a 
cleaily substandard wage should not bo maintained. To piotoct 
this right would mean that, when many workers are not able to de¬ 
mand and get adequate wages, in times other than high prosperity, 


“ Kaltenborn, H. S , op cit, p 201, 



42 


EFFECTUATING LABOR CONTROLS 


individuals will be harmed thereby; in addition, society as a whole 
wdl be affected adversely by substandard wages or other harmful 
conditions of employment. 

With these basic requirements of control in mind, the means of 
effectmg controls can better be evaluated. Theoretically, under 
the system of government followed in the United States, enacting 
legislation, judgmg its validity and apphcabihty, and executing it 
are separate functions to be performed by separate branches of the 
government. However, as has been noted, much “lawmaking’' is 
engaged in by both the courts and the executive. It is quite true 
that both branches restrict this legislating to emergency situations 
in which the legislature has not laid down adequate controls or 
when the enforcement of the laws is not satisfactory. But the ques¬ 
tion of when an emergency exists and when there is no law that 
meets the problem is open to a variety of opinions. Even if an ade¬ 
quate method of determinmg when an emergency exists could be 
devised, the practice of special orders, injunctions, or other stopgap 
measures would not be desirable. A more adequate method of 
social control would be to try to lay down rules and regulations that 
would prevent the emergencies from developing Clearly, the 
economic health of the nation would be more sound if our govern¬ 
mental prescriptions were preventive rather than curative 
There is another reason why the emergency lawmaking of the 
executive and judiciary is not desirable. As has aheady been noted, 
such action comes only when a situation has grown out of hand 
In such circumstances, the drivmg aim is likely to be one of reaching 
any acceptable solution rather than of msurhig that justice is done. 
Although even in the action of the legislature, pressure groups make 
most law somewhat of a compromise measure, the element of ex¬ 
pediency and compromise is probably not so great as it is in the 
settlement of disputes. Justice is not a clearly definable term, but 
legal guideposts that are set with justice in mind are likely to lay 
a foundation of more peaceful future relations. Management- 
labor relations based on govemmentally pressured compromises 
and senu-forced settlements are not likely to be healthy. As an 
example of this fact, the great wave of post-World War 11 laboi 
trouble is a case m pomt. During the war, normal collective bar¬ 
gaining gave way in many instances to essentially compulsory arbi¬ 
tration Many issues, therefore, were not satisfactorily settled and 
remained as imtants, until the war was over. Therefore, in many 
plants and mdustries both parties were ready to thresh out a num^ 
her of such issues that they felt had not been properly settled under 
government pressure. It is reasonable to believe^that in the future 
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when emergency, high-pressure settlements are made they will 
continue to lay the basis for a futuie dispute. 

Another reason for urging that economic controls be established 
by the legislatures is that the members of Congress are, theoretically 
at least, the representatives of the people, and are periodically re¬ 
quired to place their lecoids before their constituency if they seek 
re-election. Democratic principles demand that they come up for 
re-election frequently. Then, if they have not performed in a 
manner that suits the voters, they can be replaced. The executive 
is also responsible for his record, through the medium of election, 
although usually not as frequently as part of the legislature, but the 
judiciary does not have as direct a relation to the public. 

For the reasons noted above, theiefore, it is desiiable that govern¬ 
mental controls come, to the gieatest practical extent, from the legis¬ 
latures. Regulations should be enacted with an eye to experience 
and an ear tuned to future needs and developments. Tlrey should 
be apart of a plan to meet social or economic problems that aie likely 
to develop in the future. In fact, every piece of legislation is in 
itself a plan—a planned and required standard of behavior which 
many meet or sin pass, but which others fail to meet. Such failure 
to meet the presetibed standard is considered socially undesiiable— 
hence the legislative standard. 

Effective govcinment control requires an executive and a judi¬ 
ciary, but theii activity should be non-legislative. It has been 
shown, however, that in the past federal, state, and local executives 
and the judiciary have acted to supplement legislation oi to lay 
down their own lulcs when convinced that such action was neces¬ 
sary This precedent should not be followed unless unavoidable, 
but it will require better law-making bodies than we have had to 
date to lay down a pattern of government rules that will remove all 
need for such action. 

Executive or judicial regulations may boomerang. For example, 
many labor leadeis and sympathizers who roundly applauded the 
teady inteivenlion of F D Roosevelt in labor issues found them¬ 
selves controlled by and consequently objected stiongly to some of 
President Tinman’s intervention. But those who approve presi¬ 
dential lawmaking when it is in tlieir favor must lecognize that a 
difference in the attitudes or sympathy of the Picsident will bring 
an entiiely different type of control If labor and its leadeis em¬ 
brace a policy in a pio-labor admimsliation, they may be forced 
to accept the same policy or procedure duimg a reactionaiy ad- 
ministiation when they will be injured by the practice Of course, 
a similar responsibility rests on other groups in our society to act 
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consistently when the tides are running against them as well as when 
they are running in their favor. 

Questions 

labor controls expanded so widely in the 

2. How does executive action compare with legislation as a means of 
exercising government control? 

3 What is the appropriate area of judicial action in the exeicise of 
government labor controls? 

4 Is legislation applying to selected groups m society, snob as to women 
or children, rafter than to all persons defensible^ Why? 

5. Federal labor controls are relatively much more impoitant than they 

were a generation ago. Why has this expansion occurred? Is it likely 
to continue? 

6. Adequate administration of legislation is not found m all jurisdictions 
and for all laws What factors make it difficult to get and keep com¬ 
petent administrative staffs'^ 


I Why have govi 
twentieth centuiy? 



Chapter III 


BRITISH AND EUROPEAN INFLUENCE 
ON AMERICAN LABOR CONTROLS 

The importance of precedent in legislative development 

The meiit of a histoiical appxoach to the study of labor law is 
questionable It seems much more reasonable to assume that the 
attitudes of legislative liodies, the courts, and the executive aie more 
a product of the economic and political conditions at a ceitain time 
dian they are a pioduct of piecedent. Precedent, itself a pioduct of 
a certain set of economic and political conditions and pressuies, does, 
however, offer a very convenient excuse for making a certain de¬ 
cision or embaiking on a ceitain course of action Indirectly it 
also may influence government action, in that previously enacted 
laws or com I decisions may have a marked influence on the condi¬ 
tions that exist at a given tunc and that in turn influence government 
policy. 

It would bo unwise, therefore, to impute to English and European 
legislation and court lulings too laige a credit as an influence on the 
development of a body of American judicial doctrine.^ ITowevei, 
since our cultuie was adapted m good pait fiom the English, the 
legal customs of that nation of necessity influenced our legal and 
judicial development. This came about because our society ex¬ 
perienced industrial developments similar to those of the English, 
but at a considerably later date than England, because she had 
passed through similar periods and dealt with the problems that 
aiose it was natural to adapt from her experience. Secondly, the 
precedents of the English were convenient in many cases for use liy 
American jurists to justify their rulings and opinions. 

For these reasons, a buef examination of English legislation and 
court decisions is woith while to indicate the piecedents fiom which 
the courts of the United States could draw. It will be seen that 
there weie English precedents for many of the rulings of our courts. 
In some cases, with the tiadilional American flair foi acting impres¬ 
sively, these precedents weie expanded and made more lesliiclive 

^In early Amcncan liistory, and to a certain extent throughout our liisloiy, Amoi- 
ican laboj controls have sprung in large part from judicial rulings Tins was espe¬ 
cially true in tlie mucteenlh cenlnry when there was little statute law to govern labor, 
so that court interiirctation of the common law was the primaiy source of control 

45 
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of labor organization than in the mother country. This will be 
found to be especially true of the labor injunction. 

It will be noted later that England, other European nations, Aus¬ 
tralia, and New Zealand also developed social legislation, such as 
unemployment and accident compensation, before the United States. 
In this field, as contrasted with that of controls of unions, the 
precedents have been adopted slowly and in many instances nar¬ 
rowly. In part tliis tardy adoption of social legislation resulted 
from the later development of an industrialized economy in this 
nation, but other factors seem to be involved; the strong indi¬ 
vidualistic philosophy of the American people, especially those most 
able to influence political action, had a strong retarding effect. 

Early English labor controls 

If it be true that governmental controls are in good part a product 
of economic and political conditions, an examination of English 
precedent must take cognizance of conditions that created a need 
or demand for certain action. In tracing the development of the 
common and statute law of England, a logical point of departure 
is the period of the Black Death, which swept England in the middle 
of the fourteenth century; the economic disturbances ansmg from 
the plague paved the way for parliamentary contiols Prior to 
that time, the essentially agricultural economy of the manorial sys¬ 
tem, with its emphasis on a fixed status for the individual in society 
and with the immobihty and relatively weak bargaining power of 
labor, had permitted local controls to give all of the guidance neces¬ 
sary.^ However, the decrease in population resulting from the 
plague cieated a scarcity of labor tliat enhanced the bargaining 
power of the worker. The arhsans were aware of this new power, 
and their demand, as individuals, for higher wages and the willing¬ 
ness of employers to pay them posed such a threat to existing eco¬ 
nomic institutions that legislation to control the exercise of powei 
by workers was enacted. The result was the passage in 1349 of 
the Ordinance of Laborers^ as an emergency measme. In 1350, 
the Statutes of Laborers,^ confirming the earlier ordinance, was 
passed. Clearly, the act was passed to meet the needs and demands 
of the propertied classes. It was one of a long line of laws and 
court actions in England over several centuries that strove to solidify 
and mamtam the position and power of the owners of property. 

In denying to labor the right to exercise the new bargaining power, 
the legislation made it a criminal offense to demand or take wages 

labor legislation sees Frentice-Hall Labor Course 

“23 Edw iir, 1349 

“ 25 Edw III, Stat 1, 1350 
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higher than the maxima set by law—at first the pre-plague level and 
later a set schedule of wages. Details of labor contracts were 
closely regulated and the contracts were legally enforcible. Masters 
could be subject to either civil or criminal penalties for enticmg a 
worker away fiom some other master. 

Probably these laws were not well enforced. Generally speaking, 
an attempt to impose a new type of social control, and especially a 
contiol that is out of step with the trends of the time or the eco¬ 
nomic power of some paity, is likely to meet with objection and eva¬ 
sion. However, the effectiveness of the enforcement is not of great 
importance “in the perspective of centuries.” Certainly the Statutes 
of Laborers set a guidepost for a philosophy toward labor that lasted 
for centuiies." Thus the passage of the emergency which begot 
the Statutes did not bring an end to generally restrictive labor con¬ 
trols. It was ccntuiies before restrictive labor controls began to be 
dropped. 

Two centuries passed between the enactment of the Edwardian 
Statutes of Laboieis and the Elizabethan Statute of Appientices. 
These two hundied years were filled with the social and economic 
changes that giow fiom the breakdown of the feudal economy, in 
which agiicullute was the dominant foim of enterpiise, and the de¬ 
velopment of an economy centered in the towns, where handicrafts 
and trade were the more common form of economic effoit Under 
feudalism, the lack of fieedom of the majoiity gave landholders 
the contiol over laboi which they needed. With the breakdown of 
tins type of society and of the social organization developed under it, 
legislative and judicial controls similar to the Statutes of Laborers 
evolved, intended to maintain the interests of the owners of eco¬ 
nomic wealth Such control developed more and moie as skilled 
workers began to combine to piomote their economic interests. 
Generally, such concerted action by woikers has been looked upon 
by the piopeitied classes as undesirable at all stages of histoiy and 
has been opposed by whatever methods have proven effective and 
convenient. As legaids the sixteenth centuiy, two English labor 
historians believe that the dominant industrial policy was to find 
some regulatory authority that would perform the functions pre¬ 
viously lendeied by the craft guilds, and presumably prior to that 
institution by the social and economic stiatification that was basic 
to feudalism.” 

This philosophy flowered into the doctrine of meicantilism, which 

'Landis, J .uid Mano/T, M, Coses on Labor Law, p 8 Chicago. The Founda¬ 
tion Press, Inc , 1942 

“Webb, Sidney and Beatrice, The History of Trade Unionism, Revised edition, p 
48 London Longmans, Green and Co , 1920 
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was especially strong m England in the sixteenth and seventeenth 
centuries The basic drive of the mercantilist thinkers was to devise 
methods of establishing and maintaining a favorable balance of 
tiade. Therefore, government controls that would enable a nation 
to sell more than it purchased were desirable Among the controls 
needed to realize this goal were labor regulations to ensure a cheap 
labor supply. A low wage level, adequate for subsistence and little 
more, was thought necessary to allow the export of low-priced goods 
to foreign countries. 

In keeping with this philosophy, the Elizabethan Statute of Ap¬ 
prentices^ of 1562 provided a comprehensive labor code In part, it 
repeated earlier legislation and brought it up to date The Webbs 
believe that the regulations of the medieval guilds were leaned on 
heavily in drawing up the Statute.® The new law letained the prin¬ 
ciple that both men and women were obliged to work either in in¬ 
dustry or agriculture and that wages should be controlled. Wage 
rates were to be determined annually by justices m various localities 
in consultation with such other persons as they thought desirable. 
Taking or givmg excess wages was punishable by fines or imprison¬ 
ment, and a peison unwilling to work at the prescribed wage could 
be impnsoned until he changed his mind. In an attempt to con¬ 
trol the work of artisans, regulations regarding trade practices, 
materials used, and quality of products were included, as were 
specifications on the length of apprenticeship and the number of 
apprentices for each employer. In the opinion of one author, the 
Statute “was so broad and comprehensive that it established a system 
of national regulation of industry.” ® By present standards, at least, 
such stringent regulations were especially undesirable, and the ad¬ 
ministration of the act was equally objectionable As has been 
noted, local justices were to determine wage rates that were then 
enforcible by heavy penalties. In addition, justices, sheijflFs, and 
other officers were given power to settle disputes between masters 
and appientices and discharge appi entices from their apprentice¬ 
ship or punish them for misbehaving.” 

While m many ways the Statute of Apprentices was lestrictive 

i perhaps, a shghtly less antagonistic 

attitude toward labor than predommated previously.^® Its avowed 
purpose was to yield unto the hired person, both in the time of 
scarcity and the time of plenty, a convenient propoition of wages.” 


’5 ELz, Cap IV, 1562 
“ Webbs, op cit, pp. 48-49 
" Prentice-IIall Labor Course 
“Landis. J and Manoff, M„ op, cit 8 
“ Webbs, op cit, p 48 
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Certainly the provision for periodic examination of wage rates made 
possible more flexibility than existed previously, tiowever, there 
was still no recognition of any right of workers to engage in con¬ 
certed action. Employees at that time, and for several generations, 
were destined to remain subject to strict regulation, both by laws 
such as the Statute and, as we shall see, by the courts. 

The development of tire conspiracy doctrine 

It is to be expected that in an economy in which legislative enact¬ 
ments were so devoted to the philosophy of widespread government 
control the attitude of the courts also would be unfriendly toward 
labor The courts did much to develop principles, in good part 
centered around the doctrine of conspiracy, that seriously impeded 
the efforts of laborers to help themselves 

Without having, at first, the legislative basis for dealing with con¬ 
certed action by woikeis to accomplish some goal, the courts de¬ 
veloped a common law prohibition of combinations of workers. It 
is reported that prosecutions of workers for combination began as 
early as 1299.^^ Other such common law proceedings developed, 
and in 1360 piecemeal parliamentary action against combinations 
began, the fust such action being directed against the masons and 
carpenters. Prosecutions for combined action continued with 
gieater frequency. In 1424, another parliamentary attack on the 
combined action of masons was passed Finally, in 1548, a more 
general legislative attack on combined action by workers was made 
in the Bill of Conspiracies of Victuallers and Ciaftsmen,^'’’ This 
enactment applied to “artificers, handicraftsmen, and laborers,” 
a classification broad enough to cover all workers The act forbade 
workers to “conspire, covenant, promise, or make any oath” that 
would bind them as to the amount of work done, the wage rate, or 
working on products that others had begun Furthermore, if such 
conspiracy, covenant, or promise were made by “any society, 
brotherhood, or company of any craft,” the combined group was 
automatically dissolved. 

Thus, the doctrine of criminal conspiracy came in part from the 
hommon law and in part from statute law. On either basis it was 
aimed diiectly at the prevention of collective bargaining with its ob¬ 
jectionable power to demand and secure concessions from employers 
that could not be gamed by individuals After the doctrine was 
well-established by judicial rulings and by the Act of 1548, Parlia¬ 
ment was still prevailed upon to pass special enactments when a 
group of workmen became strong. Thus, in 1720, the master tailor.s 

Landis, J and ManoU, M , op cit , p. 5 

“2 and 3 Edw VI, Cap XV, 1548. 
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of London secured a special enactment to prevent their jouraeymen 
from organizing effectively for collective bargaining. This law 
liibited contracts, covenants, and die like to raise the wages of sub- 
lect workers or lessen hours of work. In addition, the work day was 
to be “from six in the morning until eight at night. Othei smilar 
instances occurred in other industries.^^ However, the next signifi¬ 
cant and broad legislation concerning conspiracies came in 1799 and 

1800. . . 

Before turning to the provisions of these laws? a brief exammation 
of the landmark couit case of Hex v. Journeymen Tailors of Cam- 
hrid^B^’' is m ordei. The journeymen tailors weie indicted for con¬ 
spiracy to raise theii wages. The case was heard by the^Kings 
Bench. In its decision, the court found them guilty because “a con¬ 
spiracy of any kind is illegal although the matter about which they 
conspired might have been lawful &r them, oi any of them to do, 
if they had not conspired to do it." Probably as a result of this 
luling by the King’s Bench, there were at later dates in the lower 
courts frequent prosecutions of striking woikmen, the judicial action 
being for combination and conspiracy. Any collective action of 
workers was likely to be subject to a charge of conspiracy. 

Nothing should be said to detract from the importance of the 
Combination Acts of 1799 and 1800. However, one fact is clear, 
they did not introduce any new or precedent-shattering principles. 
Basic changes in traditional court and parliamentary policy were to 
wait for an attempt to ease the already established doctiine of con¬ 
spiracy which had done yeoman service in preventing combined ac¬ 
tion of groups of woikmen. 

The Combination Acts 

The Combination Act of 1799 was introduced by William Pitt, 
who was distuibed by the growth of combmations of woikers de¬ 
spite the foiegoing legislation and court attitudes. The bill was 
lushed through both houses of Parliament in less than a month, 
which gave httle time for effective oiganization of opposition. 
The act made “illegal, null, and void” combmations of any soit to 
raise wages, change hours of work, decrease the quantity of woik 
done, or to induce others to jom in a dispute. It was criminal to 
attend a meeting to plan action to attain any of the prohibited ob¬ 
jectives, and peisons could be imprisoned if found guilty of such 
action. Funds could not be solicited nor could donations be made 

“ Webbs, op cit, pp 67-68. 

^“8 Mod 10, 1721 

^“39 Geo III, Cap LXXXI, 1789 

” Webbs, op at , pp 69-70 
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for these forbidden ends. Tiials under the act were to be conducted 
by a single justice of the peace. 

The bill, supposedly only to pi event unlawful combinations, 
spelled out many specific lestrictions on conceited action by work¬ 
men who came under the law. Although labor was not well-or¬ 
ganized, the worker groups protested. To them the bill was un¬ 
reasonably icstrictive. On the othei hand, employers were not 
satisfied with the regulation, consideiing it less than the action 
that should be taken by the government So, with both parties ob¬ 
jecting to the legislation, it is not suipiising that it was levised in 
the following year. 

The Combination Act of 1800^® retained the philosophy of the 
regulation of the preceding year, but, contrary to the wishes of em¬ 
ployers, it was not more restrictive than its predecessor; in fact it 
proved to be slightly more reasonable. The new law kept the anti- 
combmalion features of the previous law. However, two justices 
weie substituted for the one that had previously judged violations 
of the act. The anti-pickctmg provisions were softened somewhat 
and provision was made in some instances for the arbitration of ques¬ 
tions of wages, hours, and working conditions. Thus, although the 
revision of 1800 sei-ved to soften the previous legislation slightly, 
most actions of organized labor could be reached under the com¬ 
bination laws if so desired. 


The law as it was drawn forbade combinations of employcis as 
well as workers, However, for several reasons, it did not piovc 
equally hard on both parlies. As the law was administered, there 
were no reported cases of prosecution of a combination of em¬ 
ployers,^® not so with workmen, who were frequently punished for 
their combined action. In addition, even where employers were 
not combined into an association, the power of the individual em¬ 
ployer was likely to be greater tlian that of his journeymen acting 
as individuals Therefore, unless the workmen were peimitted 
to form some sort of union they weie not the economic match of 
their employers. 

For almost a quarter of a century the Combination Acts of 1799 
and 1800 were the official doctrine of the English government with 
regard to labor unions. This type of control was not consonant with 
the economic doctrine of laissez faire that had developed m tin; 
eighteenth century. Even so, freedom to organize was not gianted 
readily to labor. Economic “laws” in labor lelations were not so 
dependable as government leg^rtion, if the government action 


regulated the right groups. 


'MO Geo. Ill, Cap CVI, 1800. 
'“Webbs, op cit,p 73 
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Despite the contmumg attempt of the government to prohibit 
labor organization, union action continued The Webbs beheve 
that most combinations of workers were left untouched untd some 
employer was harmed enough by the union to take it upon mmself 
to call for an application of the Evon with this halting 

method of applying the combination law, unions were faced with a 
real handicap Although the law did not stop unions, it caused 
enough union leaders to be punished and enough restriction of the 
freedom of organization that the fiist quaiter of the nineteenth cen¬ 
tury saw an inci easing resentment against this restriction of eco¬ 
nomic action by worker groups 

The movement for the repeal of the Combination Acts was led by 
Fiancis Place and David Hume, the fomier a tailor and liberal- 
mmded employer and the latter a well-known plnlosopher and mem¬ 
ber of Parliament. Their carefully planned activities mside and 
outside of Pailiament, coupled with a general public reaction agamst 
the stringent contiols of labor organizations, culminated in the Act 
of 1824 Place and Hume seized the opportunity; hearmgs were 
held quietly with a picked group testifymg. The act was passed 
quietly and hurriedly;^^ it was pushed through so quickly that many 
persons were not aware of its enactment. 

In essence, the Combination Act of 1824 repealed all of the earlier 
combination laws Woikers combmmg to raise wages, shorten 
hours, control the quantity of work, or to induce otheis to quit work 
were not subject to indictment or prosecution for conspiracy. How¬ 
ever, violence or threats of violence wilfully and maliciously to 
keep pel sons from working for an employer still weie criminal ac¬ 
tions. Conspiracies to accomplish these ends still were indictable 
Here, m essence, was laissez faiie applied to labor relations 

As is tme in many cases, complete absence of government con¬ 
trols did not work so well as had been hoped. The removal of so 
many controls at one time brought an unfortunate and unexpected 
result. There was a wave of union activity and woik stoppages that 
aroused public opinion in opposition to the act. Consequently, in 
the following year Parliament acted to take away some of the liber¬ 
ties that they had so recently granted. This was done despite the 

^Ibtd, p 74 In. some cases, employers or groups of employers went boyoncl 
tacit acceptance of unions and entered Into agreements with organizations of their 
workers While not a common action for the period, recognition and bargaining with 
union groups was not unheard of in England in the first quarter of the nineteenth 
century 

Landis, J and Monoff, M op cit, p. 16 
“ 5 Geo IV, Cap XCV, 1824 
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attempts of Place and Hume, who fought a delaying action valiantly 
but not too effectively. The shipbuilding interests in paiticular 
were aioused and had the ear of some of the members of Parlia- 
ment.^'* While considerable opposition was offered by trade union¬ 
ists during the hearings, it was not enough to retain the Act of 1824 
unamended. However, it was sufficient to bring modification of 
the bill urged by the shipowners. 

The Combination Act of 1825 was, therefoi e, a compromise that 
retreated considerably from the laissez faire philosophy of the Act 
of 1824 but did not replace all the controls existing prior to 1824. 
The act repealed the 1824 enactment, thus once more making union 
action subject to indictment under the conspiracy doctrine of com¬ 
mon law. Workers were permitted to meet and consult about wages 
and hours, and agreements fixing wages and hours were allowed. 
Picketing that caused violence or threats and intimidation was crimi¬ 
nal; violence was not lawful under the foregoing act, but this one 
hedged it about moie closely; for aU practical purposes picketing 
was unlawful, notwithstanding some court decisions to the con¬ 
trary 

The Act of 1825 was softened somewhat in 1859 by an enact¬ 
ment directed specifically at amending and clarifying the Act of 
1825. It provided that a person was not to be deemed guilty of 
molestation oi obstruction under the previous act, nor liable for in¬ 
dictment for conspiracy merely because of being a member of a 
union or peaccalily trying to get others to quit work. This new 
law, however, was not controlling in all cases. In 1867,^^ it was 
held that, even if picketing were peaceful, it might have “a detci ring 
effect on the minds of ordinary peisons” and, theiefoie, be outside 
the law. While the doctrine of this case was not followed consist¬ 
ently, it seemed to point up the fact that the relation of unions to 
the law sometimes was unclear. 

Even though the common law of conspiracy was again applicable, 
it was not again used with the same effect. Since union meetings 
and trade agreements that dealt with matters of wages and hours 
were lawful, not all combined action was automatically a conspiracy. 
However, judges had considerable leeway to decide when threats 
and intimidation were involved. Union action to secure the dis¬ 
missal of a person deemed unfriendly to the union could still be held 
as illegal action that threatened oi intimidated.''^’* 

" Ibid, pp. 103-105 

““ 0 Geo, IV. Cup CXXIX, C 1825 

“*22 Vict, Cap. XXXIV, 1859. 

’"Regina v Druitt, 10 Cox CC 592, 1867 

’^Regina o Hewitt, 5 Cox C C. 162, 1851 For u summary and evaluation of the 
aet see. Landis, J , and ManoII, M , op (At, pp 108-112 
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Altliougli unions did not enjoy the freedom under the Act of 1825 
that they had expeiienced temporarily under the Act of 1824, the 
political, social, and economic clunate of the second and third quar¬ 
ters of the nmeteentli centmy was such as to allow a growth of 
unions and union activity. But at tunes it was growth under con¬ 
siderable difficulty. 


The restraint of trade doctrine 


One result of the weakening, by the Act of 1825, of the common 
law doctrme of conspiracy was the growth in importance of the 
doctrine of restraint of trade. Until 1824 conceited action had been 
indictable as a crimmal conspiracy at common law, so there was no 
need to prove lestiaint of trade m order to condemn the union ac¬ 
tion. But with the weakening of the conspiracy doctrine in 1824 
and 1825, judges began to find that combinations lesulted in a re¬ 
straint of hade and were, therefore, unlawful. 

In view of the continued restriction of union action through court 
decisions, the unions began to agitate for a modification of the ex¬ 
isting law As a result, a commission of inquiry was set up in 1867 
to study the need for revisions of the laws regulating workeis’ or¬ 
ganizations.^*' The report of the commission, while not an espe¬ 
cially strong and positive one, resulted in the enactment of the 
Trade Union Act of 1871.®*’ This act provided in pait that “the 
purposes of any trade-union shall not, by reason merely that they are 
m restraint of trade, be deemed to be unlawful, so as to render any 
member of such trade-union hable to criminal prosecution for con¬ 
spiracy or otheiwise,” or “so as to render void or voidable any agree¬ 
ment or trust, Other provisions of the act established a system of 
registry for unions and dealt with die responsibility of oflBcers. For 
our purposes, however, the act is of greatest importance because it 
removed the union from the effective application of the restraint of 
trade doctiine. But, although restraint of trade was no longer ap¬ 
plicable, there still was the possibility, somewhat restricted by the 
Act of 1825, of applying the common law doctime of criminal con- 

against the conspiracy doctrine the Act of 
Io75 should be examined. 


The Conspiracy and Protection of Property Act of 1875 s’- pro¬ 
vided in part that an agreement or combination by two or more 
persons to do or procure to be done any act in contemplation or 
furtherance of a trade dispute shall not be indictable as a con¬ 
spiracy if such act committed by one person would not be punish- 
able as a crime . Further it was stated that “an act done in pur- 

“ Landis, J , and ManofE, M., op cit, n 23 
34 and 33 Vict, Chap 31, 1871. 
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suance of an agreement or combination by two or more persons 
shall, if done in contemplation or furtherance of a trade dispute, not 
be actionable unless the act, if done without any such agreement or 
combination, would be actionable.” Violence and intimidation 
were still unlawful, as was “wilful and malicious” breach of contract 
that resulted in injuiy to persons or deprived localities of gas oi 
water. The act, relatively brief and to the pomt, clearly intended 
to free peaceful picketing from indictment as criminal conspiracy 
while, quite reasonably, refusing to sanction violence or intimida¬ 
tion or certain public injury. Despite the provisions of the law, the 
courts held on occasion for many years to come that it was criminal 
to picket peacefully to persuade others to quit work.^“ 

Damage suits against British unions 

The latter part of the nineteenth centuiy saw the rise of anothei 
means of controlling trade union activity. The Act of 1875 made 
no attempt to protect against civil action for damages, so suits foi 
damages weie brought in consideiable number.®® The practice of 
bringing suits for damages grew and developed in the closing years 
of the centuiy and reached its peak m two court decisions of 1901. 
These decisions weie rendered in the cases of Quinn v Leathern^ 
and Toff Vale Railway Co v. Amalgamaied Society of Railway Set o~ 
ants.^^ The case of Quinn v. Leathern arose out of an attempt of a 
butchers’ union in Belfast to foice an employer to hire union men in¬ 
stead of certain employees then working; the union also refused to 
admit to membership the persons working for the proprietor of the 
slaughter house. A boycott lesulted in a loss of one paiticular cus¬ 
tomer of Leathern and suit was brought for damages against the 
union leaders. 

Lord Macnaghten stated in his opinion, when the case came be¬ 
fore the House of Loids, that conspiracy to injure resulting m dam¬ 
age gave grounds for civil liabihty. As for the Conspiracy and 
Protection of Property Act of 1875, it was his view “that the pro¬ 
vision . . . which says that m certain cases an agreement or com¬ 
bination is not to be indictable as a conspiracy, has nothing to do 
with civil remedies ” ®'' The luling in this case showed that suits 


““Landis, J., and Miinofl, M , op, clt, p 25. 
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for damages might be brought on any conspiracy to injure, and by 
not too great a stretch of the imagination most work stoppages 
could be construed as an attempt to injure the person or organization 
against whom the stoppage was directed. 

The Taff Vale case arose out of a strike in 1900 m which violence 
had occurred. The company sued the union for damages against 
the advice of attorneys who based their advice on the fact that the 
union was not a corporate body. Despite this fact, the Law Lords 
held that a union was liable for damages done by its members dur¬ 
ing a strike.®’ Thus tire Quinn case made union members responsi¬ 
ble as individuals for union actions and the Taff Vale case made the 
union responsible as an entity. The trade unions again were faced 
with the tin eat of severe restriction from a relatively new source 
now sanctioned by the Law Lords. Agam came a demand for re¬ 
vision of the law. Trade unionists were very active in the general 
elections of 1906, electing or aiding in the election of many liberal 
candidates who sponsored changes m the existing law. 

As a result of this activity, the Trade Disputes Act of 1906 was 
passed. That act applied the same rules to civil conspiracies as had 
been applied to criminal conspiracy by the Act of 1875. This was 
done by addmg to the earlier act a provision that "an act done in 
pursuance of an agreement or combmation by two or more persons 
shall, if done in contemplation or furtherance of a trade dispute, 
not be actionable unless the act, if done without any such agree¬ 
ment or combmation, would be actionable ” In addition, the act 
removed restrictions from peaceful picketing. It should be kept in 
mind, however, that trade union acbons that are awarded legal 
protection are those done "in contemplation or furtherance” of the 
trade dispute 


By 1906, British trade union control had reached much the status 
that it was to retain up to World War 11, although other enactments 
were necessary to clear the way for unions to make political con¬ 
tributions and for the estabhslunent of an industrial court Ex- 
peiience with the general strike of 1926, however, did bring signifi¬ 
cant legislation, although it has not as yet served as a precedent for 
regulation in the United States. ^ 

A strike of coal miners in 1926 climaxed a period of unrest and 
d to a general strike. The general strike was called off after nine 
days, although the mmers stoppage contmued for some time. Even 
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though mdustiial peace was lestored relatively piomptly, the po¬ 
tentiality of such stoppages was disturbing. Consequently, the 
government acted to make them unlawful. 

It is not clear that such action was necessaiy, it will be lemem- 
beied that the Acts of 1875 and of 1906 had legalized only that 
action which was “m contemplation or fuitherance” of a trade dis¬ 
pute. Despite the doubtful legality of the action, the Tiade Dis¬ 
putes and Tiade Unions Act of 1927 was passed, modifying earlier 
laws regulating trade union actions As Paihament phrased it in 
the act. It was to be “constiucd as one with the Tiade Union Acts, 
1871 to 1917.” As to stoppages hencefoith to be illegal, the law 
staled that any strike oi lockout was illegal if it “(1) has any object 
other than or m addition to the fuitherance of a trade dispute within 
the trade or industiy in which the stiikeis are engaged; and (2) is 
. designed oi calculated to coerce the Government either di- 
lectly or by inflicting hardship upon the community.” As a trade 
dispute was defined, sympathetic stiikes weie, in effect, unlawful. 
Mass picketing also was illegal. Thus, a slight backward step was 
taken fiom the freedom extended unions after 1906 However, the 
statute of 1927 was not indefensible. It did not prevent unions 
from stiengthoning themselves and baigaining with employers. It 
did establish the pimciple that public mteiest was paramount 
While vaiious inteipictations could be made legaidmg when a stukc 
was not in fuitherance of a dispute or when it was intended to coerce 
the government, the stated principle was m keeping with the theoi y 
that government is to protect the interests of the majority of the 
people, 

One other Biitish precedent for American labor controls lemaius 
to be noted. This was the issuance of an injunction m a labor dis¬ 
pute. Such an order was issued in the case of Springhead Spinning 
Co. V Riletf.'^^ Theie were a few other recorded ca.ses of injunctions 
issued in laboi disputes, culminating in the Taff Vale case. PIow- 
ever, the precedent was never used extensively in Great Britain, and 
since the passage of the Trade Disputes Act of 1906 no such luhngs 
have been lecoided.'^^ In the United States, however, the history 
of the labor injunction is not so simple As will be seen later, court 
orders in labor disputes have been used extensively, their use has 
done much to shake the faith of many workers in the impailiality 
of the government. 

The foregoing sketch of British conliols over labor-management 

“ 17 and 18 Geo V, Chap 22. 1927 Repealed by the Trade Disputes and Trade 
Unions Act, 1946, 9 and 10 Geo VI, Chap 52, 1946 

" Law Reports 0 Equity, 551, 1868 

“ Report of the Commission on Industrial Relations in Great Britain, op. cit, p 59 
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relations shows that the United States has had precedent for almost 
every type of oontiol that it has seen fit to try However, it must 
be kept in mmd that it took more than British precedent to cause 
our government to follow a ceitain course. Social and economic 
conditions necessitating some particular type of action also were a 
prerequisite. 

Another inteiesting observation may be made. Willingness to 
apply a theory of lamez fake to labor did not come as quickly as the 
application of the doctiine to business In the nineteenth century, 
and even before, the tide of laissez fake was running strongly in 
England, especially with regard to government control of business. 
But in the first quarter of the nineteenth century, labor organizations 
were subject to the very strict Combination Acts of 1799 and 1800. 
And during the second and third quarters of the century they still 
were subjected to numerous court actions based on the doctrine of 
conspiracy. In fact, it was not until early m the twentieth century 
that unions were left relatively free of government controls. 

Legislation protecting against economic risks 

At the same time as the developments described above, England 
and other nations of northwestern Europe were settmg an example 
for the United States m another field, this was in the establishment 
of protective labor and social legislation. This precedent, it will be 
seen, the United States followed quite tardily, almost all legislation 
such as old age assistance, accident compensation, unemployment 
compensation, and otlier similar laws appeared first in Europe or in 
Australia. This fact, however, is not entirely attiibutable to a lack 
of social consciousness or sympathy in America, Industiial capi¬ 
talism developed m our country at a later date than in Europe, 
and even as it developed there weie more escapes or alternative op- 

the unemployed, and the dissatisfied, 
Wilde thcie was some reason for our lethargy,^^ there was no need 
for the ext) erne situations into which we let ourselves drift before 
taking legislative steps to coirect the situation. By the time we did 
face reality sufBciently to develop government programs offering 
some social protection, we had much English and European experi¬ 
ence from wliich to profit. Let us note some of these foreign ex¬ 
periments. ° 


^ character of *e nineteenth century Amer- 

chTJ^nf m Its political action, aspired either to the complete 

change of our economic and poLtioai system or to secuiiiKT o<art-ftin 14 . 
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With regard to the problem of unemployment, the need for some 
kind of standaidized program of public assistance for woikers un¬ 
able to find work was recognized in Euiope befoie the end of the 
nineteenth century. An unsuccessful attempt at public unemploy¬ 
ment insuiance on a city-wide basis was begun in Bexne (1893) and 
in St. Gall (1895), Switzeiland. The earliest successful attempt at 
a public progiam for unemployment relief came in the form of 
municipal or state subsidies to unions that had established a plan 
for paying unemployment insurance to their members. This plan, 
known as the Ghent Plan (from the Belgian city in which it oiigi- 
nated), was adopted in a number of cities and by some European 
nations piior to Woild Wai I, and some further extension of the 
plan followed the war Because all unions did not take advantage 
of the subsidies and not all workers were members of labor unions, 
the coverage piovided by this type of progiam was far fiom ade- 
quate.'‘'’ In addition, the plans sulTeied from the disadvantage that 
employers did not beai directly any of the cost of the payments 
made to woikers, consequently, there was not as much incentive to 
keep down unemployment as there might have been if employers 
were helping dnectly to defiay expenses incurred under the plan.^“ 

Adequate social piogiams for protection against unemployment 
demand a state-wide or nation-wide plan that coveis all workers in 
the industries subject to the law. Such a plan was tried first on a 
nation-wide basis in Great Britain undei the National Insuiance Act 
of 1911. In the original act workers in only seven industries were 
covered, but subsequent modifications in 1916, 1920, and 1936 
broadened the coveiagc to all important wage groups other than 
domestic woikeis and public employees. The cost of the program 
is borne jointly by employers, employees, and the government. The 
administration of benefits is tied-up with the employment exchange 
system, and payments aie contingent upon legistiation for work and 
inability to provide suitable work for the unemployed person. Reg¬ 
ulations as to the size of benefit and the duration of payments were 
established, but these aie not important to an undei standing of the 
general principles of the British progiam 

“ Commons, J and Andrews, J.. Principles of Labor Legislation, pp 293-294 New 
York Harper and Brolliers, 1930 

“The subsidy was. usually aboiU onc-halt of the paymonl made II could bo, bul 
rarely was, made to voluntary organivatums other than trade unions Coverags' of 
the plans was small reportedly, in 1935, sligluly ovei 4,000,000 workeis in 11 lOuro- 
pean countries See- Millis, H. A. and Montgomery, R, E , Lahoi's Risks and Social 
Insurance, p. 123 (Volume II of the ihree-voluine series entitled Economics of Labor, 
hereinafter cited as Millis and Montgomery, Volume II). New York: MeGr.iw-IIdl 
Book Co , Inc , 1938 

For an analysis of the evolution of unemployment compensation programs from 
the origins up to 1930 see- Armstrong, Barbaro, Insuring the Essentials, pp 485-531 
New York The Macmillan Co , 1932 
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The compulsory plan oiiginated by the British was copied by a 
number of nations m Europe and other parts of the world. Prior 
to the second Woild War, eleven countrieshad adopted some type 
of compulsory plan. The plans varied widely from that of Britam 
in coverage, rules of eligibility, methods of flnancmg, and other pro¬ 
visions. The idea of compulsory coverage of all persons in certain 
categories and of at least joint financing by employers and workers, 
and frequently the state, was mcluded in all, however. Not only 
did the British plan leave its maik on the programs of many other 
European nations, but when the states of this nation began to estab¬ 
lish unemployment msurance plans, as a result of the terms of the 
fedeial Social Security Act, the compulsory plans of Europe offered 
valuable expenence on which to draw. But it took approximately 
a quarter of a century for the United States to step onto the path 
blazed by Britain in 1911. 


Modem industry with its mechanized processes creates many con¬ 
ditions out of which accidents may occur. Until late in the nine¬ 
teenth century a person injured on the job was out of luck unless 
Ins employer saw fit to compensate him for the accident. Certainly 
in many mstances such was not tlie case. In the latter part of the 
nineteenth century, a pliilosophy began to develop that the state 
should extend aid to those injured on the job and that the employer 
should be expected to bear part or all of the expense of such pro- 
; ;grams The cost of injuied manpower should be a part of the cost 
of production, just as should a broken machine. 

In the enactment of workmen s compensation laws Germany led 
the way. After two unsuccessful legislative attempts at provision 
of compulsory insuiance agamst accidents, such a law was passed 
in 1884.'^® The first law applied only to manufacturing and mining 
and was at first lather restiictively applied only to mdustnal acci¬ 
dents Giadually the law was extended to cover more types of in¬ 
jury and more occupations. The cost of the msurance was placed 
on the employer.« Benefits included medical benefits, cash bene¬ 
fits usually equaling two-thirds of the wages lost because of the 
disability, and death benefits in case of fatal mjury. 

Probably the customs of England with regard to the compensation 
of injured workmen left a more indelible mark on the practices fol- 
owed at a later date in the United States In Great Britain, piior 
to the enactment of a compensation law, it was veiy difficult for an 
injured workman to force an employer, through legal action, to 


"Austria, Bulgaria, Germany, Northern Ireland, Irish Free State Italy Poland 
Queensland (Australia), Switzerland, Canada, and Yugoslavia ’ 

Commons, J and Andrews, J , on at,p 233 
Aimstrong, B , op. ctt , pp 226-227, 



BRITISH AND EUROPEAN INFLUENCE 


61 


make any payment for mjury no matter how severe. If the counsel 
for employers could prove that (1) the worker knew of and assumed 
the risk of the job, or (2) that the employee’s negligence contributed 
to causing the accident, or (3) that a fellow worker caused the acci¬ 
dent, the court would not rrphold a claim for damages. These same 
“common-law defenses” against suits for damages were used fre¬ 
quently m the United States. 

The British compensation law was enacted in 1897 and, as in the 
case of the German law, was gradually broadened in coverage In 
an amendatory aet of 1906, the British provided compensation for 
a list of SIX occupational diseases, bemg the first nation to make 
special reference to this problem One inteicstmg fact about the 
British law is the failure to provide medical benefits under the com¬ 
pensation laws, however, since 1911 the compulsory health insur¬ 
ance program has served as a substitute for such a provision in the 
act 

Meanwhile, other European nations had been following the Ger¬ 
man example. In the 1890’s, Norway, Finland, France, and Den¬ 
mark as well as Great Britain enacted compensation laws. In the 
first decade of the twentieth centuiy, eight more European nations 
and some of the Ganadian provinces and Australian states began 
similar programs. Prior to the first World V/ai, a few of the states 
of our own nation had enacted such protection. It will be seen, 
however, that the Supreme Court did not consider such laws con¬ 
stitutional until 1917 when they were held a valid exercise of 
police power. 

Dependent old age is another problem that has been emphasized 
by the development of an industrialized economy. Workers in 
handicraft or agricultural prrisuits can slow the tempo of their work 
as they grow old, but even at a slower pace they are not useless. 
But if the speed of a worker must be such as to keep up witlr others 
around hrm or with a production line or machine, such tapering off 
is impossible. This situation shows itself especially when older 
workers find themselves out of jobs for some reason and begin to 
look for employment. Another complicating factor arises out of 
the relatively low incomes of much of the population in every coun¬ 
try, with the consequent inability of workers to save enough, even 
if they act as rational “economic men,” to take care of periods of no 
income Income can be provided for such people liy relatives or 
friends, charity, public or private pension plans, or by old age or 
retirement insurance. Adequate provision foi all or even a ma- 


“ Ihid , p 246 
“ See below, Ch VIII. 
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jority of those who need help in dependent old age demands some 
sort of government program.®* 

The first country to adopt a system of state pensions for its needy 
old was Denmark, which embarked on such a plan in 1891 Simi¬ 
lar-type plans were adopted in other countries of noithwestein 
Europe, in Australia, and elsewhere prior to World War I. In gen¬ 
eral, the plans provided aid only to those needy who owned little or 
no property and whose incomes were below certain set levels. As 
will be seen later, this type of aid to the aged was begun in various 
states of this country long before old age and survivois’ msurance 
ever was seriously proposed. 

Meanwhile, Germany had enacted a different type of measure 
dealing with dependent old age; this was a law providing a com¬ 
pulsory system of old age assistance. The first law was enacted in 
1889 and was broadened and liberahzed m 1899 and 1911.®^ This 
plan required the cost of the insurance to be borne jointly by em¬ 
ployers and workers. Although a system of compulsory insm'ance 
seems a more desirable method of dealing with dependent old age 
than is a non-contributory pension plan, the latter developed more 
prior to the first World War. After the war, however, the compul¬ 
sory insmance plans became more popular. By 1925, almost all 
European states and some others elsewheie had old age protection 
plans; four-fifths of the plans were of the compulsoiy insurance 
type It may be of interest to note that in that year Great Biitain, 
where a pension plan had been enacted in 1911, shifted to a com¬ 
pulsory insurance program. It seems probable that the British 
choice of a pension system up to 1925 may have had influence on 
attempts in the United States to meet the same problem About 
one-half of the states in the union had old age pension plans piior to 
the time that steps were taken to establish an old age retirement 
insurance system. Subsequent discussion®® will show that many of 
the state pension plans were extremely inadequate and that the 


“ In this and following chapters the tenn "pension” is used to indicate payments 
made, usually by government altliough they might be from private concerns, to in- 
digent persons on the basis of demonstrated need, but without regard to previous 
earnings ox other accompllsbmenb "Old age msurance” refers to payments made 
after retirement on the basis of previous contributions ratlior than need Deduc¬ 
tions, usually from both vs'orhers and employers, are paid into an insurance account 
The retired person has a right to regular payments, the amount varying witli previous 
earnings or payments, because of the fact that payments have been made to lus or 
her account 

Commons, J and Andrews, J , op, ctt, p 276 

«^mstiong B , op clt p 400 ff. See also Milhs, H A and Montgomery, R E 
op. clt, Vol 11, p 072 ff t, j> > 

“ Armstrong, B , op cit,n 413 
“ See below, Ch XIX 
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general protection under the old age and survivors’ insurance sec¬ 
tions o£ the Social Security Act did not come until 1935. 

A similar stoiy can be told concerning sickness insuiance, a type 
of social insurance which has not yet been developed by our federal 
government, the first experiments with which were made by the 
states only in the 1940’s. In 1883, Germany enacted the fiist com¬ 
pulsory sickness insurance law foi workeis in a restricted number of 
listed hazaidous industries For the workers covered in these in¬ 
dustries, the cost of the insurance was placed on employer and 
woikei. Before the first World War, Austria, Hungary, Nomay, 
Serbia, Russia, Rumania, Luxemburg, and Great Britain had estab¬ 
lished compulsoi’y health insurance for various groups of their work¬ 
ers. In addition Sweden, Denmark, France, Belgium, Switzerland, 
and one Australian state had set up subsidy plans to aid voluntary 
health associations or in some cases smaller governmental units in 
extending sickness protection. 

Minimum-wage controls 

In still another field, government regulation of a knotty economic 
problem has developed slov/ly in this country, namely; the estab¬ 
lishment of minimum wages for low income groups. The pioneer 
legislation in this field came from the Australian province of Vic¬ 
toria in 1896, when a law was passed lequuing the setting of mini¬ 
mum wages in six industries by wage boards provided for under the 
act. Other states of Australia followed shortly. In Great Britain, 
a similar provision for determmation of minima by special trade 
boards in four industries was enacted in 1919 Other mdustiies 
were covered later. Minimum-wage laws did not spread tlirough 
Europe as extensively as some other types of social legislation, but 
controls over wages in certain low-paying industries were enacted 
in Fiance, Nomay, Austria, Germany, Czechoslovakia, and other 
countries While these laws were not a complete answer to the 
problem of low wages, they were experiments that had to be made 
as it became clear that a laissez faire philosophy of government re¬ 
sulted m the payment of wages inadequate (from the viewpoint of 
the provisions of a reasonable standarci of living) for many persons. 
Although slates in the United States began to develop minimum- 
wage laws Joi women and children eaily in the twentieth ccniiuy, 
It was not until 1937 that the Supreme Court held such laws con¬ 
stitutional. Minimum-wage laws for men were slightly more tardy 
in their appearance in the United States. 


'’’’Armstrong, B, op cit, pp 17-lYO, scattered data See also. Commons. J and 
Andrews, J , op, cit, pp. 48-54. 
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Use of English precedents in the United States 

This review of the development of the common and statute law 
of laboi relations in England and other countries emphasizes that 
the United States has been a follower ratlier than a leadei. The 
reason for the conseivatism of die legislators and the courts is 
looted in a numbei of factors. The combination of these factois 
has created in legislatois, the judiciary, and the general pubhc as 
strong a spirit of individualism as existed in any pait of the civilized 
world. 

Probably the greatest reason for tins philosophy was that the 
Americans of the nineteenth century had the heartland of a great 
and wealthy continent to exploit. At fiist the task was that of ex- 
ploitmg the natural resources of the land. Then, as this exploitation 
proceeded with breathtaking rapidity and waste, there was great 
economic oppoitunity to exploit m establishing tire mdustiy, tlie 
transportation netwoik, and the trading centers of the land. These 
great economic opportunities meant a relative shortage of workers 
with lesultant high wages In addition to this relatively advan¬ 
tageous position of Ameiican labor, the existence of fiee or cheap 
land served as an escape valve for some of those who became dis¬ 
contented, And the frequent examples, usually well publicized, 
of an individual using from poverty to great wealth added their 
weight to fashioning a plidosophy that the government that kept 
hands off economic enterprise was the one that was best. 

In the latter part of the nmeteenth and in the twentieth centuries, 
conditions began to change. The physical frontier disappeared' 
the most rapid exploitation came to an end, and, with the tendency 
of previously established economic empires to continue, the rags-to- 
nches movement became less frequent But the dominant individu¬ 
alistic philosophy did not change so rapidly as the economic condi¬ 
tions. And where there has been a tendency for that philosophy to 
change, strong and concerted efforts have been made to perpetuate 


Groups that have been and are especially active m the attempt to 
perpetuate the doctrme of individualism are business organizations 
he press, most agncultimal organizations, and m many instances the 
schools and the churches. Generally, although not always the 
groups most sfaongly representing this point of view aie thoL’ pos¬ 
sessing or connected with considerable wealth. As a result ^Ihe 
prevalent, although fai from unanimous, attitude of the American 
people IS one that resents government control of economic enterpiise 

left f to gerS 

left alone Pubhc opmion has been molded effectively, although 
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perhaps without strict leahsm in terms of twentieth centuiy condi¬ 
tions. 

In view of such a philosophy it is easier to understand the alacrity 
and effectiveness with which we followed some of the precedents 
reviewed in this chapter and followed others reluctantly or not at 
all. With strong individualism prevalent it is small wonder that 
the courts seized upon the doctrmes of conspiracy and restraint of 
trade, especially upon the judicial tool of the injunction in labor 
disputes Subsequent chapters will show the effectiveness with 
which some of these precedents were used And also it is easy to 
understand how such a plulosophy would delay, even moic than the 
tardy industrial development would explain, the adoption of social 
legislation that extends a helping governmental hand to less fortu¬ 
nate individuals. The theory of the individualist is that those who 
do not get along have only themselves to blame and not the eco¬ 
nomic oi political structure in which they live. If this be tme, then 
a government policy of hands off is defensible. 

In summary, Europe, and especially England, gave the United 
States examples of stiict control and persecution of woileers, and 
latei of a more liberal attitude and of an acceptance by government 
of responsibility to aid those members of society who suffer eco¬ 
nomic misfortune. Of the wide variety of precedents, some were 
followed quickly and enlaiged and extended, others were not. The 
economic philosophy of the time and the severity oi lack of eco¬ 
nomic maladjustments furnish the key to our utilization or ignoring 
of the examples set for us 


Questions 

1 Why have English judicial precedents had so much influence on de¬ 
cisions of courts in the United States? 

2 With regard to labor-management relations, have there been periods 
in American economic history comparable to that which led to the Stat¬ 
utes of Laborers in England? Explain 

3. Why did the English not utilize the labor injunction so extensively as 
did the courts of the United States? 

4. Why did social insurance legislation, such as unemployment com¬ 
pensation laws, develop so slowly m this nation as compared with the 
nations ol Europe? 

5. Did the English practice the doctrine of laissez faire in their govern¬ 
mental policies regarding labor-management relations as extensively and 
as eaily as they did in business controls? 

6. Compaie oi contrast the Combination Acts of 1824 and 1825 with 
regard to the philosophy underlying the legislation and the provisions 
of the two laws. 
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SOURCES OF AND LIMITATIONS 
ON GOVERNMENT LABOR CONTROLS 

Nature of government controls 

It has been pointed out earlier that Great Britain gave the gov¬ 
ernment of this nation precedents for many types of labor controls 
and social legislation. Oui government is based, however, upon a 
written Constitution m which there are certain basic powers and 
limitations estabhshed that, despite its ambiguity and variety of 
possible interpretations, affect the manner in which those precedents 
can be followed. However, judges who must, in the final analysis, 
determine whether legislation and controls are consonant with the 
Constitution render widely vaiying opinions from time to time and 
in one situation and another. It is necessary to examine pertinent 
sections of the Constitution in Older better to understand the man¬ 
ner m which state and federal governments exert then controls over 
or guidance of labor. 

Although tlie United States is one nation, the laws and legulations 
to which its citizens are subject come from a number of govern¬ 
mental sources, the federal government, the state governments oi 
theii subdivisions, and, within these jurisdictions, fiom law-making 
bodies, administrations, and the courts If the legislation is federal, 
it must be in keeping with a power confened by the Constitution, 
reasonably necessary for the execution of one of the delegated 
powers, and not a violation of the restrictions on the power of Con¬ 
gress that aie included m the Constitution, Requirements for state 
contiols aie slightly different. They must be reasonable, related to 
the public welfare, not in conflict with a field expressly reserved foi 
federal control, not an exercise of power denied to the states by the 
fedeial Constitution, nor m violation of the state constitution.^ 
These requirements of fedeial and state law may be used in drawmg 
a rather mdistmct line between proper areas of contiol for state and 
federal governments. 

Pei haps it is well before tuinmg to specific clauses of the Consti- 
tution to exam ine briefly ceitain commonly held misconceptions. 


ac 
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Frequently, when economic regulations are discussed, the argument 
IS voiced that the people have ceitain inalienable rights that cannot 
be taken fiom them By this it is meant that persons have a just 
claim, by reason o£ legal pimciples and the social and economic 
customs o£ oui society, to ceitain piivileges. Some of the “lights” 
commonly thought of when the teim is used aie life and liberty and 
freedom of speech, press, and so forth. Many other freedoms are 
commonly brought to mind when we speak of rights Although 
there are many instances nr which individual liberties have not been 
adequately protected in this natron, it is certainly true that the 
United Slates is commilted to a high degree of protection of the 
freedom of the individual to believe and act as he sees fit. But 
where individual actions may be such as to be detrimental to public 
welfare, soeiety has a right and duty to cireuinsciibe or take away 
individual freedom of action. In other words, inalienable rights 
can lose their inalienable status. 

This teiminology, taken fiom the Declaration of Independence, 
does not appear in so many words in the Constitution, although a 
cursory examination ol the fifth and fourteenth amendments would 
seem to validate the opinion. It is important to realize, however, 
before examining the Constitution that it does not seek to establish 
any rights that cannot be taken away Either the state or federal 
government may deprive a person of any right, even life itself. Un- 
dei our form of government, ceitain rights, such as life, libeity, 
property, free speech, free press, freedom of assembly, and so foidh 
are highly protected but they are not inalienable. In order to de¬ 
prive a person of one ol these highly protected rights the govern¬ 
ment must observe due process of law.^ Essentially, the observance 
of due process of law requires that good, reasonable, accepted legal 
practice be used in the proceedings by which some protected right 
or privilege is taken away and that the action taken not be arbitral y 
Thus, persons are protected from arbitrary denial of certain rights, 
and no more. 

A second misconception is that tire federal government is able 
to regulate at will in order to “promote the general welfaie.” 
This is not the case. The federal government is one of delegated 
powers, it may exercise only those powers specifically given to it or 
implied in the Constitution. Governmental powers that aie not ex- 
picssly delegated to the federal govcinment nor denied to the states 
are reserved to the states and are to be exercised by them. There¬ 
fore, the powers of the states—the residual powers not the preroga¬ 
tive of the Congress—are much more vague and indefinite than 

“ See Commons’ and Andrews’ discussion of ihis point Principles of Labor Legis¬ 
lation^ pp. 506-509 
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those of Congress As will he shown, the states aie assumed to 
have the police powei to regulate foi the general welfare In view 
of the fact that the term “general welfare” is incapable of exact defi¬ 
nition and that its meaning may vary from time to time, it will be 
seen that the power of the states is highly elastic, depending in laige 
part on the social and economic philosophy of the legislature and the 
judiciary, 

Pmally, it should be noted that the United States Supreme Court 
has the final word on whether the states oi federal government act 
withm the spheres that the Constitution indicates are properly 
theirs. After this decision is made in test cases, the Court stiU must 
determine whether the regulation observes due process of law, that 
is: whether the action is reasonable and not arbitrary and, m some 
disputed cases, whether the law applies to certain persons or prob¬ 
lems or does not. 


Sources of federal control: tax power 

There are two broad bases on which federal lawmakers can enact 
labor legislation. These bases aie the power to tax and the power 
to legulate mterstate or foreign commerce. As to the power to tax. 
Congress is given the authority “To lay and collect taxes, duties, im¬ 
posts, and excises, to pay the debts and provide for the common de¬ 
fense and general welfare of the United States, but all duties, im¬ 
posts and excises shall be uniform throughout the United States.” ^ 
However, it is provided also that “No capitation, or other direct, Tax 
shall be laid, unless in Proportion to the Census . ^ 

There is nothmg m this grant of power that requires that taxes be 
levied solely to raise revenue. Congress may, if it sees fit, levy 
taxes whose primary purpose is to accomplish some social or eco¬ 
nomic control rather than to raise revenue. But the question may 
arise as to the extent that a tax must be a revenue-raising measure 
before it can stand on the statute books. It is cleai that an un¬ 
limited power to tax in any manner would give extensive control of 
the economy. In some cases, the Supreme Court has been mclhied 
to Ignore this fact, whereas in others it has chosen to look behind 
the tax provisions in order to determine whether they were to raise 
money or to accomphsh some control. 

While it IS not clear that Congress has the power to phrase its tax 
programs m such a way as to necessitate, or at least strongly en- 
desiied reforms for the general welfare, it is clear 
that Congress m ay elect to spend the proceeds of taxation, oi bor- 


“ Constitution of the United States, Article I, Sec 8 

‘ Constitution, Arhcle I, Sec. 9. However, die sixteenth, or “income tax ” amend¬ 
ment allowed taxes on incomes “without regard to any census ” 
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rowing, to “provide for the common defense and general welfare.” 
Thus it will be seen that there is in the expenditure of funds a 
method by which Congress has been able to induce the states to 
enact desired legislation It will be seen later that, although some 
states previously had enacted such laws, the universal application 
of old age pension laws came only after the federal government of¬ 
fered to eveiy state enacting an adequate law a subsidy to meet part 
of the cost. Other types of social assistance have been encouraged 
in the same way This indirect method of control is not so desira¬ 
ble, perhaps, as one m which control or assistance is applied directly, 
but because federal giants aie contingent on programs that are ac¬ 
ceptable to designated federal agencies, a considerable degree of 
guidance over the program can be exercised. This ability, coupled 
with a willingness on the part of the Supreme Court of recent years 
to allow taxes that clearly were levied with certain social controls as 
a goal, has made the taxation and spending power of the federal 
government an important one. In terms of labor legislation, how¬ 
ever, it is less significant than the interstate commerce clause. 

Sources of federal power: the commerce power 

The power of Congiess “to regulate commerce with foreign na¬ 
tions, and among the several states . . ® has proven a very elastic 

one. This is due to the fact that there is no clear and undisputed 
statement of that which may be controlled under the power to regu¬ 
late interstate commerce The powei to regulate has been con¬ 
strued to include keeping open the channels and prohibiting or 
minimizing interruptions of commerce. With this broadened con¬ 
cept of the power, what may the Congress control? Clearly, the 
transportation of goods across state boundaries is included. But 
much can happen before goods move m interstate commerce, or 
after the movement has ceased, that will affect commerce, such as a 
work stoppage in a manufacturing plant. Factors with no direct 
relationship to the transportation of goods may have an effect, such 
as the shoitage of puichasmg power arising out of a depression or an 
inflationary price spnal. Since there is general knowledge of such 
relationship.s, they need not be labored further. Granting the re¬ 
lationship, how far beyond the actual movement of goods may Con¬ 
gress go in its regulation of commerce? 

There is another way of looking at interstate commerce that fur¬ 
ther complicates the problem. In one sense, the extraction of raw 
materials is an intrastate function, their transportation (if beyond 
state boundaries) to processing plants an interstate one, the manu- 


“ Constitution, Article I, Sec 8 
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facturing process again intrastate, the transportation of the manu¬ 
factured goods to distributors an interstate one, and so on. How¬ 
ever, it may be said that duiing the entiie peiiod from the time the 
raw material is extracted until the purchase of the good by a dis¬ 
tributor 01 consumer the good, in one stage or another of comple¬ 
tion, is m the stream of commerce The times when a good is being 
processed, in a factory or elsewheie, are merely pauses in the stream 
while the good passes through a throat or bottleneck and changes 
form m some degree, but it is still subject to controls under the in¬ 
terstate commerce power. 

Nothing in the Constitution indicates how far the commerce 
power can be expanded. The basic question, in this respect, hinges 
on whether there is a reasonable connection between the movement 
of goods and the regulation that is proposed If there is, in the 
opinion of the judiciary, a reasonable relationship between the free 
movement of goods across state boundaiies and the federal control 
under consideration, then federal contiol is wan anted. In the final 
analysis, the opinion of the judges detennines whether or not the 
relationship is sufficiently clear to justify the regulation 

Actions of Congress and the couits under the commerce clause 
have varied widely. Extremely strict conbols of the activity of 
unions have been based on the interstate commerce power as have 
very liberal grants of freedom of action For example, under the 
Sherman Anti-Trust Act of 1890,® combinations or conspiracies in re¬ 
straint of trade were unlawful This law was applied effectively to 
unions. Many injunctions were issued under it forbidding common 
union actions; in one case mdividual union members were held 
pecuniarily responsible for damages growing out of a boycott,'^ and 
m another the president of the American Federation of Labor nar¬ 
rowly missed serving a jad sentence ® Although harmful effects on 
commerce were incidental effects of the struggle of a union to im¬ 
prove its bargaining position, the resultant controls were as strict as 
if the interference had been intentional Even aftei organized la- 
bor had succeeded in getting modifications, via the Clayton Act of 
^ Wordmg of the anti-trUst laws, there were sweeping in¬ 
junctions against labor and other restrictive controls issued on the 
basis of prohibiting an mterference with interstate commerce. 

While this free translation of the commerce power prevailed 
Congmss attempted to control child labor by the commerce power! 
In this attempt at control ® Congress piohibited, for thirty days after 
production, the shipment in interstate commerce of goods that had 


“26 Stat 209 

’’Loewe v Lawlor, 208 U S 274 (1908) 

“ Gompers v Bucks Stove and Range Co, 221 U S 418 (191 n 
° See below, Ch XIII for a fuller discussion 
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been woiked on by child laboi. Since there had been many in¬ 
stances prior to this time in which the courts had held that union 
action not diiectly in the stream of commerce was subject to control 
under the commerce power, it seemed that such controls would be 
held valid. But strangely, in this case the Supreme Court could not 
see a reasonable connection. Therefore the law was nullified.^'' 
For loughly fifteen years after this decision the courts continued to 
hold in numerous cases that union actions against an employer were 
a violation ol the anti-trust laws in that the action interfered with 
interstate commerce. Yet during the same period the court would 
not approve, under the commerce power, legulations of employer- 
labor practices that related equally to interstate commerce 

Smee 1930, and especially since 1935, the courts and Congress 
have expanded the applicability of the commerce clause. Federal 
laws have been enacted setting minimum wage rates and a maxi¬ 
mum basic work week, prohibiting clrild labor, and guaranteeing 
the right of workers to belong to a union. These laws have been 
reviewed by the Court m test cases and found within the powers of 
Congress.This shift in court attitude is somewhat perplexing to 
those who wish an interpretation consistent with piecedent It 
does, however, serve to emphasize the fact that that which is legal 
depends on the makeup of the judiciary and the social and political 
tempo as well as the provisions of a law or the Constitution Almost 
any statement is capalrlc of varied mteipictation by dilleient per¬ 
sons, and IS' likely to be interpreted differently from tune to timc.^“ 

Restrictions on congressional power 

Theie aie ceitain icstiictions on the Congress as well as ceitain 
poweis that it is granted One of the former specifies that “Con¬ 
gress shall make no law . . . abridging the freedom of speech or 
the press; or the right of the people peaceably to assemble, and to 
petition the Goveniment for a redress of grievances.” Obviously, 
this provision cannot be adhered to strictly, freedom of speech or 
press does not extend so far as to pennit slanderous attacks on an- 


Hammer u Dap,r.nhml, Z4n V S 251 (1918) See Ch XIII 
“This irmst not Iiu taken to mean that all industiy is subject to federal legulation on 
these sulijects Administrators liave diawn a .somewhat vague and shifting lino de- 
marhing that wlneh is subject to Icdcial regulation under tire connneice powei and 
that which is not The anpheation of these laws will he noted m Chs. XIV and XVII, 
below 

“Although the (■stent of tlic inllueneo is not cajiablc ol mcasiueincnt, the eeo- 
nomie conditions, mdustiial stiuctuie, geneial conditions of labor lelations, and the 
like influence the fle\ibihty ol mteipictation of iho Constitution by the courts 
Judges, like other persons, find it difficult to divoicc themselves fiom social and eco¬ 
nomic conditions and customs and their attitudes invariably must be coloied by these 
factois outside their legislative and judicial world 
“Amendments to the Constitution, Article I 
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other person, and the point of time at which an assemblage stops 
being peaceable is not clear This is not to say that the first amend¬ 
ment is meaningless, the people of the United States have a high 
degree of personal freedom, but the guarantee is still far from ab¬ 
solute. 

The fifth amendment is one that is more likely to figure as a re¬ 
striction on economic controls. That amendment, referring to the 
powers of Congress, provides that “no person shall ... be deprived 
of life, liberty, or property, without due process of law; . . . .” A 
number of woids ui this passage are not clear as to their meaning, 
and consequently there is much variation in interpretation. “Lib¬ 
erty” and “property” are terms whose meanings give use to many 
disputes. So long as propeity meant only physical goods, the ques¬ 
tion of when property had been taken or damaged was not diflBcult. 
But for more than half a century the Supreme Court has held that 
intangible rights, such as the right to do busmess or the expectation 
of profits, are also property. With this concept of property, a law 
setting a mmimum wage to be paid by employers might be held to 
damage or restrict the property right to do business 

The due process clause need not be expanded at this point It 
will suflice here to note that the clause injects even more unceitainty 
into the fifth amendment. Even when a person is deprived of lib¬ 
erty or propeity, he stiU cannot legally claim a constitutional vio¬ 
lation unless the deprivation was accomplished without due process 
of law. If the courts decide that the deprivation was not aibitrary 
and that it was done with reasonable regard for accepted legal prac¬ 
tices and methods, constitutionally guaranteed rights have not been 
violated. 

Such are the constitutional bases of and fimits on federal labor 
legislation. While, as lias been noted, these clauses are relatively 
elastic, some relationsliip must be found between a problem subject 
to federal control and one of the delegated powers For "The pow- 
ers not delegated to the United States by the Constitution, nor pro¬ 
hibited by it to the States, are reserved to the States respectively, or 
to the people.” 


Federal administrative controls 

As has previously been noted, executive action is frequently used 
to accomphsh labor controls. A study of the use of executive power 


“The development of the concept that "property” included mtaneible rights and 
oFthe f ® ^ relatively early statement of that concept by a maionty 

reh/anng Tel Express Co o Ohio, 165 U S 194 (1897^ 

“Amendments to the Constitution, Article X 
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in solving labor disputes shows that the rapid growth m the exercise 
of such power has come in peiiods of ciisis—of war or severe depies- 
sion. This probably is due to the fact that it is the governmental 
power “which is most spontaneously responsive to emcigency con¬ 
ditions.” Once situations occur with sufRcient fiequency to be 
anticipated and accuiately piedicted, they can be handled by lule 
lather than emeigency action of the executive. 

The poition of the Constitution that deals with the President, his 
selection, and powers is veiy loosely diawn It opens with the 
statement that “The executive Power shall lie vested in a Piesidcnt 
of the United States of Ameiica.” A number of powcis oi- duties 
are conferred on him: to act as commander in chief of the aimed 
forces, to make treaties (with the advice and consent of the Senate), 
to grant pardons, to lecommend to Congiess mcasuies he deems ex¬ 
pedient, and otheis. In addition, “he shall take Care that the Laws 
be faithfully executed.” Even with these statements of power and 
responsibility, theic is no specific indication of what poweis the 
President may exercise, especially m the field of economic control 
Whether or not the opening statement of Article II that the execu¬ 
tive power is vested m the President was meant as a giant of blanket 
authority, the histoiy of the presidency has been one of expanding 
poweis, especially in the area of economic control. 

One fuitlicr power of the President should be noted, a duly which 
arises indirectly out of his position as commandei m chief. The 
Constitution provides that “The United States shall guarantee to 
every State ... a Republican Form of Govcinment and shall pro¬ 
tect ... on Application of the Legislature, or of the Executive 
(when the Lcgislatuie cannot be convened) against domestic vio¬ 
lence.” Under this clause, tioops may be oidcied into an area 
at the time of a sevcic disturbance, such as a bitter labor dispute. 
In the latter part of the nineteenth century, this step was taken fre¬ 
quently, and, in some cases, before the tioops had been icqucstcd 
as specified above.An extreme instance of such action was when 
President Cleveland sent tioops into Chicago at the time of the 
Pullman Strike of 1894 despite piotests of the Govornoi of Illinois 
that the troops weie not wanted. Although this power has not been 
utilized against unions in many years, the lesponsiliiliLy of piotcct- 
ing against domestic violence is as vague as ever. Probably the 
greater dcgice of organization of labor at the piescnt might cause a 


Corwin, E. S., The Prasldant. Office and Potocn, p, J. New Ywlc New Ycuk Uni¬ 
versity Press, 1940 

Constitution, Arliole II, Sec 1 
” Constitution, Article IV, Sec, 4. 

“ Corwin, E S , op cit, p 170 
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President so inclined to hesitate prior to sending tioops, but the 
power is still available 

Judicial controls 

A third general souice of government control has been noted the 
control emanating from the couits. According to the Constitution, 
“The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Couits as the Congress may 
establish. . . . The judicial Power shall extend to all Cases, 
in Law and Equity, aiising under this Constitution, the Laws of the 
United States. . The extension of judicial power to all cases 
in law and equity gives an extremely wide area of action to the 
courts Not only aie cases at law, that is, interpretations of the 
meaning and applicability of legislative enactments, covered, but 
also cases of lawful rights and duties that aiise out of social and 
economic relationships not governed by written law. Cases at 
equity are cases that seek to give equal justice between contending 
parties, or “natural justice.” Equity jurisdiction exists where courts 
of law recognize no right and therefore no remedy, but where a 
court of equity recognizes equitable rights.®^ 

In the field of labor economics equity jurisdiction is especially 
important as the source of injunctions in labor disputes. In many 
instances, equity courts have decided that appropriate equitable re¬ 
lief m a dispute between employees and employeis consists of re- 
strammg either the commission or the contmuance of some act— 
usually an act of a union group that has proven or threatens to prove 
diflBcult for the employer to circumvent. There is need for courts 
deciding cases in equity when legally stated rights are not available 
to serve as a basis for resolving some dispute. However, the vague¬ 
ness of the guidmg pnnciples has made it possible to use cases in 
equity effectively against organized labor. The general attitude of 
most members of the judiciaiy has been such that equity courts have 
done much to limit effective union action and i datively little to re¬ 
strict employer labor policies. 

State labor controls 

Despite the fact that the general trend for many years has been 
toward an expansion of the regulatory action of the federal govern¬ 
ment, there remains much regulation in the field of labor relations 
that sprmgs fiom the states. In many instances, state oontiols are 

“ Constitution, Article III, Secs 1 and 2 

“ Bouvier, John, Law Dictionary and Concise Encyclopedia, Third revision (eighth 
editaon), Vol 1, pp 1057-1065 St Paul West Publishing Co , 1914 
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necessaiy and pioper. Lei us note the basis of state controls and 
the limits theieon 

State laboi controls spring from a power that is not mentioned in 
the Constitution. The states are assumed to have police power, a 
power not attributed to the federal government The police power 
“is an indeliiiite authorization for the American state to abridge 
liberty or property without consent or compensation ” This au- 
tlioiity may bo exercised validly, however, only if the abridgement 
or restiaint is to result m general benefit to the public The police 
power is not the power to regulate or restrain simply for the sake of 
restricting, Imt rather it is the power to abridge individual liberty 
in Older to piomotc the general welfare. 

It is simple enough to find examples of the police power used in 
day-to-day social lelationships. Speed laws or quarantine laws are 
examples of regulations that limit the fieedom of individuals, and in 
these instances the social benefits resulting from the lestiiction are 
deal But in economic iclation.ships the case is not so clear-cut, 
foi that winch is economically beneficial is highly debatable. Pio- 
fessor Ely’s statement that the police power “must shape property 
and contiact to existing social conditions by settling the question of 
how fai . . . regulations may . . impose burdens on property” 

IS true But is enough social benefit to come fiom the enactment of 
a mmimum-wage law to justify the lestiiction of the piopcity 
owner’s right to pay any wage that he chooses? And will the highci 
piices that may icsult liom higliei minimum wages cancel the bene¬ 
fits that would go to woikeis whose wages weie raised? Or what is 
the net balance of social benefit versus individual restriction to be 
derived fiom a law piohiliiting the closed shop or, on the olhoi 
hand, guai an teeing the light of workers to organize and bargain 
collectively? In the field of economics, therefore, a determination 
of net social gains or losses is not simple, and the opinions of differ¬ 
ent individuals vary widely 

Despite the conflict of opinion, the development of a more and 
more complex economy has created a situation that necessitates, in 
many instances, an extensive exercise of the police power The day 
of tire small scale employer with a few relatively skilled and in¬ 
dependent woikincn has faded rapidly. While such employer-em¬ 
ployee 1 elution,sliijis have not completely vanished, they arc no 
longer typical. Laigc' scale business eiiteipiises and coipoiale 
owneisluj) have giown lapidly. Mechanization has lessened the 
average degic'c' ol skill possessed by the typical woikei Maii-to- 

Coiiiinoiis, J , .111(1 Andrews, J , op rit, p .513 

“ QudIlcI hi Cnninimis, J , and Andrews, J, op cit, p 516, 
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man relationsliips between workers and employers are infrequent. 
Tire growth of unions has given a new bargaming weapon to some 
groups m the labor foice. Out of these changes in the structure of 
our economy many maladjustments have grown. 

One of the results of these developments has been inequalities of 
bargaining power that in many instances make it possible for one 
party to set the terms of the work contract, frequently, it was the 
larger employer dealing with a weak union or non-organized em¬ 
ployees. In other lecent cases a strong union sometimes has been 
more tlran a match for smallei and less powerful employers. Where 
either party is able to set the teims of the work contract on a take-it- 
or-leave-it basis, the result is likely to he undesirable 

In other instances where the power of employers or employers’ 
associations is matched by the power of a union and where one or 
both of the parties are inclined to fight out many issues, the public 
may suffer considerable hardship Many of tlie bitteily contested 
woik stoppages of the posi-Woild War II peiiod are proof of this 
fact. Probably in most cases neither contestant has any mtention 
of inconveniencing the public, the effect on the public appearing 
incidental to the final solution of the dispute at issue. In such situ- 
a.tions It does not seem to be good economic policy to let the parties 
fight the dispute to a finish. 

A third condition has developed from the growth of modern in¬ 
dustry that necessitates frequent exeicise of the police power This 
is the constantly recurring conflict between rights and mterests of 
workers and employers For example, it is assumed that an em¬ 
ployer should have free access to the labor market and the right to 
offer wages that he feels able to pay. On the other hand, it seems 
equally clear that workers have the nght to a decent, living wage. 
But for the marginal producer it may be impossible to pay a wage 
that will provide a decent standard of hving. Or workers exercising 
their right to organize may build a union strong enough to demand 
and get a closed shop agreement. In that case the employer’s free 
access to the labor market is restricted Whose rights should be 
prmected m cases of this sort? Obviously, one or both persons’ 
rights must he controlled and directed toward socially acceptable 
goals, otherwise the stronger will dictate terms of the employer- 
ernployee contract with little regard for justice. Clearly, not every 
mdividual or firm can exercise its rights without coming in conflict 
with others who also have certain rights. 

Restrictions on state controls 

Thus, problems of modern labor relations have been such that 
guidance or control has become more necessary and widespread 
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Although the states, acting under the pohce power, are fieei to act 
than the federal government, there are restiictions on state controls 
as well as federal. The fourteenth amendment contains the pio- 
vision most commonly quoted in this connection; it is similai to the 
fifth amendment, which applies only to the fedeial government, but 
contains added provisions. It stipulates that 

“No State shall make or enforce any law winch shall abridge the privileges 
or immunities of citizens ol the United Stales, noi shall any State deprive 
any person of life, libeity, or piopeity, without due process oi law, noi 
deny to any person withm its juiusdiction the equal piolection of the 
laws.” 

The provisions requiring due process of law m oidei to deprive of 
life, liberty, or piopeity offer no problems not aiising from the fifth 
amendment and therefore lequiie no further comment. 

Amendment fourteen sets up, however, a new standard for state 
legislation or any other state action that the executive or judiciary 
might undeitake.““ This requiies that the state not deny equal pro¬ 
tection of the laws. Question may arise as to whether special legis¬ 
lation for women or for workers m some ccitain industiy would be 
permissible under this amendment. Although not all court rulings 
have so indicated, it is clear that at present such classification of 
certain groups for special treatment or protection is permissible. 
Wide discretion may be used by the states m classifying the groups 
to which certain legislation applies pi ovided that the classification 
is reasonable and all persons within a given class or group are treated 
alike. Thus, the equal protection clause only lequues equal treat¬ 
ment within reasonable groupings, protective legislation for seg¬ 
ments of the population is permissible. 

Another amendment to the Constitution has general applicability 
to both state and federal law, but is not of great importance for either. 
It is, however, worth noting. The provision is that “Neither slavery 
nor mvoluntary servitude, except as punishment for ci ime . . . shall 
exist within the United States.” The sentiment after World Wai 
II to prohibit strikes in industries affecting public interest and in 
public employment was considered by some as lequuing involunlaiy 
servitude. While there is much m such legislation to be ci iticized, 
it did not threaten involuntary servitude. Conceited woik stop¬ 
pages were, it is true, piohibited by law in some Icgislaliou,^'’^ but 


“Amendments to the Constitution, Article XIV, Sec 1 
“ Bouvier, John, op. cit, pp 1046-1055 
Amendments to the Constitution, Article XIII, Sec 1 
” See below, Chs XXIV and XXV 
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individual workmen were free to stop work as individuals if they 
chose. Probably, in the near future at least, there will be little if 
any need to measure legislation agamst tins amendment. 

Another constitutional restiiction on action by the states is the re¬ 
quirement that “No State shah. . . . pass any . , . Law impairmg 
the Obligation of Contracts.” The philosophy expiessed in this 
clause, along with the guarantees of liberty contained in tlie Foui- 
teenth Amendment, has contributed to a court attitude tending to 
support a theoretical freedom to contract one’s seiwices Many 
cases to be noted will show this point of view. Although this atti¬ 
tude has not been widely held for the past fifteen years, there is still 
a considerable group which holds that complete freedom of contract 
is desirable Those who hold tliis view minimize the importance of 
economic necessity as a factor that forces many to agree to work for 
wages or under conditions that are not satisfactory. Freedom of 
contract, without protective legislation, is much more a hypothesis 
than a reahty. 

States and the federal government both are forbidden to pass an 
ex post facto law.^® This prohibits legislation enacted to make a 
previously committed act a crime. Again, these provisions have not 
proven to be of significance as a basis for invalidating labor legis¬ 
lation. However, the protection guaiantees both workers and em¬ 
ployers that actions done within the law wiU not be used later as a 
basis of punishment. 

Instances wiU be noted in subsequent chapters in which both the 
federal government and the states may have chosen to enact regu¬ 
lations in the same field As an example, in 1948 many of the states 
had minimum-wage laws apphcable to women and children in their 
jurisdictions and the federal Congress had enacted a minimum-wage 
law covering workers, m most mdustries, whose products enter in¬ 
terstate commerce. In such instances, the requirements of the two 
regulations may not be the same The Constitution makes provi¬ 
sion for any conflicts. It provides that 


This Constitution, and the Laws of the United States which shall be 
made in Pmsuance thereof . . . shall be the supreme Law of the Land, 
and the Judges in every State shall be bound thereby, any Thing m the 
Constitution or Laws of any State to the Contrary notwithstanding ” 3® 

With the two types of minimum-wage laws noted, state and fed- 
erai, it the fede ral mmunum was 40 cents per hour and the state min- 

® Constitubon, Article I, Sec 10 
Constitution, Article I, Secs. 9 and 10. 

““Constitution, Article VI 
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imum 35 cents per hour, workers subject to both laws would have to 
be paid 40 cents The state law could not be used to undeitnine the 
federal law. On the other hand, i£ the state law specified 50 cents 
as the minimum, then it could be enforced rather than the federal 
law. Enforcement of the state law m this case would not conflict 
with the federal regulation, which is paramount.®^ 

The post-World War II period brought the greatest wave of labor 
trouble and strikes that the United States has ever seen. Numerous 
suggestions of methods of settlement were made, one of which 
might be noted here because of its relationship to constitutional 
powers and because such a plan is of considerable interest for the 
future. The proposal was that a system of labor courts be estab¬ 
lished by Congress. Such a plan is within the power of Congress 
if it wishes to establish labor tribunals, judicial power is vested in 
one Supreme Court “and in such inferior Courts as the Congress may 
from time to time ordain and establish.” Elsewhere in the Con¬ 
stitution, Congress is given the power “to constitute Tribunals in¬ 
ferior to the supreme Court.”'’® The fact that the power exists, 
however, does not make the creation of a functioning system simple 
Such a system of courts would be useless without a set of regulations 
upon which to base judgments. Deteimination of the area of juris¬ 
diction and the rights of paities to controversies would be a neces¬ 
sary prerequisite of such a program It is entirely possible, despite 
the problems involved, that the subject of labor courts may rise 
again for serious consideration. 

Such are the bases on which federal and state governments have 
established an ever-increasing number of contiols and may in the 
future enact mqie. While the Tenth Amendment leseiwes to the 
states powers not delegated Congress, extension of the commeicc 
power has changed the situation. In one very broad sense, there¬ 
fore, one might view the federal government not as lacking m police 
power, but as having relinquished it Since World War I the federal 
government has shown an inclination to retueve some of this police 
power while, m theory, leaving the authority untouched in the hands 
of the states The Congress has, with the consent of the courts, in 
recent yeais broadened the concept of interstate commerce and the 
authoiity existing thereunder to enact much legislation that, if it 
were permissible at all, would have been allowed a few years eailici 
only to the stales llius, in a rather bioud sense, police power now 


“The fedeial Congress may, however, criinl lo the stales prcceclenec for then 
laws over those of the federal body As will be seen in Ch XXV, this has been done 
in tire Taft-Hartlcy Law 
“■‘Constitution, Article III, Sec 1. 

“ Constitution, Article 1, Sec 8 
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IS exei'cised by both federal and state governments in that both legis¬ 
late for tire enhancement of the general welfaie.*** There remains, 
however, a technical distinction of appiopiiate powers that is ad¬ 
hered to, at least in theory 

Although some Supreme Court luhngs have officially rested on 
the point that the federal government was exceeding powers dele¬ 
gated to it, the facts seem to be that geneial approval of legislation 
regulating labor lelations and seekmg to solve labor problems came 
only with a gradual change in attitude of the judiciary toward prop¬ 
erty rights and the lights of labor. This change has come, on a 
broad front, only in the past score of years Prioi to that time, there 
were some decisions and some justices pomting the direction of the 
coming shift For example, the federal Supreme Court has been on 
record for a half-century “that the law is, to a certain extent, a pro¬ 
gressive science; that . . . some . . . methods of procedure , . . 
deemed essential to the protection and safety of the people . . . 
have been found to be no longer necessary; that restrictions 
formerly . . laid . . . have proved detrimental , . . while 
certain other classes of persons . . . have been found to be m 
need of additional protection ” Therefore, the law will “be forced 
to adapt itself to new conditions of society, and particularly to the 
new 1 elations betiveen employers and employees.” But the jus¬ 
tices who wrote oi concurred m the viewpoint stated above were a 
quarter-centmy ahead of their time; there are many instances an 
moie lecent lulings where it would have been desirable for the 
stated philosophy to have guided the thinking of the justices.^® 


Questions 

1 To what extent are “property rights” sepaiable from “human rights”? 
To what extent aie “propeity nghts” only the rights of some individuaP 
2. If the federal government has the power to keep open the channels of 
interstate commerce, how far beyond the actual movement of goods may 
It logically extend its leguktionS'* 

3 To what extent does the definition of property as including rights and 
expectations expand the powei of the judiciary? How? 


Commons, J and Andrews, J , op «{, p 517 
^Holden v Hardy, 169 U S 366 (1898) 

For example, the Supreme Court in 1917 approved the use of the yellow-doa 
contract as a means of effectuating an anti-umon policy, Hitchman Coal and Coke 
Co V Mitmell, 245 U S 229 (1917) A few years later, it found itself unable 
under its interpretation of the Consbtution, to approve federal regulation of child 
labor, Homme, o DogenhoU, 247 U, S 251 (1918) StiU later, it held raininiuni- 

'"olahon of tliat document, Adhns v. Children’s Hos¬ 
pital, ^61 U S 525 (1923). Many othei decisions of a sinaiUr philosophy were 
rendeied yeai after year, ^ ^ 
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4 Wliy Bas the number of federal executive orders increased so rapidly? 
Is this increase logical? Is it desirable? 

5. Give examples of exercise of the police power of the state that are 
common today. How far can the police powei be expanded? 

6. The fifth and fourteenth amendments make certain rights highly pro¬ 
tected but not inalienable. Explain. 



Chapter V 


FACTORS AFFECTING THE EXTENT AND TYPE 
OF GOVERNMENT CONTROLS OVER LABOR 

Factors encouraging the extension of controls 

The foregoing chapters have indicated that there is in our econ¬ 
omy a great amount of legislative, executive, and ludicial control 
over the solution of labor problems. The establishment of these 
controls was an erratic development; at some times there was rapid 
enactment, on othei occasions removal was the order of the day or 
enforcement lagged, and at stiU other times some particular type of 
control was used while others, temporarily at least, receded in im¬ 
portance.^ It IS desnable at this pomt to examine the factors that 
influence the amount and type of guidance which the government 
tries to exert on the labor-employer relationship. 

The economic and social conditions existing at any one tune will 
have a maiked eflfect on the advancement oi retardation of labor 
controls. As a general proposition, economic prosperity discouiages 
the enactment of controls or encourages the removal of measures 
previously enacted In prosperous times, relatively full employ¬ 
ment and high profit levels cause business leadeis and the general 
public to feel that all is well and business enteiprise will work better 
without interference. Those who believe otheiwise aie, at best, out 
of step with current opinion and are considered by many as sub¬ 
versive or un-American in their attitudes Although the correlation 
IS not perfect, an examination of the economic history of the nation 
shows clearly that prospeiity tends to dampen the willingness to 
enact economic controls.^ 

On the other hand, periods of economic stress bring willingness 
to experiment with government guidance. If the economy is suf- 
feung from unemployment, low profits, failure of many businesses, 
low farm income, and large rehef rolls, the general attitude will be 
that there is relatively little to lose by experiments in governmental 

' For example, war and other emergency periods have been characterized by a dis¬ 
proportionate increase of executive controls Again, after 1930, legislative controls 
over knotty problems of labor relations gradually replaced tile injunctive controls of 
the courts. 

“There are exceptions, such as the enactment in 1947 of the Taft-Hartley Act 
Prosperity that threatens a dangerous degree of inflation may bring willingness to 
accept controls of economic activity 
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guidance whereas the potential gain is great. Depression periods, 
therefore, have brought many new economic controls by the govern¬ 
ment. By far the clearest example of this fact is the great depres¬ 
sion of the 1930’s, when the federal govenrment m particular ex¬ 
tended economic controls widely, not with the sanction of all the 
people, it is true, but certainly with that of the majority For many, 
probably most, the backing came, despite a basic philosophy oppos¬ 
ing extended controls, from the desperate feeling that individual 
efforts could not revive effectively the economy of the nation. 
Some new method had to be tried if we were to have more nearly 
full employment, extended markets for goods, and a revival of busi¬ 
ness activity. 

By far the greatest development of economic controls has come 
during the emergencies of war periods. As it happened, the Civil 
War and the two World Wars were fought when strong persons were 
at the helm of the nation. Whether under weaker Presidents the 
situation would have been materially different is impossible to de¬ 
termine. Probably less decisive persons would have relied less on 
executive action to accomplish the desired end, but the strain of 
war puts a premium on effective organization and dhection of the 
economy to aid in the war effort Government guidance is almost 
inescapable under such circumstances 

There is another reason why war brings so many more govern¬ 
mental controls—labor controls, in our particular case—over eco¬ 
nomic activity. In a period of war we have the greatest degiee of 
national unity of purpose that is ever experienced. As has been 
stated, depression brings greater acceptance by the public of eco¬ 
nomic controls than is present during prosperity. Even so, the 
same enthusiasm and unanimity of aim to overcome peacetime 
difficulties cannot be gained—at least it never has to date—as can 
be aroused in time of war Thus, a coupling of a genuine and 
clearly demonstrable need of government guidance with greater 
public acceptance of control than at other times has meant that 
periods of war have brought rapid increases in economic control 
by the government. It should be noted that although many war¬ 
time controls are removed after hostilities, and the public usually 
insists on this during the fiist flush of postwar prosperity, the results 
of such controls are likely to be enduring. For example, the basic 
eight-hour day for railroaders, granted in 1916, still stands, and 
maintenance-of-membership clauses, developed by the War Labor 
Board duiing World War II, were continued in numerous agree¬ 
ments after the war, in addition, both World Wars left a greatly 
expanded labor movement, higher wages, and sharpened conflicts 
between employers and unions. 
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Social and economic attitudes of legislators 

While economic and social well-being or their absence strongl)' 
influence the amount of government guidance or control which the 
public will sanction, there are other very important factors that 
should be noted. Some of these conditions tend to retard, others to 


encourage, controls. One condition that influences government 
action, or inaction, is the social and economic attitudes of the legis¬ 
lators. The amount and type of government regulatory action is 
conditioned hy the social and economic background of the law¬ 
makers, which, in turn, makes them sympathetic toward one idea or 
pomt of view and unfriendly toward another Similarly, the 
amount and content of the education, formal or informal, that such 
persons have had will affect their attitude toward government 
regulations. 


The representatives of the people” who make the laws under 
which Americans must hve and work are generally conservative in 
their economic attitudes. There are, to be sure, exceptions, but it 
IS an unusual situation when a majority of Congress or of a state 
legislature is strongly in favor of progressive legislation extending 
social controls and imposing responsibilities on busmess This tra¬ 
ditional conservatism probably springs, in good part, from the eco¬ 
nomic environment in which the average legislator was born and 
reared and in which he lives. Most legislators are relatively well- 
to-do persons who hve on the "right side of the tracks” and build 
their social and economic contacts with the propertied and well-off. 
I^n addition, few unionists can afford the time and money that must 
be expended to become a legislator, nor are their names well-known 
to the public. Consequently, propertyless legislators and law¬ 
makers carrying paid-up union cards are rare. This is not meant 
to imply that being poor or carrying a union card automatically 
would make a person a better public servant, in fact, it probably 
would be more difficult to find persons capable for public office m 
such groups. But it is rare that a person can understand clearly the 
interests and problems of those of whom he has little first hand 
Imowledge therefore, the interests and desires of labor are not often 
cnampioned by a majority of legislators. 

Also, m many cases, legislators have a direct and personal interest 
in economic control measures that they consider. If a man is him- 

employer or has friends and acquaintances 
who are, he is I^ely to subjugate the public interest when consider- 
pioposals. Another factor that enhances the 

tions iTkTl'n'^ ^ economic ques- 

that to many labor is a vague and lather unreal mass.^ An 
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accuiate knowledge of labor pioblems and conditions is lacking in 
many, and they often do not have the contacts tlirough which to 
build up that knowledge. A relatively clear knowledge of one side 
of a pioblem, an unclear one of other sides, and a personal interest 
in the issues at stake are suflficient to make a conservative attitude 
the most logical one to expect from our lawmakers. 

Another factor tends to give a conservative tinge to the law-mak¬ 
ing bodies. Generally, the division of the states for election of 
federal and state representatives is such as to allow, fiom the stand¬ 
point of total population, a disproportionate repiesentation fiom 
rural areas. And persons from farm aieas usually are not friendly 
toward labor, especially toward organized labor. In many in¬ 
stances, such representatives are not too fiiendly toward busmess, 
but there is more likely to be sympathy for business than for labor. 

In the federal Congress, still another situation tends to aid the 
conservative elements. Although the South is Democratic m poli¬ 
tics, the majouty of its people are far from liberal. Traditionally, 
the South has been the seat of anti-union employers and poor labor- 
management relations. The tradition, carried into Congress by 
many southern congressmen, gives aid to the conseivative element. 
Congressional voting on labor legislation in 1947 showed that loy¬ 
alty to conservative ideals caused many to cross party lines and vote 
in favor of punitive labor legislation It is true that an increasing 
amount of liberalism is developing in the South; neveitholess, up to 
1947, its general philosophy and its congressional representatives 
frequently were a source of opposition to many liberal movements 
and to social legislation.^ 

Thus it is seen that the tendency of legislators is to be relatively 
conservative and unfriendly toward social and economic controls 
Conditions can change this traditional attitude, however, toward 
either a more liberal attitude or an unusually conservative one 
During the late 1930’s and early 1940’s, for example, the combination 
of a severe national emergency and a strong-willed President who 
drove hard and tirelessly for the measures which he wanted made 
the Congress unusually susceptible to more liberal actions. On the 

“ It IS true that tlie majority of all votes can be cast by low income groups and 
that tlie major motivation of most lawmakers is to be re-elected However, despite 
the pohtical power of workers, it is not always the candidate with a record favorable 
to labor that is elected, Among the reasons for this situation arc, the dillicully in 
past years of obtaining adequate information on voting records and other uetivlties 
of candidates, the poll tax and other devices that discourage widespread voting, the 
relatively small share of all eligible voters who cast their votes m an election—ovci 
a period of years an average of about SO per cent, the influence of political machines 
on nominations and voting; and the failure of many voters, perhaps most, to study 
issues and vote carefully rather than voting a straight ticket on the basis of tradition 
or indifference 
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other hand, the post-World War 11 period with its anti-Red hysteria 
and its keen and vicious labor-management disputes brought into 
Congress unusually conservative persons and probably altered the 
thinking o£ others. The result was a national Congress generally 
quite unfriendly to labor Much the same situation existed in many 
state legislatures throughout the nation. 

Judicial attitudes 

Attention has been called previously to the fact that, in the final 
analysis, the judiciary is the determmer of the controls that may or 
may not be applied. Since this is the case and since judges, like 
all other people, base their thmkmg in good part on their social and 
economic attitudes, it is well to consider them much as we did the 
lawmakers. Much of that which was said about the legislators is 
equally true of the judges.* 

Like the congressmen, judges tend to be a conservative group; 
an occasional liberal who finds his way to the bench stands out as 
unusual and does not blend well with his sunoundmgs. Reasons 
for the conservatism of judges are m part the same as for that of 
legislators The generally comfortable economic situation which 
most members of the judiciary enjoy and the social and economic 
contacts with the well-to-do tend to encourage conservatism. This 
attitude has shown itself occasionally in such revealing comments 
as the statement of a New York Supreme Court judge that the courts 
"must stand at all times as the representatives of capital, ... de¬ 
voted to the principle of individu^ initiative, protect property and 
persons from violence and destruction, strongly opposed to all 
schemes of nationalization of industry, and yet save labor fiom op¬ 
pression, and conciliatory toward the removal of the workers’ just 
grievances.” ** It is somewhat doubtful if aU the loyalties outlined 
in the statement can be kept at the same time. 

Comments such as the one quoted are not typical of the thinking 
of aU judges, and many quotations from other judges could be found 
that show more libeiality However, the record of the courts in 
various actions over more than a century suggests the conclusion 
that conservatism is the rule rather than the exception. 

There is yet another reason for the tendency of junsts toward con¬ 
servatism. In training for the legal profession, emphasis is placed 
on precedent, on the decisions made in the past. Thus, lawyers 
tram for their careers by looking backward; when a case arises in- 

*For an excellent statement of judicial attitudes and reasons therefor see. Mason, 
A T, Brandets and the Modern State, Ch. I. Washington National Home Library 
Foundation, 1936 ^ 

^Schwartz and Jaffe v Hillman, 115 Misc. Reports 61 (N. Y 1931) 
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volving a question of the establishment of a minimum wage, for ex¬ 
ample, past decisions on similar cases are familiar. But weie the 
social and economic conditions that prevailed at the time of the 
precedent case similai to the current situation? Even if conditions 
were comparable, was the original decision one that took into con¬ 
sideration adequately all factors that should have been considered? 
To answer these questions is difficult, yet if cases are to be judged 
on precedent, accurate affirmative answers aie imperative. 

The practice of arguing cases and judging on the basis of prece¬ 
dent is undesirable fiom anothei standpoint. It tends to emphasize 
the technical knowledge of past events and opinions. It seeks to 
determine issues that are of cun’ent and future importance on the 
basis of past events. To the extent that such methods and knowl¬ 
edge aid in making more just and reahstic decisions they are defen¬ 
sible, but no further. The danger of such practice is that the legal 
mind becomes the master of logic and teclmique and little more. 
From dependence on such reasoning have come opmions such as 
“. . . the right of the employee to quit the sei'vice of the employer, 
for whatever reason, is the same as the right of the employer, for 
whatever reason, to dispense with the services of such employee. 
... In all such particulars the employer and the employee have 
equality of right, and any legislation that disturbs that equality is 
an aibitraiy interference with the liberty of contract 

Later the Supreme Court commented with equal economic naivete 
on “fieedom of contract included within the guaranties of the due 
process clause of the Fifth Amendment.” The Couil staled that “the 
right to contract about one’s affairs ... is settled by the decision 
of this court. . . . Within this liberty are contracts of employment 
of labor. In making such contracts . . . the parties have an equal 
right to obtain from each other the best terms they can . . . 

Theoretically, such decisions are adequate and defensible; from 
a realistic point of view, in wliich the power of workers and em¬ 
ployers to exercise their rights is taken mto consideration, the 
“equality” does not exist in many cases Especially at the time that 
these decisions were rendered, when the trade union movement was 
very weak, the power of the employer to hue, or to refuse to hire, 
and to discharge was much greater and more coercive than the 
power of the worker who refused to work. The job control of the 
employer caused many persons to sciap their light to demand higher 
wages or the light to belong to a union in order to continue, along 
with their families, to eat. To many logicians or theorists the failure 


“Adair v. United States, 208 U S 161 (1908) 

’’Adkins V, Childrens Ilospital, 261 U. S. 525 (1923). 
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to exercise some right is not so significant as the existence of the 
hypothetical equality. But to the student of labor economics, think¬ 
ing in terms of the relative waiting power of employers and unor¬ 
ganized employees, true equality frequently does not exist, 

Thus the jumciary has tended to bulwark the existing economy 
and protect it fiom rapid change. It seems clear that the tone 
of the decisions rendered comes more from conservatism than from 
precedent. The many dissents, especially in recent years, empha¬ 
size the extent to which personal predilections can lead to varying 
opinions. Often, in one case where the same problem, the same 
evidence, and the same conditions and precedents are considered 
and weighed against the same Constitution, two or more opinions, 
sometimes diametrically opposed, are reached by different judges 
Precedents can be found to bolster almost any opinion^ personal 
opinion leads to the decision that one precedent is binding and an¬ 
other is not, that circumstances are not comparable, and so forth, 
all of which, in turn, lead to differing judicial rulings on issues that 
come before the courts. 

Whatever the reason for the general conservatism of the judges, 
their decisions influence strongly the extent and type of govern¬ 
ment controls. This influence is exercised directly through the ap¬ 
proval or disapproval of legislation coming before the courts. As 
examples of the retarding influence of the courts, minimum-wage 
legislation for women was delayed for fifteen years by adverse rul¬ 
ings of the Supreme Court; federal regulation of child labor was 
held up twenty years by opinions of the same body; and attempts 
to guarantee the right of workers to join unions if they so desired 
were delayed for an even longer period 
Indirectly, the Court has a further effect on the economic controls 
of the nation Legislators realize that any controversial legislation 
winch Aey enact must pass the scrutiny of the Supreme Court, 

^ discourage enactment of a 
i hoped will justify the new 

Supreme Court have an in- 
High Court decisions influ- 
thus, many cases that never 
judiciary are remotely con- 


Aiiua, auverse ruimgs on some law ma 
control until a way is found which it i 
legislation in the eyes of the Court. 

^ In still another way, opinions of the 
direct influence on government action, 
ence the decisions of lower courts, and, 
come before the higher echelons of th( 
trolled. 


All that has been said above is not to be construed as criticism for 

T T of the land were provided as a 

check on the other branches of the government. A stabilizing influ- 

enoe m a government probably is highly desirable. There is a dif¬ 
ference, however, between acting as a stabilizing influence, protect- 
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ing against rapid and ill-advised change, and acting as a bulwark 
against social piogiess. As stated in Holden v. Hardy^ a liah-cen- 
tury ago, the law must be a progressive science It is clear that in 
many instances since tliat landmark decision tlie wisdom of its 
advice has been forgotten. 

Despite the dark picture of the influence of the courts on progres¬ 
sive labor legislation, theie have been encouraging developments 
that indicate to the social scientist an impioved and more realistic 
legal profession and judiciary. Perhaps no man did so much to 
bring the subject of economics into the law as did the late Associate 
Justice of the Supreme Court, Louis D. Brandeis. Justice Brandeis 
saw clearly the influence of personal predilections on the formula¬ 
tion of judicial opinions and spent much of his lifetime as a lawyer 
and a jurist trying to promote lehance on statistical data as a basis 
of decisions rendered by the courts. Not only did he achieve some 
success in this endeavor, but his approach to the law has had some 
effect on tiammg for that profession. 

In Justice Brandeis’ opinion, law was “essentially an instniment 
of social policy. Adequate grasp of it does not proceed out of mas¬ 
tery of the rules of logic.” “ With this belief dominant in his thmk- 
ing, he became essentially a crusader for an mterpretation of the 
law that was in keeping with his philosophy. His was not the atti¬ 
tude of Justice Holmes, who held that provisions of the Constitution 
should not be used “beyond the absolute compulsion of its words to 
prevent the making of social experiments that an important part of 
the community desires.” Justice Brandeis did not wish to stand 
so aloof, according to his thinking, social needs, relative economic 
power, business practices, and a multitude of statistical data should 
be weighed and used in making decisions. 

Persons interested in social science may well applaud, as many 
have, the unprecedented approach Justice Brandeis took toward the 
law. However, many justices considering the same questions with 
the same data available for examination arrived at quite different 
conclusions. But if one sanctions the practice of elevating personal 
evaluation in making judicial opmions, the possibility that many 
may not agree with a particular set of values is a chance that must 
be taken. Whether the practice is sanctioned or not, decisions are 
based in large part on personal evaluations so that no new threat is 
embodied. 

Justice Brandeis’ death did not bring to a close his influence on 
the law and the judiciary. Opinions of the past decade have shown 

*169 U. S, 366 (1898). 

" Mason, A T , op cit, p 230 

“Dissent in Truax v Coingan, 257 U S. 312 (1921) 
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many instances in which the Brandeis dissent of a score of years 
before became the opmion of the majority. Undoubtedly the per¬ 
sons named to the bench by President Roosevelt were a selected 
group that would look favorably on “New Deal legislation, but the 
socio-economic approach to legal questions nevertheless has had 
its influence. It is doubtful if so many liberal justices could have 
been found for appointment when Justice Brandeis was beginning 
to make his name. 

Another development should be noted; there is a gradual decline 
in the relative emphasis placed on precedent m training for the law. 
The amount of pre-law training in economics and other social 
sciences and business courses is on the increase. To the extent that 
the trend is contmued, a more reahstic legal profession can gradu¬ 
ally evolve. Probably a wider knowledge in these fields will bimg, 
or has already brought, a more hberal group into the profession. 
Even though more liberal attitudes may be desirable, that should 
not be the primary aim of changes in legal framing. Greater 
realism should be the first goal; if a Uberal attitude also is forth- 
commg, well and goodi If not, a realistic approach is stiU needed. 

To recapitulate briefly the influence on labor controls and eco¬ 
nomic guidance exercised by the judiciary, it must be recognized 
that the courts, through their approval or disapproval of legislation 
and through their sanction or denial of the use of mjunctions, have 
proved to be an unusually important factor. Generally, with a few 
noteworthy exceptions from time to time, their mfluence has been 
conservative, m some cases indisputably anti-labor. The trend, 
personified by Justice Brandeis, of supplementmg the law with so¬ 
cial and economic considerations has grown and is indeed an en¬ 
couraging one. This is now showing itself in an appreciably liber¬ 
alized judiciary and in a changmg type of training for persons who 
hope to enter the legal profession. Prospects are for a more real¬ 
istic attitude, and probably a more liberal attitude toward social 
and economic problems. However, trends are sometimes reversed; 
there is no certainty that a shift wfil not occur again. Probably 
the best insurance of a continuation of present trends lies m the 
spread of the broader training for the law that was noted above. 

Attempts to mfluence attitudes 

The general attitudes of the members of the legislative and ju¬ 
dicial branches of the government have not been in the past, nor are 
they today, left to develop as they may. They are the focal point 
of continuous effort by many and various mterested groups seeking 
to mold opmion so that pohcies of government will confoim to then 
desires. Action of these groups is taken tlirough lobbying activities 
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in national and state capitals and in seeking to elect fiiendly and 
defeat unfriendly persons at election times Similar, but slightly 
different, are attempts to secure the appointment of friends to ad¬ 
ministrative and judicial positions and the defeat of those considered 
unfriendly. In almost all cases, the demands or urgings of gioups 
representing labor will conflict sharply with those of groups repre¬ 
senting business and farm gioups, although one farm organization 
is frequently aligned with labor on the national scene and the same 
is true occasionally in the states. 

Trade associations, chambers of commerce, and other business 
groups generally devote their lobbying and political efforts to en¬ 
couraging conservative attitudes in Congress and state legislatures. 
Property and property rights are significant and, in their opinion, 
need legislative and judicial protection. Their philosophy of eco¬ 
nomics centers laigely m the faith m a competitive economy and 
the belief that business competition will pohce our economy effec¬ 
tively. Monopoly is deciied in theory, although not in practice, 
and unions that become strong are looked upon as monopolies that 
are not in keeping with American economic traditions.^^ Individual 
initiative is held to be the key to economic progress, and goveni- 
ment actions aie veiy frequently criticized as destractive of this 
initiative in businessmen and in workers 

With this philosophy, business organizations have usually op¬ 
posed pro-labor legislation. At the time of their passage, work¬ 
men’s compensation laws, unemployment compensation laws, child 
labor and minimum-wage controls, and social security legislation 
were opposed by some business groups. Since World War II, state 
and national restrictive labor legislation has been urged and, except 
in a handful of states, fair employment practices legislation has been 
successfully opposed. Except at certain periods of time, at both 
national and state levels pressure groups representing business have 
enjoyed a more friendly reception than those representing laboi.^^ 

Reasons for this attitude are not haid to find, in good part they 
sprmg from the basic philosophy of our economy. It has been 
held m the past, and many still hold, that allowing each person or 
group to pursue its own best inteiest will work out foi the best in- 

“Essonlially, economic action of unions is based on a atleinpt to secure monopoly 
control over the supply of labor. But the unequal biirguimng power of labor imd 
employers m modern industry is such that soino such control is necessary to bring 
equality of bargaining power tliat is basic to the el[eclivc working of the theory ol 
competition Even with bargaining power equalized through organization, the 
siniilarly basic assumption of numerous competitors will not bo met, however, this 
does not make organization less desirable under tlie existing conditions 

'“The most outstanding exception to this statement is the period between 1935 
and 1942 when, at the national level in particular, labor representatives enjoyed more 
prestige than ever before 
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terests of society. Even though most social scientists no longer 
accept this opinion, it is far from dead. A second leason for the 
attitude is the mabihty of most persons or groups to approach prob¬ 
lems with a perspective broader than their own peisonal interest. 
Worse, perhaps, is the tendency of many to assume that their interests 
and desires are the same as those of the general public; in their 
thmking, that which benefits themselves benefits all Piobably busi¬ 
nessmen are no more guilty of this practice than are others in our so¬ 
ciety. A final factor is that some persons in any walk of life will 
pursue their own interests even though recognizmg that such action 
may be harmful to society. So, partially for selfish reasons and par¬ 
tially from lack of perspective, business groups steadily press theii 
attempts to control or influence government labor controls. Histori¬ 
cally, their attempts have met with much success; of recent yeais, 
successes have been less frequent. 

With a traditionally large portion of our population coming from 
rural areas and changes m our basis of representation in response 
to population shifts being relatively slow, representatives from and 
pressure groups urging the interests of farm groups have always 
wielded much influence. In the eyes of those who favor govern¬ 
ment action to protect labor or extend, certain rights to it, this situa¬ 
tion has been a serious impediment. Farm groups aie an individ¬ 
ualistic and conservative lot in their economic thinking, and they 
tend to ally tliemselves in their sympathies with the business in¬ 
terests. Consequently, those representing labor have found it 
necessary to meet the combined opposition of business and farm 
groups Although the National Farmers Union and, on occasion 
other farm groups, such as the Farm Bureau, have been friendly 
toward the aims of labor, the general influence of the rural area 
representatives on the amount and type of labor legislation has been 
unfriendly. The farm lobbies, like those of business, have usually 
enjoyed considerable success. ^ 

Political action of organized labor 

Some groups in the labor movement only recently have accented 
the idea that workers should use political as well as economic action 
m trymg to reach their goals of a greater share of national product on 
and a greater degree of security. The long-standing icluctaime 
and^hrA^^ pohtical action sprang largely from Samfel Gompers 
and the American Federation of Labor, which was until IQSS^he 
dommant labor organization in the nation. The Federation fol 
owmg the philosophy that it was essential for the labor movement 
to keep as free as possible of entanglements with government oimi 
nally favored atten.p« at ta.proven.eat of wageaLd hoa“ 'ex^ 
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for special gioups, only by collective bargaining, and opposed social 
legislation, such as sickness insurance and old age pensions. In 
other words, the Federation wanted to use only economic action; 
political action, even when directed toward desirable goals, was 
mistrusted and disapproved This policy was followed generally 
until well after World War I. The events of the 1930’s dealt a 
knockout blow to an already weakened policy. 

This policy seems unwise, for a union that does not utilize political 
action is fadmg to use one of its potentially effective tools, and is 
likely to be using its economic action at a disadv£lntage. Until the 
time comes when workers are all organized, there will be many who 
will not benefit directly from organized economic action. Even 
after the great increase m union membership between 1938-1948, 
unionists represented only about one-fourth of those who were 
gainfully employed. For many years to come, action by unions to 
affect wages, hours, or other conditions of their members will fall far 
short of benefiting all workers For still another reason, failure 
to use pohtical action is unwise. The political climate, that is, the 
laws, administrative procedures, and judicial atmosphere, in which 
unions operate influences the success or failure of their action. For 
example, the National Labor Relations Act, with its guarantee of 
the right of workers to join a union, changed radically the effective¬ 
ness of attempts to organize unorganized plants. The Noiiis-La- 
Guardia Act greatly decreased the impeding effect of mjunctions 
issued in labor disputes. 

In essence, therefore, economic and pohtical programs of oigan- 
ized labor are merely two approaches toward the same goal. The 
political program is less direct m the sense that its benefits are 
broader than the labor movement. Political programs are longer- 
run activities than aie economic actions, it usually takes more time 
to push through legislation than to bargain out a new agreement. 
When it is necessary to elect certain representatives in order to ob- 
tam desired legislation, the process is further lengthened. And 
finally many laws may only clear the way for effective economic ac¬ 
tion rather than accomplish the needed improvement, such action is 
roundabout, it is true, but it is essential as a supplement to collec¬ 
tive bargaining. 

Although the Federation avoided sanctioning government aid, it 
did not hold itself so aloof on the question of restrictive legislation 
that was harmful to labor. Thus, while spurning general protective 
labor legislation the Federation carried on a campaign for revision 
of the Sherman Act. Seeing the threat of restrictive enactments, 
the Federation adopted a pohey of trying at the polls to reward its 
friends and defeat its enemies. This meant that the A. F. of L. 
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was active politically at election time and when it was felt that there 
was a need for some legislative change. So, m practice, the Federa¬ 
tion did not stay so clear of political action as their principles sug¬ 
gested But because they refused, until 1947, to admit a need for 
continuous political action, they have failed to establish an organiza¬ 
tion to plan and direct such efforts. The result has been sporadic 
and poorly planned action that has not been well-financed or given 
a continuing organization to make plans and programs year in and 
year out. Consequently, organized labor has not been the political 
power that it might have been; net results have not been impressive. 

As was stated above, the Federation has recently changed its po- 
htical philosophy considerably. It participates to a greater extent 
in elections and m lobbying activities; it now accepts the idea of 
government action to aid in combatmg insecurities such as unem¬ 
ployment or dependent old age. However, it did not yield un til 
1947 to the need for a continuing political organization, piior to that 
date Its action was sporadic, growing as elections or emergencies 
arose and slowmg down between times. Thus it has paid homage 
to the old philosophy of staymg clear of political entanglements, 
while drifting away from that philosophy even before 1947. 

The Congress of Industrial Organizations has taken an entirely 
different attitude toward political action by organized labor This 
body was formed by a group of dynamic and msurgent union leaders 
who were impatient with the slow and easy methods of the American 
Federation of Labor. After the first temporary committee was 
estabhshed, it gradually drew to itself a large number of impetuous, 
hard-drivmg men who wanted more action in the labor movement 
than the Federation was willing to give. These leaders of the new 
organization were opportunists who would take advantage of any fair 
means of furthermg the union movement. As a consequence, al¬ 
most from the beginning, the C.I.O. followed the practice of engag- 
mg in political as well as economic activity. To put tins philosophy 
into practice the young organization early m its history estab- 
ished Labors Non-Partisan League. The League, in good part the 
creation of John L. Lewis, President of the United Mine Workers 
of America and leader of the C I.O. m its first years, was far from 
non-partisan, It was dedicated to the idea of getting from or¬ 
ganized labor parbsan political action that would keep Frankhn 
D. Roosevelt and his sympathizers m ofBce and support the drive 
or progressive political reforms. Since the League was allied with 
Mr Lewis, who withdrew his support from the President and 
severed his relationship with the CI O as a result of the presidential 
election of 1940, its effectiveness was short-lived. If the C.I.O. 
without Mr. Lewis, was to promote its theory of the desirability of 
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political action, new steps had to be taken. These were taken in 
1943 in the formation of the Pohtical Action Committee. 

The P.A.C. was hoin at a special meeting of the Executive Com¬ 
mittee of the C I.O. on July 7, 1943. Sidney Hillman was named 
chairman of the new organization, a post which he held until his 
death.^® The purpose of the new organization, as reported by 
Philip Murray to the sixth annual convention of the C.I.O , was to 
plan and direct a program of unified pohtical action for organized 
labor, but without forming a third party. The philosophy was still 
one of rewarding friends and punishing enemies at the polls within 
the two-party system, but it was to be an integial and continuing 
part of the action of the C.I.O. 

According to Mr. Murray, the primary political tasks were: (1) to 
begin organizing the C.I.O. for local and state-wide pohtical action 
in the fall of 1943 and in the critical national campaign the following 
yeaij (2) to develop unity of political action with otiier elements of 
organized labor such as the A. F of L. and the Raihoad Brother¬ 
hoods; (3) to develop unity of political action with non-labor 
groups, such as agricultural and consumer organizations, and (4) to 
begin the formation of a national political organization of labor. 
In addition, there was a declaration of intent to support the Com¬ 
mander in Chief m promoting the war, a statement that was virtu¬ 
ally a necessity at the time m a meeting of any group, regardless of 
whether or not there was any relationship between the organization 
and the war eflfort 

At the close of Mr. Mmrray’s report of the establishment of the 
new committee, a resolution was introduced and passed approving 
its formation. The P.A.C, was oflficially on its way at the close of 
the convention, on November 5, 1943. To accomplish the broad 
objectives outlined by Mr. Murray, the new committee was faced 
with the job of quickly pulling together an organization to direct 
labor in a much more active role in the 1944 election and at the 
same time to begin to lay the basis of a continuing pohtical organiza¬ 
tion. This was not to be an election year activity only, but a per¬ 
manent program that would carve a more important niche for or¬ 
ganized labor in the political field. 

To accomplish their purpose, Mr. Hillman and his aides began to 
organize even before the approval of the committee was given by the 
convention m November. Conferences were called of labor leadeis 
from coast to coast to explore their thoughts on the need for a special 
organization for political action. At these meetings, as at the 

“For a survey ot tlie formation and early years of the CIO-PAG see: Gaor, 
Joseph, The First Round New York Duel!, Sloan and Pearce, 1944 

^*'lbid,, p 62. 
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November convention, there was generally strong approval of the 
proposal. So the late months of 1943 and early 1944 saw the rapid 
formation of national, regional, and state offices to c^y out the 
new program. The exact organization is not a subject for examina¬ 
tion in this study; suffice it to say that the committee sought to es¬ 
tablish a powerful organization that would make use of press, radio, 
speakers, graphic presentation, and every other available means oi 
promotmg political action by labor and encouraging tire supporting 
action of any other group in our society that could be interested in 
the new activity. 

The success of the P.A.C. is not easy to assess. It soon aroused 
sympathetic action and organizations among hberal elements in the 
general population and among professional groups, such as the Na¬ 
tional Citizens Political Action Committee and the Independent 
Committee of the Aits, Sciences and the Professions. However, the 
latter was unable to agree internally in many instances, the question 
of abihty to work with left-wing elements being especially difficult. 
Despite the mabdity to agree, public knowledge of the growth of a 
unified political grouping of organized labor with liberal groups 
caused mar among conservative elements. As a result, there were 
many instances in which the opposition of the P.A C. was apparently 
beneficial to some candidate or pohtical issue Some politicians 
made capital of the opposition of the P.A.C. in campaigns and in 
urging some particular pohtical action. 

Certainly the new committee never succeeded at the national 
level in gettmg the desired degree of coopeiation between various 
groups in the organized labor movement. Cooperation at lower 
levels, as in the local areas, was in many instances relatively satis¬ 
factory. It was not, however, rmtil the threatened passage of the 
Taft-Hartley labor bill, in the spring of 1947, that there was any pro¬ 
ductive effort toward national pohtical unity. As a result of tlie 
fear engendered by the most restrictive union control hill in more 
than a score of years, the top commands of the American Federation 
of Labor and the Congress of Industrial Organizations were able to 
meet and talk over their common mterests and to agree on a meas¬ 
ure of unity of effort, although to no avail. But the split of the two 
organizations at the national level was so sharp that even the enact¬ 
ment of the law brought no substantial unification of action. 

The P A.C. has attempted to influence the policies of government 
by gettmg the greatest possible number of all workers to vote for 
candidates who are thought to be friendly to their mteiests. This 
has meant concerted effort to encourage voters to register and vote 
mteihgently. Such a program has not been an easy one, the aver¬ 
age voter, whether a worker or not, is mclmed to be lethaigic and 
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to participate in elections only when he is dissatisfied A second 
difficulty in such a campaign is the gathering and distiibutmg of 
information concerning candidates and issues Especially among 
workers, the general level of education and the understanding of 
political matters is low; there is the relatively widespread feeling 
that all politicians are alike, that the outcome of elections will make 
little dineience, and that one will do just as weU, if he votes at all, to 
vote a straight and traditional party ticket Clearly, this is not the 
case; the strivings of the P.A.C. to dispel this attitude are highly com¬ 
mendable. Although these efforts have not met with the highest 
degree of success, it is clear that there is greater political awareness 
and activity among members of C I.O unions than a decade or more 
ago. This result is a step toward a greater degree of democracy 
in government, the more widespread the pohtical activity—^if it is 
honest and informed activity—the more representative our govern¬ 
ment. 

At the same time that a continuous organization was established 
for the development and diiection of piograms to ensure that union¬ 
ists were active politically, the C I.O.-P.A.C. embaiked on a piogram 
of trying, at national and state levels, to influence contiols over eco¬ 
nomic, social, and labor pioblems. The bieadth of the subjects in 
which interest is shown and of the legislative programs that aie pro¬ 
posed give evidence of a range of inteiests much broader than laboi 
For example, the legislative program proposed by the P.A C. for the 
national Congress in 1946 included the following, effective contiol 
over living costs; an adequate housmg program, enactment of a 
national health bill (Wagner-Muiray-Dingell Bill); no disciimina- 
tion because of race, cieed, or color in education, employment, or 
elsewhere; laising the national minimum wage to at least 65 cents 
per hour; a federal anti-lynching law, a permanent fair employment 
practices law; abolition of the poll tax; and “the protection of the 
farmer’s interests, the protection of the small business men; a truly 
democratic tax system, and ... a foreign policy that would lead 
us to a lasting peace.” 

It may be argued that such a program is much broader than the 
interests of labor In one sense this is true. Howevei, persons who 
work are not only a pait of “labor,” they are also a part of the na¬ 
tion’s citizenry. Theiefore, whatever affects the people of the na¬ 
tion affects labor, and labor is logically interested. This was the 
point of C.I.O -P.A C. The principles summarized above were pre¬ 
sented as the “People’s Program foi 1946,” not as labor’s program 
This is a valid point of view; tliere are widespread conflicts in the 

Kroll, Jack, “Wliy Labor Is in Politics.” New York Times Magazine, October 27, 
1946, p. 15. 
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American economy, at best, without trying to mold the political 
efEorts of labor along a line that emphasizes conflict. Despite all 
efforts to the contrary, much of labor s economic action heightens 
conflict. Political action that tends to draw labor into a closer re¬ 
lationship with other groups in our society may help to deemphasize 
the conflict. 

To recapitulate, government controls over economic problems are 
a product of; (1) the problems that have developed and seem un¬ 
likely to be adequately settled by the interested parties; (2) the 
social and economic opinions and knowledge or lack of it on the part 
of those who enact, administer, and judge our legislation; and (3) 
the pressures exerted on these persons From the birth of the 
American Federation of Labor, until the time of the formation of 
the Committee for Industrial Organization, later the Congress of 
Industrial Oigamzations, the major groups of organized labor offi¬ 
cially disavowed political action. Despite this disavowal, the Fed¬ 
eration did engage in attempts to influence elections and the legis¬ 
lative restrictions placed on labor. But owing to the unwillingness 
to accept the fact that political action was a reasonable type of func¬ 
tion for organized labor, the efforts of the Federation were spoiadic 
rather than continuous and were often inadequately planned and 
effectuated 

Historically there was some reason for the point of view of the 
Federation; earlier unions, including its immedrate predecessor, the 
Knights of Labor, that had leaned heavily on a political program had, 
without exception, failed Although there was no proof that the 
political action had caused the failure, it probably would have been 
wiser for relatively weak and insecure unions to leave political and 
social reforms until they had estabhshed themselves through eco¬ 
nomic action that brought a sizable and contented membership. 
Even though tins was true in the days of youthful unions, the late 
1930’s and the 1940’s were a different period Although there was 
room for much growth, many unions were m the position of havmg 
long before proven themselves economically and had pretty well 
solved the problem of their existence For these unions, at this 
time, a political program was an important and necessary develop¬ 
ment. Since the success of bargaming by unions for benefits for 
their members rests heavily on the government regulations that 
set labor standards and control baigainmg rights and responsibilities, 
established unions needed to throw their weight for those reforms 
and controls that would aid them in reaching their desired goals. 

Political action was needed for yet another reason; the general 
sympathies of persons in government positions, at least up into the 
1930 s and after World Wai II, have not been favorable toward or- 
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ganized labor. In addition, employer groups and farm groups 
have representatives who try to influence the thinking and action of 
frovernment servants. 

Recognizing these facts, the Congress of Industrial Organizations 
has broken shaiply with tradition. With an ill-fated forerunner as 
an example, the Political Action Committee was established m 1943. 
Its effoits have met with varying degrees of success from time to 
time and place to place. One indicator of its success is the great 
animosity it has aioused, although this may be founded largely on 
the fear of conseivative groups of what such a movement might do 
in the future. It has felt severe defeats, perhaps the most wide¬ 
spread coming in the elections of 1946. Despite this, it continues 
its efforts to improve its effectiveness Whatever the future success 
of this paiticiilar oiganization, political action by organized labor is 
likely to continue and expand. 

The American Federation of Labor in 1948 began moving reluc¬ 
tantly towaid this philosophy. Although tiaditions crumble slowly, 
in one manner or another the Federation almost of necessity ex¬ 
panded its political action. The success of their economic actions, 
and those of the entne labor movement, depend on such an awaken¬ 
ing and on cooperative action with other labor and liberal gioups in 
our society. 


Questions 

1. Is the foimation of pressure gioups for the purpose of trying to in¬ 
fluence legislation compatible with democracy? Why or why not? 

2. What conditions encourage the extension of government controls? 
What conditions discourage such extension? How? 

3. Was the reluctance of the American Federation of Labor until after 
World War II to take a coiitmuing and active part in political activity 
a wise policy? Why or why not? 

4 What factors aie the most important ones in determining the general 
attitude of a member of a legislative body or the judiciary? 

5 Was the formation of the Political Action Committee a wise move? 
Has it been effective? What events can you cite to bolster your opinion? 
6. To what extent should union members engage in political action as 
union membeis rather than as citizens of the community? Are their in¬ 
terests as unionists more basic to their own and to public well-being than 
their interests as citizens? 
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EARLY COURT ATTITUDES: THE CONSPIRACY 
DOCTRINE AND LABOR INJUNCTIONS 

Early American unions and the conspiracy doctrine 

The development of the conspiracy doctrine and its application to 
labor in England has been reviewed m an earlier chapter. This 
doctrine proved to be an integral part of the common law of the 
United States and left an indelible mark on our judicial history. Al¬ 
though it was moie diiectly used agamst labor prior to 1842, the 
doctnne has hved on in moie subtle fonns up to the present time 
Relatively recent court decisions contain passages that show the 
imprint of the conspiracy doctrine on judicial thought. 

While to those who are friendly toward organized labor the appli¬ 
cation of the conspiracy doctrme was considered highly undesirable, 
the situations in which the application was made did present knotty 
problems. The various applications of the conspiracy doctrine to 
be discussed all grew out of the collective action of a group of 
workmen seeking to do certam acts or gam for themselves certain 
advantages that are today taken for granted, But m the early nine¬ 
teenth century, there was little or no statute law to govern the em¬ 
ployer-employee lelationship and there was no tradition of union 
action. Hence, concerted action by a union raised the question of 
what rights a group had to act in concert and what acts they could 
carry on, if any, without running afoul of the conspiracy doctrine. 
Clearly, in the first yeais of the nineteenth century as today, the con¬ 
certed act of a group could not be considered in the same light as 
the same act when performed by an individual. Let us look at 
some of the early concerted activities that brought forth the Amer¬ 
ican application of the conspiracy doctiine. 

Professor John R Commons, m his detailed study of the applica¬ 
tion of the conspiracy doctrine to organized labor in this country, 
found lecords of seventeen trials for conspiracy prior to 1842.^ 
Records of some of the cases are incomplete but, from those that 
are complete, it seems clear that each followed a similar pattern. 
In each mstance there was concerted action of workers that pre- 

Comrnons, Jolm R, and Gilmore, E A, Documentary Uiitory of Amencon Indus¬ 
trial Society, Vol. Ill, p 19, “Labor Conspiracy Cases ” Cleveland Artliur H. Clark 
Co, 1910 
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sumably became too difificult for employers to cope with directly, 
otherwise, recourse to the courts probably would not have been 
needed, The workers were accused of conspiring to do acts in 
conflict with the common law; generally, the actions undertaken 
were not the basic question at issue, but rather it was the concerted 
planning or carrying out of the action that was contested. 

The first lecoided trial of a union of workers was in 1806, when 
the Philadelphia Cordwainers were tried on an indictment foi a 
combination and conspuacy to laise their wages ^ It was stated by 
the piosecution m the case that the action was taken “not fiom any 
private pique, or personal resentment, but solely ... to promote 
the common good of the community; and to prevent in future the 
pernicious combinations, of misguided men, to effect purposes not 
only injurious to themselves, but mischievous to society.” Through¬ 
out the hearing the point was made and reiterated that “what may 
be lawful in an individual, may be cnminal in a number of indi¬ 
viduals combined.” 

After rather lengthy hearings, the recorder of the court instructed 
the jury pnor to its letiring to consider the case. With surpusing 
simplicity and directness, the recorder stated, “A combination of 
workmen to raise their wages may be considered in a two fold point 
of view; one is to benefit themselves . . . the other is to injuie those 
who do not join tlieir society. The rule of law condemns bodi.” 
Further, in the view of Mr. Levy, the recorder, “It is of no conse¬ 
quence, whether the prosecutors are two or three, or whether the 
defendants are ten thousand, their numbers are not to pievent the 
execution of our laws.” As for labor, “They should neither be 
the slaves noi the governors of the community,” 

It is interesting to note that the law referred to was not statute 
law but rather common law. Thus, the rule of law that condemned 
the actions of the workers was nothing more than the opinion of an 
individual as to what the legal customs of the community should be. 
Clearly, in the absence of statutory statement and of precedent cases 
in this country, the opinion of the court, as voiced by Mr Levy, was 
the factor that made the concerted attempt of a group of shoemakers 
to control their wages an unlawful action. 

The jury found that the defendants’ concerted action to ensure the 
maintenance of a certain wage rate made them guilty as indicted. 
The sentence of eight dollars and costs was not especially severe, 
but the precedent then established that an attempt to act together 
to raise wages was a legal conspiracy was disappointing to unionists 
and their supporters. To the extent that the ruling was applied, 

’ Full report of indictment and hearings reported in Commons, J , and Gilmore. 
E A , op cit, pp 58-236 
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it meant tliat organized labor was hamstrung in pursuing one of its 
perennial goals. Although in America the predommant theory of 
strict government control, out of which the conspiracy doctrine had 
sprung in England, had been replaced with an espousal of laissez 
fairs, the old attitude lived on and was used against labor in this 
country by persons who would have strongly backed laissez faire 
as applied to business. 

Thus, to the shoemakers went the distinction of first tasting the 
conspiracy doctrine. Of the seventeen conspiracy cases tried prior 
to 1842, the shoemakers accounted for nine.® Other skilled groups 
that developed organizations early in our history also encountered 
the doctiine, and spinners, weavers, hatters, tailors, and plasterers 
found themselves brought mto court. A few of the other cases will 
be of interest. 

In 1823, the Hatters were tried for conspiracy because, in an at¬ 
tempt to maintain their wages, they had forced one Acker to be 
discharged because he worked for “knocked down wages.” ^ The 
defendants were found guilty. In the decision so holdmg it was 
stated that: 

“Journeymen confederating and refusing to work, unless for certain 
wages, may be indicted for conspiracy—for this offense consists in the 
conspiracy and not in the refusal; and all conspiracies are illegal though 
the subject matter of them may be lawful. . . . Journeymen may each 
singly refuse to work, unless fiiey receive an advance in wages, but if 
they refuse by preconcert or associafaon they may be indicted and con¬ 
victed of conspiracy. . . . The gist of a conspiracy is the unlawful con¬ 
federation, and the act is complete when the confederacy is made, and 
any act done in pursuit of it is a constituent part of the offense." 

The shoemakers, as was previously noted, were involved in a num¬ 
ber of cases. The case decided by the New York Supreme Couit in 
1835 was an interesting one.® The New York court essentially re¬ 
peated the conspiracy doctrine, which was to be restated only seven 
years later by a more far-seeing jurist. Perhaps the somewhat 
broader action of the union in this case explains the sweepmg luling 
of the court. 

The situation giving rise to this case was that journeymen shoe¬ 
makers attempted to control not only their own wages but also those 
of persons not belongmg to their organization. They agreed not to 
work for an employer who hired workers for less than the wage 
rates agreed upon. This dispute grew out of the employment of a 

•Commons, J, and Gilmore, E A, op cit, Vol III, p. 21 
* people V. Trequier et al„ I Wheeler’s Grinunal Cases, 1942 (1823). 

‘People V. Fisher et al, 14 Wendell 10 (1835). 
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man named Pemcock to make coarse boots m Geneva, New York 
for 75 cents per pan: when the union was demanding one dollar per 
pair. The resultant strike forced Pemcock’s discharge, and the 
union would not permit his reemployment in that area. 

In holding the action of the union to be unlawful. Chief Justice 
Savage said for the court: 

"The conspiracy In this case was not to commit an offence . . .: the 
raising of wages is no offence—the conspiracy is the offence; if any has 
been committed. 

“The man who owes an article of trade or commerce is not obliged to 
sell it for any particular price, nor is the mechanic, obliged by law to labor 
for any particular price. He may say that he will not make coarse boots 
for less than one dollar per pair, but he has no right to say that no other 
mechanic shall make them for less . . all combinations . . to effect 

such an object are injurious, not only to the individual particularly op¬ 
pressed, but to the public at large ” 

The case of Commonwealth v. Hunt 

Seven years later, the Chief Justice of the Massachusetts Supreme 
Court handed down a ruling on the application of the conspiracy 
doctrine to organized labor that is generally taken to mark the end 
of the line of cases holding that concerted action is as such a con¬ 
spiracy. As will be shown later, the conspiracy doctiine lived on in 
other forms and has caused oiganized labor much trouble How¬ 
ever, after 1842 it was held that concerted action was unlawful if it 
interfered with interstate commerce or if it was held to cause oi 
threaten inepaiable damage to property. Thus, although 1842 did 
not mark the death of a doctrine, it did mark an important stride 
toward the release of labor from court control. 

The situation leading up to the case of Commonwealth v Hunt ° 
was the strike of seven men, essentially for the closed shop. The 
seven agreed among themselves not to work with non-union men 
As a result of this agreement, they were brought into court chaiged 
with conspiracy to impoverish Jeremiah Harne, who refused to join 
the union, and to impoverish the master cordwameis of Boston by 
refusing to allow them to employ anyone they chose. Again the 
question was one of what action was prohibited by the common law; 
there was no statute involved. 

In examining the case, Chief Justice Shaw, an eminent and widely 
recognized jurist, first noted the manner in which tlie indictment 
was drawn In commentmg on tins. Justice Shaw spoke of the 
“qualifymg epithets attached to the facts.” Certainly this was the 

" Commonwealth v fohn Hunt et al, IV Metcalf (45 Massachusetts) (1842) 
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case; the indictment was so drawn as to cast every possible doubt 
on the reasonableness, the honesty, and the legality of the action of 
the union men. For example, the first count of the indictment ac¬ 
cused the defendants of . . unlawfully, perniciously, and deceit¬ 
fully designmg . . , to . . . form ... an unlawful club . . and 
make unlawful rules . . . and unlawfully and unjustly to extort 
great sums of money . . . .” In the third count, the state alleged 
that the defendants were “wickedly and unjustly intending unlaw¬ 
fully to impoverish one Jeremiah Hame . . . .” These phrases from 
the indictment show that there Was an extreme bias against the con¬ 
certed action of workers, but it was not an unusual attitude for 1842, 
especially in the light of earlier court rulings. 

Chief Justice Shaws remark concerning the qualifying epithets 
of the indictment gave an indication of the manner in which he was 
to rule on the case. As he pointed out, the action that was contested 
was the agreement by union members not to “work for a person, 
who, after due notice, should employ a journeyman not a member 
of their society. Supposing the object of the association to be laud¬ 
able, or at least not unlawful, are these means criminal? The case 
supposes that tliese persons are not bound by contract, but free to 
work for whom they please, or not to work, if they so prefer. In 
this state of things, we cannot perceive, that it is criminal for men 
to agree to exercise their acknowledged rights, m such a manner as 
best to subserve their own interests.^’ This part of the ruling was 
indeed significant. Prior to that time, concerted action m itself 
had been unlawful regardless of the aim or means. Now, accord¬ 
ing to the dictum of Justice Shaw, either the goal of concerted action 
or the means of attainmg that goal must be unlawful before the con- 
spiiacy was indictable. In other words, the modem definition used 
by Justice Shaw was that a conspiracy was “a combination of two 
or more persons, by concerted action, to accomplish some unlawful, 
oppressive, or immoral action, or to accomplish some purpose, not 
of itself unlawful, oppressive, or immoral, by unlawful, oppressive 
or immoral means.” 

As to the agreement not to work for an employer who employed 
non-union men or those whose dues were unpaid, tlie court held 
It to be “sunply ... an agreement ... not to work ... It sets 
forth no illegal or criminal purpose. , . And, in conclusion. Jus¬ 
tice Shaw ruled that “associations may be entered into . . . to adopt 
measures that may have a tendency to impoverish another . . , and 
yet so far from being criminal or unlawful, the object may be highlv 
meritorious and public spirited. The legality of such an associa¬ 
tion wiU theiefore depend upon the means to be used for its accom- 
plishinent If it is to be carried mto effect by fair or honorable and 

* It. , ,, 
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So ended one chapter in the history of the conspiracy doctrine 
It was to continue, but no longer was unified action as such to be 
held unlawful without some other basis on which to rest the court 
ruling. It IS impossible to determine the extent to which the court 
rulings retaided the union movement Certainly the histoiy of 
Ameiican trade unions m the first half of the nineteentli century 
was one of many experiments and many failures It seems doubt¬ 
ful that there would have been a strong union movement at that 
time even if there had been no conspiiacy doctrine, the conditions 
were not ripe for a strong, unified labor movement Unionism was 
at that time in an experimental stage. It had not proven itself and 
theie was no widespread knowledge of or experience with unions. 
Also, theie were at that time alternative oppoitunities for workers: 
if they became especially dissatisfied with their work, theie weie 
other jobs and cheap land available.’ As a result, theie was not 
enough class or job consciousness to form the basis of a strong 
worker oiganization. 

Under these conditions, it was to be expected that early nine¬ 
teenth century unions would be impermanent and weak. Another 
reason foi attributing relatively little effect to the court lulings is 
the lightness of the sentences levied. First of all, in a number of 
cases the union membeis weie found not guilty. In most of the 
suits, however, they were found guilty but weie usually given very 
light sentences. In a number of the cases reported by Commons 
and Gihnoie the defendants were fined one dollar each and costs, 
and 111 all other reported cases but one tire fines weie less than ten 
dollars per person. In the one exception,® the president of the 
union was fined $50, one conspicuous member fined $100, and the 
other union men fined $50 each. Thus, the fines levied ceitamly 
weie not a great deterrent to union action. However, die psy¬ 
chological effect of a number of adverse rulings, even with token 
punishment, would have been to dampen union enthusiasm There 
IS no way of separating this psychological factor from other deterrent 
conditions that were operative in the first half of the nineteenth cen¬ 
tury.” 

Despite the fact that Commonwealth v. Hunt popularized the 

’ The h.iiclship involved m traveling to the location of the cheap land and in be¬ 
ginning a new way of life made it difficult, but not impossible, for workeis to take 
advantage oi the land that was available 

“People V Faulkner et ah, reported m Commons, J, and Gilmore, E, A., op cit, 
Vol. IV, p, 315 

“ Professor Witte is inclined to mmimlze the importance of the pre-1842 cases. In 
his opinion, few of the cases showed a strong anti-union bias, and the anti-labor rul- 
mgs that were rendered rested primarily on the metliods used Only in two cases 
was concerted action to raise wages held indictable as conspiracy Witte, E E , 
“Early American Labor Cases" Yale Law Journal, May, 1926, Volume 35, No 7, 

aoK 



106 


EARLY COURT ATTITUDES 


modem definition of conspiracy and finished the doctrine that con¬ 
spiracy and concerted action were synonymous, it did not mark the 
end of the doctiine as applied to organized labor. The Massachu¬ 
setts court was not binding on other courts; despite the new em¬ 
phasis and interpretation, the early conspiracy cases were still 
precedent. There were more conspiracy cases in the last half of 
the nineteenth century than m the first half. In fact, three cases 
were reported in the twenty years following the Conintonivscilth v. 
Hunt decision and eighteen cases were reported between 1863 and 
1880.^“ 

As a result of the continuation of conspiracy cases, the post-Civil 
War unions urged the abolition of the conspiracy laws, that is, the 
court application of the conspiracy doctrine. The union demands 
were not very effective; a few states, such as Pennsylvania, New 
York, New Jersey, Maryland, and Illinois, passed laws supposedly 

f iving protection against abusive application of the conspiracy 
octrme. But the laws availed the unions little, in Pennsylvania, 
after the “protective” law conspiracy cases were still heard in the 
courts. For example, a group of miners was tried for conspiiacy. 
Fines and thirty-day jail sentences were the penalty for organizing 
and presenting demands to the mine owner. Other conspiracy trials 
also resulted m fines and imprisonment. Witte reports at least four¬ 
teen conspiracy cases m Pennsylvania alone during the 1880’s. It 
is interesting to note that the head of the Knights of Labor, Ter¬ 
ence Powderly, attributed the discontinuance of the secrecy of the 
organization to a conspiracy tnal brought against a local group of 
tile Knights. 

Labor injunctions 

Since the 1880’s, prosecutions of union groups for criminal con¬ 
spiracy have not been frequent. This changeover has not been 
due so much to a change in the general attitude of the courts—at 
least not until the 1930’s—as to the development of a more effective 
and convenient technique.^ Professor Witte believes this change 
occurred “solely because injunctions became the usual form of ac¬ 
tion in legal controversies growing out of labor disputes.” In 
fact, in his opinion, the courts were less friendly to labor unions 
durmg the 1880’s than they had been earher. 

Thus, criminal conspiracy proceedings were abandoned for some- 
thing new and different. But the general unfriendliness of the 
courts, the legislatures, and the public toward effective union action 

^ibtd 

" Comnions, J , and Andrews, J , op. cit, p. 383 
“ Witte, op. cit., Yale Law Journal, p. 834 
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was not dropped. The conspiracy doctrine and the attitude exem¬ 
plified by it lived on in government action to prohibit interference 
with interstate commerce and tlie mails, and later in action to pre¬ 
vent “irreparable damage to property.” 

Government action to forbid combinations and conspiracies in 
restraint of interstate commerce is discussed in the following chap¬ 
ter. In the remainder of tliis one the development and use of the 
labor injunction will be examined. Before turning to this subject, 
let us note the nature and purpose of injunctions. An injunction is 
an order of a court sitting in equity diiectmg that an act be done 
or, more probably, not be done That is, an injunction is an order 
of a judge usually forbidding certain action, theoretically, injimctions- 
are issued only to prevent irreparable damage to property. A labor 
injunction is so named because it is a court order issued during a 
labor dispute, or prior to a labor dispute if it can be proven to the 
satisfaction of tlie judge that irreparable damage to property is 
threatened by actions taken or likely to be taken. In a great ma¬ 
jority of cases, it is issued at the request of management and directs 
or forbids certain action by workers 

If an employer seeks an injunction during a labor dispute, he will 
begin by filing a bill of complaint in a court havmg jurisdiction.^* 
The bill of complaint will indicate the property of the plaintiff and 
the acts of tlie woikers that threaten the property. This is likely to 
be stated at length, with a strong case made that the workers have 
conspired or are conspiring to do irreparable damage to property. 
Finally, the bill of complaint wiU request relief, specifying, in most 
cases, tire exact nature of the relief sought, namely: an mjunction 
which it is hoped the judge will issue, the foim of which is prepared 
by the plaintiff’s attorney. A study of injunctions issued in Ohio 
state courts in the early 1930’s brought the conclusion that “the m- 
jun,ction itself is rarely written by the judges.” Unless some dis¬ 
agreement develops over the wordmg or provisions that necessitates 
some reorganization or rewording by the judge, die order is a prod¬ 
uct of the plaintiff’s attorney. 

If, on the basis of the complaint and any evidence or afBdavits 
filed, it is thought that relief should be granted, a tempoiary restrain¬ 
ing order may be issued. Such an order, supposedly to apply for 

“ For a technical discussion and definition of the injunction see Frentice-IIall Labor 
Course 

“ For a more complete discussion of injunction procedure see Witte, E E,, The 
Government m Labor Disputes, Ch V New York. McGraw-Hill Book Co., Inc., 
1932 Frankfurter, F , and Greene, N, The Labor Injunction, Clis. II and III New 
York The Macmillan Co , 1930. 

Mathews, Robert E , and others, “Survey of Ohio Practice in Issuance of Labor 
Injunctions.” Ohio State University Law Journal, June, 1939, Vol. 5, No. 3, p 294 
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only a few days, is for the purpose of maintaining the status quo 
until an examination of the situation can be made and the merits of 
the issues determined. But in a labor dispute it is impossible to 
maintain the status quo. Every day of such a dispute changes the 
relative bargaining strength of both paities, and it requires more 
than a court order to put relative bargaining power in a state of sus¬ 
pended animation from which it will emerge just as it entered. 

The temporary restraining orders issued have been among the 
worst abuses of injunctive practice. As was noted above, they usu¬ 
ally are not diawn by the issuing judge. Sometimes tlie writs are 
not even issued from a court, but rather from the judge s home or 
.wherever he may be found.^® Thus, in many cases futuie hearings 
may prove tliat a temporary restraining order should be modified 
before extension or perhaps denied But when such a determina¬ 
tion is made after hearmg, the dispute may well have been lost in 
many cases And the practice of posting a bond that would be 
foifeited in case it develops after hearing that the order should not 
have been issued does not offer adequate redress. How can anyone 
estimate the amount of loss to a imion from an unreasonably restric¬ 
tive order that may have limited the effective prosecution of a stnke 
or other bargaining technique? 

When a complaint is filed a time should be set for a preliminary 
hearing to determine the validity of the complamt and the future 
action that should be taken. Since passage of the Norris-LaGuardia 
Act, such hearings in federal courts are to be held within five days 
and supposedly within ten days m most state courts, but in many 
instances postponements make tlie waiting period longer. In an 
extremely unusual case, over two years elapsed between the issu¬ 
ance of the temporary restraining order and the temporary injunc¬ 
tion After the prehmuiary hearing, the judge may extend the 
restraining order, continue it in modified form, or refuse iniunctive 
relief. •’ 


Temporary injunctions usually are tlie last stage of injunctive le- 
liei issued by the couits because the dispute usually is resolved in 
some manner dunng the extremely long time tliat elapses between 
the lestiaimng order and die full trial, which is helcf in many in¬ 
stances prior to issuance of a permanent injunction. Of course 
either party may appeal a case centering on the issuance of either 
a temporary or permanent mjunction, but tins is not true with re¬ 
spect to a temporaiy restiaming oider. 

Since an injunction is an order issued by a judge, it is, in case of 
violation, enfor cible through contempt of coui't action. In the past, 


‘“/M, p 315. 
" Ibid, p 92 
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and to a large extent up to the present time, the judge whose in¬ 
junction has been violated is the one who tries the case. Consider¬ 
able question may be raised as to the absence of bias in a judge who 
has seen one of his oiders flouted Persons guilty of contempt may 
be fined or imprisoned or both, the only limit on the severity of the 
sentence being a degree of unreasonableness sufficient that a higher 
court would not uphold the action of tlie lower couit. 

It has been pointed out that mjunctions are intended to prevent 
irreparable damage to propeity. As long as the concept of piop- 
erty was one that held physical goods only to be property, the po¬ 
tentiality of the doctnne was not great; if property was only phys¬ 
ical goods, then physical violence was necessary to cause damage. 
But before the close of the nineteenth century, the Supreme Couit 
began to look upon the right to do business and fiee access to com¬ 
modity and labor markets as propeity.^® When these intangible 
rights began to be so considered, the problem of preventing iriep- 
arable damage to property became much more complex. A 
“black look” or a threat of physical violence could not break a win¬ 
dow 01 destioy a machine, and under the concept of propeity as 
things physical, such actions would not be subject to injunctive 
prohibition. But when the right to sell or buy goods on tlie market 
and to operate one’s business in search of profits came into the defi¬ 
nition of property, many acts tliat had not done so before thieatened 
irreparable damage. The “black look” or threat might be enough 
to keep workers away from a plant and thus mteifeie with the right 
of the owner to do business. Or the boycott or threat of a boycott 
of a dealer might cause him to refuse to handle the product of some 
firm, again this was an interference with the right to do business. 

Thus, the broadening of tlie concept of property made the labor 
injunction a much more effective anb-labor weapon, The practice, 
which was so discouraging to labor, was, however, quite in keeping 
with court attitudes and philosophy Nevertheless, organized labor 
attacked the injunction on the basis of its protection of intangible 
nghts,^® It is interesting to note that despite these attacks, the 
injunction-controlling legislation finally enacted by the federal 
government did not deny the right to protect rights where irrepara¬ 
ble damage was threatened, and other specrfied condrtrons were ful- 
fiUed 

Complete agreement is lacking on when the first injunctions in 
labor disputes were issued in this country. It is agreed, however, 

^®For example see, Adams Express Co, v. Ohio, 165 U S 194 (1897), rehearing 
166 U S 185 (1897) This was a rather complete but not the first statement of the 
new concept 

“ Witte, E E , The Government in Labor Disputes, p 105 
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that Great Britain gave a precedent for labor injunctions in the 
Springhead v Riley case of 1868.*® However, the British courts djd 
not cultivate the injunction to which they had given birth. The 
American courts, despite the fadure of the British to develop the 
legal tool, made widespread and effective use of injunctions in labor 
disputes The first injunctions in this country probably were issued 
in the 1880’s,*^ but widespread use of this weapon came after 1895. 

There were at least two causes for the rapid development of m- 
junctions after 1895. One was the expansion of the definition of 
property to include intangible rights thereby creating a much 
broader field for protection. A second cause was the ruling of the 
Supreme Court m the Debs case.** This case, discussed in the fol¬ 
lowing chapter, called attention to labor injunctions and their ef¬ 
fectiveness Aside from the general publicity which accompanied 
the strike that gave rise to the Debs case, the statement of Eugene V. 
Debs, President of the American Railway Union, tliat the injunction 
did the most to break the stiike testified to the effectiveness of in¬ 
junctions. Small wonder, then, that use of the injunction began to 
increase rapidly. 

Examination of the number of labor injunctions issued m various 
decades shows how the institution grew. It has been estimated 
that up to mid-year 1930 nearly 1850 mjunctions weie issued in 
labor disputes. Of these, it was estimated that 28 were issued in 
the 1880’s, 122 in the 1890’s, 328 from 1900 thi ough 1909, 446 from 
1910 through 1919, and 921 from 1920 thiough April, 1930.*® This 
list may not be a complete one, many mjunctions are issued by the 
lower courts, and, especially in the early years, were issued with¬ 
out pioper records being kept Smce many mjunctions may not be 
propeily reported, some of them may escape detection. For ex¬ 
ample, a study of 55 injunctions issued in Ohio in the mid-thirties 
showed that only eight were recorded*^ Thus tire evidence that 
IS available would indicate that there have been moie mjunctions 
than those tliat have been discovered. 

While the figures cited above are, of necessity, estimates, no com¬ 
parable data are available concerning the issuance of labor injunc- 

^ Spnnghead Spinning Co v. Riley, L. R. Equity, 551 (1868). See above, Ch 
III 

“ Frankfurter, F, and Greene, N., op cit , p 21, reports the earhest writs m tlie 
1880’s Witte, E. E , The Government in Labor Disputes, p 83, places tlie first in¬ 
junctions in “the early 1880’s ” Landis, J M., and Manoff, M , Cases on Labor Law, 
pp 39-40, reports that the origin of the injunction in American labor disputes “dates 
back to the Railway Strike of 1877.” However, appreciable expansion of the injunc¬ 
tion came in the 1880’s 

=«In re Debs, Petitioner, 158 U S 564 (1895) 

^ Witte, E E , The Government in Labor Disputes, p 84 
Mathews, R E., and others, op, oit, p 292 
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tions since 1930, It is known that after the passage of the Norris- 
LaGuardia Act in 1932^® the number of writs issued by federal 
courts was curtailed sharply, but their issuance was not entirely 
stopped. Although some states have enacted laws tliat restricted 
the issuance of orders by the state courts, many others did not do 
so. Consequently, the labor injunction has continued to be a 
knotty problem throughout the first half of the twentieth century. 

Evaluation of labor injunctions 

Smce the general tenor of the discussion of injunctions m labor 
disputes has been critical, it is desirable at this point to examine 
the inherent abuses that warrant such a condemnatory attitude.^® 
Some of the criticisms to be made have already been noted and 
need only be recalled to mind at this point. Among these is the fact 
that injunctions have been used to protect expectations as well as 
physical goods and that such extension has made the question of ir¬ 
reparable damage much more complex A second objection noted 
was that in many cases temporary restraining orders have been 
issued ex parte, or without hearing. Although these wiits aie sup¬ 
posed to maintain the status quo while an investigation can be made, 
it has been stressed that m reality the relative strength of the parties 
to a labor dispute changes with every day that the stoppage con¬ 
tinues. In addition, it has been noted that in many cases the sup¬ 
posedly temporary restraining orders have been extended until such 
time as the situation has changed entiiely. 

A thud criticism of the use of injunctions m labor disputes is the 
coverage of the writs. In many of tire injunctions issued, union 
leaders and members aie enjoined from certain activities, then some 
such catch-all phrase as “and all persons whomsoever” is added. If 
an injunction is so woided and is held to apply to “all persons whom¬ 
soever,” the result is that the courts aie, in essence, legislating. 
For when a government body makes rules for action in ceitain cases 
and these rules apply to all persons, the rules are essentially law. 
Legislating certainly is not normally thought of as a desirable func¬ 
tion of the judiciary. In addition, the virtue of regulating some of 
the actions of persons entirely removed from a labor dispute under 
tlie guise of protecting property seems questionable. 

Another undesirable feature of injunctions in labor disputes is the 
wide variety of actions that are enjoined. Prohibitions are in many 
cases sweeping and include activities that are not in themselves un- 

“ See below, Ch XV 

“ Frankfuiter, F , and Greene, N, op ett, Chs 11 and HI, offer pertinent criticisms 
Witte, E E , The Government in Labor Disputes, Ch V, evaluates injunction proce¬ 
dure. 
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lawful and which have a very elusive relationship, if any, to property 
damage. For example, Ohio state court injunctions of die mid¬ 
thirties forbade, m one or more cases, the following actions • peace¬ 
ful picketing, giving any publicity to a dispute, public assembly, 
peisuasion to jom a union, persuasion to breach a contract or to ter¬ 
minate a contract, and persuasion not to seek employment in the 
plant where a dispute existed Other injunctions have run the 
gamut of possible piohibitions. In one extreme case, union men 
were forbidden to display signs or banners within ten miles of a 
struck mine, and the injunction required that pickets be citizens and 
able to speak English.^® Other injunctions often have forbidden the 
annoying of workers who remain on the job, one gomg so far as to 
prohibit “black looks.” Other judges have assumed that there is 
no such diing as peaceful picketmg and have acted accordingly. 
From these examples it is clear that prohibition of mjunctions is 
oftentimes far-ieaching and extremely difficult for a union to obey 
to the letter without abandoning all semblance of bargaining out an 
issue that has reached the stage of a work stoppage. 

Still anodier criticism is pertinent. It is a common situation for 
tlie sympathies of tlie average judge to be more closely alhed With 
the employer than with the employee. Therefoie, it is piobable 
that employers will find a tendency among judges to look with 
favor on their requests for injunctive relief. The judge under¬ 
stands tlieir needs and interests much better than he does those of 
the workers. In many instances, by birth, training, and background 
the judge has few contacts with and little understandmg of tire work¬ 
ing classes and their interests and needs 

The prepondeiant majority of mjunctions issued at management’s 
request and to protect their interests is not complete proof of the 
point made in the piecedmg paragraph, but is woith noting Witte 
leports only 43 mjunctions issued on behalf of labor as contrasted 
with 1845 issued at die request of employers.^® The study of Ohio 
mjunctions showed 51 in which die employer was plaintiff and only 
four in which the workeis were plaintiff.®® In addition, of these 
four cases, two were injunctions agamst other employee groups, 
so that actually only two were cases of employees against employers 
In good pait, this deaith of pro-labor mjunctions is due to the fact 
that organized labor has not developed the piactice of asking help 
from the courts. But, m part, the failure of workers to take this 

^ Matiiews, R E , and others, op cit, p 319 

‘"Preliminary injunction of September. 1927, issued on behalf of the Clarkson 
Coal Mining Go against tlie United Mme Workers of America by Federal District 
Judge Benson W. Hough, Quoted m full m Frankfurter, F, and Greene, N , op cit , 
Appendix V 

Witte, E E , The Government in Labor Disputes, p. 234 

n F nnd nrt rtf n 2Q2 
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step IS probably clue to their deep-seated distrust o£ the courts, a 
feeling that is widespread. 

Whereas the abuses of injunctions noted above are clear, the 
effect of injunctions on the outcome of labor disputes is not so 
clear.®^ It is impossible in any set of circumstances to know what 
would have happened if sometiiiing else had not happened In the 
instance of a labor dispute in which an injunction has been issued, 
it is impossible to deteimine what would have been the couise of 
events if theie had been no injunction. As far as violence is con¬ 
cerned, it is doubtful if injunctions do much to prevent it, for it is 
unlawful even williout the judicial order. Nor is an injunction 
likely to have any effect on the quality or quantity of police protec¬ 
tion affoided to piopeity. On the other hand, couit oideis disal¬ 
lowing secondaiy boycotts have in many instances been successful. 

Perhaps tlie most significant result of injunctions was the psy¬ 
chological effect on the workers upon whom they were served The 
experienced labor leader who knows something about such orders 
may not be especially frightened. But to the ordinary workman, 
uneducated and mexperienced in legal terminology and in what are 
his lawful lights, an injunction may be quite effective Especially 
where labor is unorganized oi weakly organized this is likely to be 
the case. 

Whatever the real effects of labor injunctions, oiganized labor has 
for the past fifty years, whenever faced witli mjunctive restrictions, 
been strong in its denunciation of the device. The opposition to in¬ 
junctions merged in the early years of the twentieth century with 
the opposition to the application of die anti-trust laws to organized 
labor. This was probably a lesult of the fact that some of the early 
injunctions, in the Debs and Bucks Stove and Range cases,”® were 
issued in disputes that revolved around labor activities that re¬ 
stricted interstate commerce. The opposition to tiie anti-tiust laws 
became especially strong on the pait of the American Federation of 
Labor after 1908, when Samuel Gompers, then President of the or¬ 
ganization, was found guilty of contempt of court and given a jail 
sentence, which, because of legal technicalities, he did not serve. 
This was enough to convince the Federation that no one was exempt 
from die anti-trust laws or the mjunction. 

Labor injunctions and the Clayton Act 

In 1914, the stiong drive of the Ameiican Federation of Labor 
bore fruit, so its leaders drought, in die passage of the Clayton Act. 
Although the major purpose of the act was to clarify the Shemian 

“Witte, E E , The Goveinment in Labor Disputes, Ch VI, examines the net re¬ 
sults oi labor injunctions 

“Discussed in llie next chapter 
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Anti-Trust Act of 1890, certain sections dealt with the labor injunc¬ 
tion, the purposes for which it could be issued, the conditions under 
which it was to be issued, at whose request it might be issued, and 
the punishment for contempt of comt. Tliese sections merit care¬ 
ful examination 

Section 20 of the Clayton Act*® seems, at fiist glance, to have 
provided exactly the protection tliat labor had been demanding 
But, on more careful examination, it will be seen to have contamed 
a sufficient number of “weasel words” to make the injunction pro¬ 
visions almost meaningless. The section provided: 

"That no restraining order or injunction shall be granted by any court of 
the United States, . . . m any case between an employer and employees, 
or between employeis and employees, or between employees, or between 
persons employed and persons seeking employment, involving, or glow¬ 
ing out of, a dispute concerning terms or conditions of employment, un¬ 
less necessary to prevent irieparable injury to property, or to a property 
right, of the party making the application. For which injury there is no 
adequate remedy at law . . 

“And no such restraining order or injunction shall prohibit any person 
or persons, whether singly or in concert, from teiminating any relation of 
employment, or from ceasing to perfonn any work or labor, or from 
recommending, advising, or peisuadmg others by peaceful means so to 
do, or from attending at any place where any such person or peisons may 
lawfully be, for the purpose of peacefully obtaining or communicating 
information, or from peacefully persuading any person to woik oi to 
abstain from working, or from ceasing to patronize oi to employ any 
paity to such dispute, or fiom recommending, advising, or persuading 
others by peaceful and lawful means so to do, from paying or giving to, 
01 withholding from, any person engaged in such dispute, any strike 
benefits or other moneys or things of value, or from peaceably assembling 
in a lawful manner, and for lawful purposes; or from doing any act or 
thing which might lawfully be done in the absence of such dispute by 
any party thereto. . . 

Careful reading of this section of the law shows that it did no 
more than state solemnly that that which was lawful piior to the 
passage of the Clayton Act was still lawful after its passage. Good 
injunctive practice prior to the Clayton Act had held that the in¬ 
junction was only to prohibit irrepaiable damage to property. The 
Clayton law simply repeated good mjunctive practices. As to tlie 
actions listed m the section which weie not to be enjoined, they 
weie relatively meanmgless because of the judicious sprinkling of 
the words "peaceful,” ‘lawful,” “peaceably,” and the like, through- 


“38 Stat 780 
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out the passage. It did not require a revision of tlie anti-trust laws 
to provide that a person or persons should not be prohibited from 
peaceably doing lawful acts.®* 

Section 17 of the act inquired that notice be given the defendants 
of the issuance of a tempoiaiy lestiaining oider unless the em¬ 
ployer’s affidavit proved iireparable injury imminent Sections 20 
and 21 allowed a person accused of contempt of couit to demand a 
jury trial if the act committed was a ciiminal offense under federal 
law or the laws of the state in which committed In addition, to 
validate the demand for jury tiial the contempt was to have been 
indirect, that is, not in tlie presence of the court or so close thereto 
as to rnteifere with the administration of justice In practice, these 
provisions gave very little to organized labor. 

It was Section 16 of the act that proved to be a real blow to labor, 
as far as tire labor injunction was concerned This section pro¬ 
vided, in part, “That any person, firm, corporation, or association 
shall he entitled to sue for and have injunctive relief, in any court 
of the United States having jurisdiction over the parties, against 
thieatened loss or damage by a violation of the anti-tiust laws . . 
The full impoit of this piovision is not apparent without a knowl¬ 
edge of the anti-liust laws, which aie the subject of the next chap¬ 
ter. Briefly, the situation undei the Sheiman Act was that only the 
government could ask an injunction agamst a violation of the anti- 
tnist law. Under the Clayton Act, an individual was allowed for 
the first time to request injunctive relief fiom anti-tiust violations 
It will be seen later that, while the “protective clauses” of the Clay¬ 
ton Act really changed nothing. Section 16 did make a marked 
change and one that caused the anti-tiust laws to be invoked against 
organized labor much moie frequently than before. 

Labor injunctions and the right to organize 

While the movement for revision of the Clayton Act grew and 
bore fmit, an incident which was to give further testimony of the 
threat of injunctions to organized labor was being tested in tlie 
courts. This case, a landmark in governmental policy toward 
die right of workers to organize, was heard by the Supreme Court 
in HHchman Coal and Coke Co. v. MitchelV^ In this case, the 
majority of the Court, by basing their opinion on legal technicali¬ 
ties, held that yellow-dog contracts (agreements not to become a 
union member while in tire employ of a certain company) could be 


“Berrnan, Edward, Labor and the Sherman Act, p. 101 ff New York Harper 
and Brothers, 1030, offers a brref but accurate evaluation of the labor sections ot the 
Clayton Act 

“‘245 U. S. 229 (1917) 
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protected by the issuance of injunctions.®® The facts in the case 
follow. In 1907, after a strike, the Hitchman Coal and Coke Com¬ 
pany announced its intention and reopened its mine on a non-union 
basis. On reopening, the company required all workers to agiee 
orally that they were not and would not become members of the 
mme workers’ union, later this was changed to a written agreement 
which all were required to sign. This yellow-dog contract stated 
specifically that the worker was not a member of the United Mine 
Workers Union and would not become a member while in tire em¬ 
ployment of the Hitchman company. Becoming a member of the 
union meant that the worker should sever his employment relation¬ 
ship with the company. Ignoring these agi cements between the 
company and its employees, the United Mine Workers sent an or¬ 
ganizer into the area. At the time, there was no attempt to call the 
men out on strike; the job was to get as many as possible to sign 
agreements to become members of the union The names of those 
so agreeing were kept secret at the bme. ' 

In October, 1907, the company brought suit asking for an injunc¬ 
tion to restrain the union from interfenng with the relationships 
existing between tire company and its workeis. The District Court 
granted a sweeping injunction, basing its decision on two grounds* 

(1) that the union "was a common law conspiracy in unreasonable 
restraint of trade, and also and especially a conspiracy against the 
rights of non-union miners m West Virginia,” and (2) drat tide 
union, although cognizant of the relationship between die company 
and its workers, "endeavored by unlawful means to procure a bieacb 
of diese contracts by the employees.” On appeal, die Circuit Court 
of Appeals reversed the decision of the lower court and held that 
an injunction was not allowable under the ciicumstances. The 
company then appealed the case to die Supreme Court. 

The question at issue before the Court, therefore, was whether 
the company was entitled to injunctive relief under the circum¬ 
stances. In examining the case, the Court considered only the 
rights of the company and not those of the employees As the Jus¬ 
tices put it, “The case involves no question of the rights of employ¬ 
ees. Defendants have no agency for plaintiff’s employees. . . 
This IS indeed a naive point of view, for in employer-employee rela- 


“ The decision in the Hitchman case was not unprecedented, at least two previous 
sanctioned yellow-dog contracts and discrimination against union niembers. 
In 1908. m Adair v U S (208 U, S 161) the Court declared void the provision 
ot Uie E-rdman Act of 1898 making it a crime to discriminate against an employee of 
an mferstate carrier because of union membership Again, in 1915, tlie Court held 
m Coppage v Kansas (236 U S 1) that a Kansas statute prohibiting tlie use of the 
yellow-dog contract was repugnant to the fourteenth amendment 
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tionships a right of one party is a duty of the other. Put another 
way, if the company is to be allowed to exercise its rights to hue 
only non-union workers, the right of any of its workeis who wishes 
to join the union certamly is involved and it requires more than a 
Supieme Couit statement to make the situation otheiwise. The 
hypothetical oppoitunity to take another job if not satisfied with any 
condition is usually much more diflScuIt to put into piactice than 
to propose. 

Because, as tlie Couit saw the situation, no lights of employees 
weie involved, the opinion, “That the plaintiff was acting witliin its 
lawful rights in employing its men only upon terms of continuing 
non-membership in the United Mine Workers of America is not 
open to question,” is logical. And “theie was no middle ground ” 
Tlieie could not be an open shop; it must be either union or closed 
non-union. Following this line of reasoning, that the company was 
within its lights and that theie was no middle ground, die Court 
held that “none of the men had a right to remain at work . 
after joining the union.” 

The Couit lecognized that the organizer for the United Mine 
Woikers was only askmg the men to agree to join the union when a 
sufficiently large number had signified such a willingness to wan ant 
coming into the open But, said the Couit, a court of equity “looks 
to the substance of things and essence of things and disregards mat- 
teis of form and technical nicety.” Their reasoning, disregarding 
matters of technical nicety, was that peisuading men to agree to 
join a union was simply another way of inducing them to join 
Further, tlie Court pointed out that “when passmg upon the rights 
of mjunction, damage thieatened, irremediable by action at law, is 
equivalent to damage done ” 

Fiom these excerpts of Couit leasoning it is clear that the Court 
was in no frame of mind to approve the opinion of die Court of 
Appeals, which had held in favor of the union. Other biief quotes, 
not a part of the thread of reasoning, also show the thought of the 
Court For example, the decision speaks of the “ignorant, foreign- 
boin miners,” a desciiption perhaps true m some cases, but not so 
universally as is implied Whether or not die statement be true, 
the fact of foieign biitli oi limited educational opportunities does 
not seem to be relevant in any way to the legal rights of the two 
parties. In addition, lefeicnce is made to the demand that the 
company recognize the union “at the cost of its own independence.” 
Certainly the recognition of a union and engaging in collective bar¬ 
gaining with the organization does take away some of the freedom to 
make any decision regardless of its effect on odiers. But, although 
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independence may have been restricted, certainly it is not lost In 
addition, the restiiction of tlie one makes possible greater freedom 
for otheis. 

The Court admitted the legality of unions, but went on to warn 
of the “vast power” that accrued to them. Against this power indi¬ 
viduals may be helpless, therefore, “it is the duty of government to 
protect tlie one against the many as well as the many against the 
one.” The statement has an element of truth but various conclu¬ 
sions may be drawn from it. Certainly an individual should be 
piotected fiom unreasonable deprivation of life, liberty, or property. 
But, on the other hand, in a complex society, and especially in eco¬ 
nomic life, one man's rights come m conflict with those of another. 
No person or institution is entitled to exercise, without any regard for 
others, his so-called rights, which, more accurately, are pnvileges 
extended by society ramer than rights 

Even though there be serious doubts concerning the basis of the 
Court’s opinion, the ruhng was clear. The company was entitled to 
mjunctive relief against the union for the following reasons: (1) at¬ 
tempting to unionize the employees, (2) attempting to persuade 
employees to agree to join the union in violation of the non-union 
agreement, (3) enticing workers to quit because the mine operated 
non-union; (4) trespassing on company premises for union busmess; 
or (5) persuading persons not to seek or accept work in the mme. 
An injunction against picketing and physical violence was denied 
because neither of these had occurred or been threatened. Thus, 
while restiictmg slightly the sweep of the District Court mjunction, 
the Supreme Court upheld again the right of employers, through the 
use of injunctions and yellow-dog contracts, to deny to their workers 
the right to become union members. 

As was true m numerous labor cases which were commg before the 
Supreme Court at that tune, Mr. Justice Brandeis dissented. The 
dissent, concurred in by Mr. Justice Holmes and Mr Justice Clarke, 
was of no avail, but is worthy of note because it marks the direction 
m wliich legislative and judicial thinkmg was to move The dissent 
questioned the reahty of the technical freedom of men to sign or 
not to sign yellow-dog contracts; it was recognized that economic 
necessity might force acceptance against the individual’s will. Jus¬ 
tice Brandeis held that the intent of the union to organize the mme 
was lawful. It was “part of a reasonable effort to improve the con¬ 
dition of workingmen engaged in the industry by strengthening their 
bargammg power tlirough unions . . . , no conspiiacy to shut down 
or otherwise injure West Virginia was proved . . With the goal 
lawful, the aim of unionizmg the mine was lawful unless some un- 
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lawful means were used in so doing. In tins case, there was no 
violence. 

In the opinion of the dissenters, the attempt of the union to per¬ 
suade workers to agree to join the union at a later date did not 
amount to inducing a breach of contract. The contract specified 
that the employment relationship would be severed if the employees 
joined the union. When the company sought the injunction the 
workers were not union membeis, although some had agreed to join 
whenever the union officials decided the time was right From 
these facts the dissenters diew the conclusion that “when this suit 
was filed no right of the plamtiff had been infringed and there was 
no reasonable ground to believe that any of its lights would be in¬ 
terfered with . . ” 

Thus, another item calling attention to the fact that labor injunc¬ 
tions were a seiious tlireat to organized labor was put into the 
record. Many moie such items weie to come, but, although some 
extreme mjunctions were yet to be issued oi validated by the Su¬ 
preme Court, they were issued under the anti-trust laws, supposedly 
to prevent control of or unreasonable influence on interstate com¬ 
merce. The applications of the anti-trust laws will be examined 
in the next chapter 

As has been seen, the modifications of the Clayton Act were in- 
efFectual so far as changes in mjunctive policy were concerned It 
will be noted in the next chapter that the act was equally ineffective 
as a modification of the application of the anti-tiust laws to organ¬ 
ized labor Thus, the battle to control the injunction was still to 
be won, the movement that had failed in 1914 had to be revived 
and revamped While the effoit agam was to secure legislative re¬ 
vision, organized labor also began to be conscious of the importance 
of the selection of judges and to take an active part m trying to 
influence such selections The injunction issue brought a political 
consciousness and activity, a consciousness and activity that was to 
smolder at some times and burn brightly at others It was not to 
yield positive results until 1932 


Questions 

1. Is it reasonable to allow individuals complete freedom to act in concert 
or IS there meiit in the essence of the doctrine of conspiiacy, that is, 
that concerted action gives an unreasonable amount of power? Why? 
2 To what extent was the growth of the labor injunction related to the 
conspiracy doctrine? 

” Witte, E E , The Government in Labor Disputes, p 125 S 
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3, To wEat extent did iWly legislative and jedicial attitudes diS' 
wage uDioii grofftl m tEe U, S. in tEe nineteeutE centojf 

A It is often said Eiat tEe anti-trust laws Eave not Eeen applied witE 
eijual zeal to Ensiness and to oiganized laEot fc data tan Ee offeree 
to prove or disprove tEis opimonf 

5, If fte principle End Eeen folowed, early in tEe tvenEetE century, tEat 
tEe anb-tat laws were not appEcaEle to organized laEor, wEat woulf, 
Eave Eeen tEe effect of tEe precedent on recent federal laEor legislation? 

6 Wiy Eas organized laEor not attempted to male greater use of in¬ 
unctions in laEor disputes? 



Chapter VII 


COURT APPLICATION OF THE ANTI-TRUST 

LAWS 

The Sherman Anti-Trust Law of 1890 

During the last pait of the nineteenth century the government of 
the United States was giving at least lip service to the economic the¬ 
ory that free competition is desirable. As is often the case, theory 
and practice did not agree in many instances, there was, during this 
peiiod, a strong trend among business groups to form trusts or othei 
types of busmess combinations that were mtended to eliminate real 
economic competition among many enterprises. This conflict be¬ 
tween the prevalent philosophy and the frequently found practices 
of the time led to the enactment in 1890 of the Sherman Anti-Trust 
Act.^ 

The essence of the law was a prohibition of every combination 
or conspiracy in lestraint of interstate or foreign commerce. This, 
the heart of the law, was placed without any preliminaries in the 
opening section of the act. “Every contiact, combination in the 
form of bust or otherwise, or conspiracy, in restraint of bade or 
commerce among the several States, or with foreign nations, is 
hereby declared to be illegal Every person who shall make any 
such contract oi engage m any such combination or conspiracy shall 
be deemed guilty of misdemeanor. . . .” The punishment for such 
misdemeanor was to be a fine of not more than five thousand dollars 
or imprisonment of not more than one year or both Section 2 pre¬ 
scribed the same potential punishment for every person who mo¬ 
nopolized or attempted to monopolize or combine with any other- 
person or persons to monopolize such b-ade. Thus, even an attempt 
at lesbamt of trade meant violation of the law. 

Not content with potential imprisonment or fines as means of 
enforcing the act. Section 4 delegated part of the task of enforce¬ 
ment to the federal Circuit Courts. These courts were “invested 
with jurisdiction to prevent and restrain violations of this Act; and 
it shall be the duty of the several district attorneys of the United 
States ... to mstitute proceedings in equity to prevent and re¬ 
strain such violations Such proceedmgs may be by way of peti- 


’ 26 Stat 209, 1890 
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tion setting forth the case and praying that such violations shall be 
enjoined or otherwise prohibited . . the court may . . make 

such . . restraining order or prohibition as shall be deemed just 
in the premises ” It was piovided further that property owned by 
a combination or conspiracy could be seized by the federal govem- 
inent while it was "m the course of transportation from one state to 
another, or to a foreign countiy.” 

A final method of enforcing the law, and one that was destined 
to bring concerted opposition from organized labor, was embodied 
in the damage provisions set forth in Section 7 Tliis section pio¬ 
vided that “any peison who shall be injuied in his busmess or prop¬ 
erty by any other person or corporation, by reason of anything for¬ 
bidden or declaied to be unlawful by this Act, may sue therefor in 
any circuit couit of the United States . and shall recovei tlnee- 
fold the damages by him sustained, and the costs of suit. . . 

The last section of the act, number 8, declaied the words “peison” 
or “persons” as used in the act “to include corporations and associ¬ 
ations existing under or authorized by the laws of either the United 
States, the laws of any of the tenitories, the laws of any State, or 
the laws of any foreign country ” Despite this definition, the mean¬ 
ing of the act as regaids organized labor was not clear. There is 
jno agreement as to whether the Congress intended the law to apply 
to labor unions ^ Whatever the mtent of the Congress, the fact is 
that the law was used very eflectively and frequently as a tool by 
employers with which to combat unions. The nature of congres¬ 
sional piupose may be of mterest in this as in many other instances, 
but it seems an unnecessary debate because, irrespective thereof, it 
was soon to be made evident that the judiciary considered “every 
combmation” to mclude organized labor. An examination of early 
court application of the act wiU show this fact clearly. 

Within a few months of the passage of the act, in July, 1890, the 
federal government applied it against a business combination Two 
years later the act was applied agamst a labor organization ® In 
United States v. Workingmens Amalgamated Council the Cucuit 
Court for the Eastern District of Louisiana held that the Congress 
had meant to mclude labor organizations when the law was finally 
written forbidding every contract or combmation in the form of a 


"The Supreme Court held in Loewe v Lawlor, 208 V S. 274 (1908), that Con¬ 
gress did intend the act to apply to labor unions More recent decisions raise ques¬ 
tions of intent and becloud the ruhng enunciated m the Loewe case Berman, E 
Labor and the Sherman Act, takes tlie position that Congress did not intend the act 
to apply to labor unions Mason, A T, Oiganized Labor and the Law Durlianv 
Duke University Press, 1925, voices the opinion that the intent was to apply to unions 
as well as other combinations 
"Berman, E„ Op, cit, p 60 Prentice-Hall Labor Course 
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trust or otherwise m restraint of trade This ruling was affli*med on 
appeal.However, the case that set the precedent for the wide¬ 
spread usage of the Sherman Act against labor came in 1893.® The 
issues involved in the case are not important here, but, in the ruling 
of the judge, the opinion was voiced that a strike on the railroads 
would interfeie with interstate commerce and that any railroad 
strike would be contrary to law. The stage was set for the future 
application of the anti-trast acts against labor. This liist came in 
the Pullman strike. 

The Pullman strike and the Debs case 

Although the opinion of the Supreme Court in the Debs case that 
arose out of the Pullman strike did not deteimme the applicability 
of the Sherman Act against unions, it did uphold the injunctions 
issued An examination of the background of the case is therefore 
of interest In 1894, workers of the Pullman Palace Car Company, 
who were members of the American Railway Union, were resisting 
a wage cut of 20 per cent or more that had been put into efiFect by 
the Pullman Company The union, to support the strike of the 
Pullman employees, asked its members to refrain from working on 
railway trains to which Pullman cars were coupled, The strike 
spread and some violence occurred, although it appears that the 
greater part of the trouble came after federal troops were sent into 
the Chicago area® In the attempt to stop all work and service on 
Pullman cars, which were a part of trains with mail cars attached, 
it was inevitable that interference with the mails would occur. 
Similarly, once violence broke out, some damage to property was 
equally inevitable So also, if the Sherman Act were held to apply 
to labor unions, such action necessarily led to restraint of trade. 
Thus the federal government had a number of grounds on which to 
move against the strikers. 

Consequently, in July, 1894, federal attorneys filed, in the Circuit 
Court for the Northern District of Illinois, a petition for an injunc¬ 
tion to restrain Eugene V. Debs, president of the union, and all other 
persons from any action that would interfere with the mails or inter¬ 
state commerce. The attorneys asserted that the stiike was a con¬ 
spiracy m restraint of trade. A temporary writ was issued on the 
day that the application was filed The mjunction issued has been 
characterized as “one of the most sweeping ... on record.’”^ It 

‘54 Fed 994 (1893) 

°WatethmiK v Comer, 55 Fed. 149 (1893) 

“ For a review of the events leading up to the strike and the issues involved see- 
Ware, N T , Labor m Modern Industiiaf Society, p. 275. New York D C. Heath 
and Co, 1935 

’ Berman, E , op cit, p. 65. 
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enjoined Debs, other ofiBcers of the American Railway Union and 
“all other persons whomsoever” from" (1) in any way or manner m- 
terfering with, hindering, obstructing, or stopping the trains enter¬ 
ing Chicago carrying mails or inteistate commerce; (2) compelling 
or inducing or attempting to compel or induce, by threats, intimida¬ 
tion, persuasion, force or violence” any railway employees not to 
perform their duties, or “to leave the service of the railroads , (3) 
“doing any act ... in furtherance of any conspiiacy or combina¬ 
tion to restiain . . . railway companies in the free . . . control and 
handling of interstate commerce”; and (4) “ordering, directing, aid¬ 
ing, assisting, or abetting in any manner whatever any peison or per¬ 
sons to commit any . . of the acts.” ® 

It IS clear that the injunction was far-reaching and, m addition, 
was couched in terms that left considerable room for personal defi¬ 
nition to suit the occasion “All persons whomsoever” makes an 
injunction as widely applicable as a piece of legislation, in so far as 
certain specified activities are concerned. An injunction of such 
general applicability amounts to judge-made law protecting piop- 
erty from the damaging action of anyone Equally undesirable was 
the vague phraseology of the wiit prohibitmg a person from mduc- 
ing or attempting to induce another to do or refrain from doing 
certain acts. Many acts that might mduce certain action were per¬ 
fectly lawful.® Fmally, this injunction helped to perpetuate the 
doctnne of conspiracy as apphed to unions. 

The injunction issued in the Debs case was a stnkmgly severe 
one with many undesirable features Despite this fact, it served 
its purpose. Government attorneys asserted, shoitly after its issu¬ 
ance, that Debs and others were guilty of contempt of couit, and, 
after some delay m heaimg the case, the comt found Debs and as¬ 
sociates guilty of contempt and sentenced them to from three to 
SIX months in jail. Those sentenced appealed to the Supreme Court 
for writs of error and habeas corpus. 

From the point of view of Debs and the union, the suit was un¬ 
successful in that the petition for a writ of habeas corpus was 
denied. The resultant decision did not pass on the applicability of 
the Sherman Act m labor disputes, but did stiongly support the use 
of the mjunction in the strike. Holdmg that the United States had 
a “property right” in the mails, which serves as a basis for mjunctive 
relief, the Court held that “the outcome, by the very testimony of 
the defendants, attests the wisdom of the course pursued by the 

‘ Ibtd , p 60 Italics mine 

“For example, telling the story of the issues involved in the strike might well in¬ 
duce others to strike, a person completely apart from the strike might violate the in¬ 
junction by speaking disparagingly of the company or in favor of the union 
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government” and that it had been deshable to seek relief from the 
courts as well as to send in troops. The Court denied that the in¬ 
junction was “simply to enjoin a mob and mob violence” or that it 
was “to restram the defendants from abandoning whatever employ¬ 
ment they weie engaged in.” The purpose of the injunction was, 
according to the High Bench, “only to restiam forcible obstructions 
of the highways along wliich interstate commerce travels and the 
mails are carried.” 

It should be repeated that the Court did not enter into an “ex¬ 
amination of the Act of July 2, 1890 . . . upon which the Circuit; 
Court lehed mainly to sustain its jurisdiction.” The Court was care¬ 
ful to caution that this decision could not be interpreted as a dissent 
on the decision of the lower couit Rather, the justices preferred 
to rest their opinion “on the broader ground” of the interference with 
commerce and the mails. 

Application of the Sherman Act 

If there was any doubt as to the significance of the Sherman Act 
to organized labor, it was swept away in the Danbury Hatters case.^® 
This case rose out of the attempt of the United Hatters of America 
to get Loewe and Company of Danbury, Connecticut, to operate 
on a closed shop basis The request was not a surprising one, smee 
seventy out of eighty-two hat manufacturers were operating under 
those conditions. However, the company lefused the demands and 
a strike began in July, 1902. Following this, the union, in order to 
put more pressure on the company, began a secondary boycott urg¬ 
ing wholesalers and letaileis, the public, and especially unionists not 
to buy the film's products. This boycott was widely publicized, 
and retaileis and wholesalers were threatened with loss of patronage 
if they handled Loewe’s products. As a result of this action, the 
company filed suit m August, 1903, for triple damages as permitted 
by Section 7 of the Sheiman Act. The company asserted that the 
boycott had caused a loss of over $88,000, which, when tripled, 
meant a potential damage payment by the union of over $260,000. 
When the Circuit Court dismissed the case, the company appealed.^^ 
Finally, in 1908, the Supreme Court handed down a unanimous de- 

“ Loeioc V. LaioloT, 208 U S 274 (1908). 

” The decision of the lower court is of interest in view of the subseq^uent decision 
of the Supreme Cdurt With technical correctness, the Circuit Court held that the 
defendants were in no way engaged in commerce and the activities of the union were 
either to pievent tlie production of hats or curtail or destroy their distribution after 
movement in commerce had ceased In either case, the goods were not in commerce 
at the tune of the interference Such an opinion disregarded die influence of work 
stoppages or other actions on the continuity of production and shipment of goods If 
that atatude had been perpetuated by the Supreme Court much current federal legis-, 
labon could not have been passed 
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cision on tlie issue Not only the opinion on the question at issue 
but some of the reasonmg m the decision is significant. 

In the unanimous luling, the Court held that the Sherman Law, 
as stated, did apply to labor unions. As the Court viewed the issue, 
the phrase “any combination” used m the act was such as to include 
the union, defendant m the case The Court stated that its opinion 
rested “on many ]udgments of this couit, to the effect that the act 
prohibits any combmation whatever to secure action which essen¬ 
tially obstructs the free flow of commerce between the States, or 
restricts, in that regard, the liberty of a trader to engage in business.” 
With this reasoning, the United Hatters, supporting a boycott 
against the plaintiff, was a combination m restraint of tiade Nor 
did the fact that the defendants were not themselves engaged in 
mterstate commerce alter the situation. The effect of a combina¬ 
tion determined whether it was illegal. And, in the words of the 
Court, the United Hatters of North America was “a vast combina¬ 
tion” whose program of organizmg the hat-makmg industry was 
viewed as a "conspiracy or combmation ... so far progressed that 
out of eighty-two manufacturers of this country engaged in the pro¬ 
duction of fur hats seventy had accepted the terms and acceded to 
the demand that the shop should be conducted in accordance, so 
far as conditions of employment were concerned, with the will of 
the American Federation of Labor.” 

Some of the terms used m the passage quoted above are of in¬ 
terest and are mdicative of the attitude of the Court toward unions. 
The conception of a union as a combmation or conspiracy was remi¬ 
niscent of a doctrine that had died, m theory, two-thirds of a cen¬ 
tury before. And the tone used indicated an assumption that the 
union was imposing its will on relatively defenseless companies. 
The idea of collective bargaining over matters of interest to both 
workeis and employers did not figure, so far as can be seen, in the 
reasoning of the Court. In consideration of the attitude evidenced, 
the decision rendered is not surpiismg. 

The particular significance of the ruling lies in the fact that for 
the first time the Supreme Court specifically held the Sherman Act 
applicable to unions In part, this may have been the result of 
varying degrees of effectiveness m aiguing the case befoie the 
Court. Attorneys for the company devoted considerable time to 
attempting to prove that the law was apphcable to unions as well 
as any other combmations, while the union lawyers did not pay any 
pai ticular attention to the question In the opmion of one scholarly 
student of the Sheiman Act’s apphcation to labor, the Court based 
Its veiy specific apphcation of the act to unions on “the brief of the 


” Berman, E , op Ci«, p 80 
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plaintiffs . . . rather than on a careful study of the debates. . . 

A second reason for the significance of the Loewe decision was 
that it made secondary boycotts illegal under the law—if they af¬ 
fected interstate commerce Finally, in holding the union respon¬ 
sible for damages, and in a subsequent decision,it was held that 
individual union members could be held pecuniarily responsible for 
actions of the union This latter opinion came after several years 
of further litigation. After the 1908 decision, the case was re¬ 
manded to the lower court for letiial. After two additional trials, 
the Ciicuit Couit of Appeals in 1912 rendeied a verdict against the 
United Hatteis with a judgment for tuple damages and costs 
amounting to $252,000 This decision also was appealed to the 
Supreme Court, which handed down an opinion, in 1915, upholding 
the levying of damages against members of the union and its oflBcers 
whether or not the members had been active during the dispute 

The decision of the Court was written by Justice Holmes, who 
voiced the opinion that it required “more than the blindness of 
justice not to see that many branches of the United Hatters and the 
Federation of Labor . . made use of . , lists and . . . boycotts 
in their effort to subdue the plaintiff ” From this piemise the Court 
reasoned that the letention of membership in and the payment of 
dues to the union made the members liable for the actions of then 
leaders. With this rulmg, the union members weie held by the 
highest Court to be pecuniarily responsible. Although there was 
further litigation, the question of lesponsibihty did not enter. 

The case was finally settled out of court, m 1917. Approximately 
$234,000 was paid to the company, which accepted this amount 
despite an award of $310,000. The American Federation of Labor 
raised some $2l6,000 of the amount paid The final settlement, 
fifteen years after the origmal imion activity that gave use to the 
case, was another example of the exasperatingly slow movement of 
the judicial process 

Not long aftei the decision in the Hatters case, another opmion 
was handed down, again indicating clearly the restrictive effects of 
the Sheiman Law as it applied to organized labor. In Gompers n 
Bucks Stove and Range Co}’' the Couit agam dealt with the subject 
of boycotts by a union seeking to biing pressure on a company. A 
dispute over hours of work led to the discharge of persons leading 
the movement for a nine-hour woik day in the Bucks Company. 
Reinstatement was denied and the American Federation of Labor 


“ Ibid, p 83 
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took up the case, instituting a boycott against products of the Bucks 
Company. Various means were used to discourage the public and 
merchants from buying the products, among other measures, the 
Federation listed the name of the Bucks Stove Company on the “un¬ 
fair” and “we don’t patronize” lists earned in its publications. The 
company petitioned for and received mjunctive relief, alleging that 
the boycott activities were harming their market Samuel Com¬ 
pels, President of the American Federation of Labor, and other offi¬ 
cials Ignored the injunction and the company’s name appeared again 
on the “we don’t patronize” list.” As a lesult, Gompers, Frank 
Monison, and John Mitchell, officers of the Federation, were given 
one-year, nine-month, and six-month jail sentences for contempt of 
court. 

The injunction, which had been secured m 1907, was dismissed at 
the request of the company, under new management, hut the con¬ 
tempt case went on to the Supreme Couit. While the contempt 
cases were dismissed on technical grounds, the Court laid down m 
its comments additional doctrine on the applicability of the Sher¬ 
man Act to organized labor. Actually, the Court specifically ap¬ 
plied to labor the general doctrine laid down in the Hatters case. 
As the Couit stated its position, the anti-trust law: 

. covered any illegal means by which interstate commerce is re¬ 
strained, whethei by unlawful combinations of capital, or unlawful com¬ 
binations of labor; and we think also whether the restraint be occasioned 
by unlawful contracts, tiusts, poohng arrangements, blackhsts, boycotts, 
coercion, threats, intimidation, and whether these be made effective, in 
whole or in part, by acts, words or punted matter 

“The court’s piotective and restraining powers extend to every device 
whereby property is irreparably damaged or commerce is illesrally re¬ 
strained ” 

Labor provisions of the Clayton Act 

These decisions of the Supreme Court applying the Sherman Law 
to labor organizations touched off a conceited drive for revision of 
the anti-trust legislation that would lemove the threat of such leg¬ 
islation to organized labor The desired modifications of the anti¬ 
trust laws, in the eyes of orgamzed labor, were to ensure definite 
legal status to unions, remove the conspiracy doctime as applicable 
to organized labor, and limit the use of mjnnctions m labor dis¬ 
putes.^® The prolonged agitation to ehmmate the abuse both of 


For brief presentahons of the background of tins case see. Berman, E., op cit 
p. 87 ff Mason, A T , Orgamzed Labor and the Law, p 162 fE 
” Mason, A T , Orgamzed Labor and the Law, p 169 
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the anti-trust laws and of the injunctions in labor disputes bore fruit 
in 1914, although it developed later that little if anything was gained 
for unions by the revisions Howevei, it was thought that the 
modifications of the anti-tiust laws included m the Clayton Act were 
a deliverance for unions. 

The two parts of the Clayton Act that were thought to mark an 
advance for organized labor weie Sections 6 and 20 As Samuel 
Gompers saw these two sections, they were “Labor’s Magna Charta” 
and “Labor’s Bill of Rights,” respectively In view of the vague 
and high-sounding phraseology of the statements, Mr Gompers’ at¬ 
titude and stated opinions are surprising. Opinions could hardly 
be further from the facts dian were those of Mr. Gompers. 

Section 6 provided, in part: 

“That the labor of a human being is not a commodity or article of 
commerce. Nothing contained m the anti-trust laws shall be construed 
to forbid the existence and operation of laboi . oiganizations, in¬ 
stituted for mutual help, . . oi to foibid oi restrain individual membeis 
fiom lawfully cairymg out the legitimate objects theieof, nor shall such 
oiganizations, oi tire members thereof, be held or construed to be illegal 
combinations oi conspnacies in lestiaint of trade under the anti-tiust 
laws,” 

Consideration of the wording of this section of the law will reveal 
the hollowness of the words. It was no more than a restatement of 
what was already considered good judicial doctrine. As Mason 
pointed out, no court had held that organized labor was subject to 
the anti-trust laws because the labor of a human being was a com¬ 
modity or article of commerce.^® The provision m question, whether 
or not diawn with that intention in mind, simply restated the legality 
of acts aheady looked upon as legal When the rainbow from Mr 
Gompers’ shower of rhetoric had faded, unions found that their ad¬ 
vance had been either negligible or non-existent. 

Section 20 sounded equally well and meant equally little It has 
been discussed and quoted in the preceding chapter, m it, as m Sec¬ 
tion 6, the lack of definite wording and the empty, high-sounding 
phi-aseology are the striking features. Again, the legislation stated 
nothing new or different The restriction of injunctions to the pro¬ 
hibition of niepaiable damage to property was only a legislative 
statement of good equity court practice. The inclusion of property 
and property rights in the guarantees extended by the law was a 
legislative sanction of the relatively new court doctrine that rights 
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Were to be constxued as pioperty just as is physical property. And 
the meaning of “iirepaiable” was as uncleai as ever. 

Denial of the right to lequiie by injunctions that woik stoppages 
be forsaken was only a lestatement of a constitutional guarantee. 
And the permission of “peaceful” picketing at places where persons 
may "lawfully” be present left room for almost any mteipretation 
of that right which a court wished to make The question of when 
a person is “peacefully persuading” another is equally insoluble 
All m all, Section 20 specified good mjunctive practice and no more, 
and used sufficient meaningless verbiage to leave the courts a free 
hand to act in labor disputes as they saw fit 

Although not given the same amount of advance publicity as 
Sections 6 and 20, Section 16 contained provisions of much signifi¬ 
cance to labor. It will be remembered that under the Sherman 
Act government attorneys were responsible for seeking equity orders 
to aid in the enforcement of the act Section 16 of the Clayton Act 
added one other very important means of enforcement. This pro¬ 
vision read, m part: 

"That any person, firm, corporation, or association shall be entitled 
to sue for and have injunctive lelief, in any court of the United States 
having jurisdiction . . , against threatened loss or damage by a viola¬ 

tion of the anti-trust laws when and under the same conditions and 
principles as injunctive relief against threatened conduct that will cause 
loss or damage is granted by courts of equity. . . .” 

Here, then, was a new means of enforcement, an injunction could 
be issued at the request of an aggrieved individual Organized 
labor was soon to find that to it this provision was perhaps the most 
significant of all the ihetoiic of the law That fact was to be 
demonstrated by the Supreme Court mlmg on a case that entered 
the courts at about the time the Clayton Act was passed. The case 
was the Duplex Printing Press Co v Deering}'^ 

The Duplex Company was the only one of four manufactureis of 
printing presses that was not operating under an agreement with 
the International Association of Machinists. The failure of the 
union to organize the Duplex Company had resulted m notification 
by two of the companies previously organized that they would be 
forced to terminate then: union agreements unless the Duplex Com¬ 
pany were brought into line with regard to wages, hours, and so 
forth In attempting to organize the plant, the union issued a strike 
call in August, 1913, but only twelve or fifteen persons out of a total 
of some 250 answered the call It was cleai that some other meas- 
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ure had to be taken if the Duplex Company was to be organized 
Thus, the union embarked on a secondaiy boycott to stop the sale 
and installation of Duplex presses. The resultant case arose fiom 
the actions of union representatives in the New York City area.^^ 

The presses manufactured by the Duplex Company lequiied in¬ 
stallation by machinists, and theie was a large market for the presses 
in the metropolitan areas When the Machinists’ local unions in 
New York began to refuse to install and otherwise discouraged the 
use of Duplex presses the company brought suit agamst the busi¬ 
ness agents of ceitain locals of the Union Although damages weie 
lequested, this part of the suit was not pressed and the decision 
hinged on whetliei or not an injunction could be issued for the 
company m view of the “protection” of labor provided m the Clayton 
Act In considering the boycott and the methods by which it was 
carried on, the Court came to the conclusion that the company’s 
right to produce printing presses and distribute them m interstate 
commerce was a property light and that the circumstances war¬ 
ranted the issuance of an injunction unless provisions of the Clay¬ 
ton Act specifically prohibited its issuance. This latter point was 
especially pertinent, since the refusal of the Circuit Couit of Appeals 
to approve an injunction was based on the contention that the Clay¬ 
ton Act had legalized the secondaiy boycott. The conclusion of the 
lower court was, therefore, that no injunction was justified under 
the Clayton Act and its piovisions.“ 

In searching for an answer as to what the Clayton Act did to the 
application of the anti-trust laws in labor disputes, the Supreme 
Couit analyzed the wording of Section 6 In this instance the 
vague woiding of the section became significant. As the majority 
of the Couit saw the situation, “The section assumes the noimal 
objects of a labor organization to be legitimate, and declares that 
nothing m the anti-ti ust laws shall be construed to foibid the exist¬ 
ence and operation of such organizations or to foibid then members 
fiom lawfully carrying out theii legitimate objects; . . . but there 
is nothing m the section to exempt such an oiganization or its mem¬ 
bers from accountability where it or they depart from its normal and 
legitimate objects and engage in an actual combination or con- 

“The discouraging acts of union representatives in and around New York in¬ 
cluded warning customers not to buy Duplex presses or, once having bought them, 
not to install them Customers wcic threatened with sympathetic strikes and pres¬ 
sure was exerted on tiucking companies not to haul the presses Union men were 
threatened with loss of cards and blacklisting as scabs if they helped install the 
machines Union repair shops weie not to repair Duplex presses Various other 
pressures were used No method of trying to cut the purchase of Duplex presses 
was left unused unless directly violent Violence was reportedly threatened in many 
instances 

“ Berman, E , op cit, p 105 
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spiracy m restraint of trade ” (Italics mine.) Shorn of all excess 
legal verbiage) the Comt simply held that the vague wordmg of the 
Clayton Act did not change the situation existing before the law 
was passed. 

Witli regard to restiictions on the issuance of injunctions imposed 
by Section 20, the Couit held, in essence, that “it is but declaratory 
of the law as it stood before” Furtherrnore, any hmitations that 
might arise from the act weie apphcable, in the opinion of the Couit, 
only when the parties to the dispute had a “proximate and substan¬ 
tial, not merely a sentimental oi sympathetic,” relationship to the 
questions at issue. Noi was the fact that there was no violence in 
the boycott controllmg in any way, ‘Restraint produced by peace¬ 
able persuasion is as much within the piohibition as one accom¬ 
plished by force oi tlmeats of foice ” 

With tins leasoning, the union was held by the Supieme Comt 
to be hmiting and restraining interstate comineice Thus, accoid- 
ing to the High Bench, “there should be an injunction against 
defendants . . and all members . . . restiainmg them . . . from 

inteifeiing or attemptmg to mterfere with the sale, tianspoitation, 
or dehveiy in interstate commeice of any printing presses . 
The luhng is of significance for a number of reasons: rt shattered 
the rosy hopes of organrzed labor that the Clayton Act was a great 
step forward, rt also showed the significance of the new section of 
the law permitting persons other than government representatives 
to secure injunctions (before the Clayton Act the Duplex Company 
would have been unable to obtain injunctive relief under the anti¬ 
trust laws unless it could have pievailed on a Distiict Attorney to 
act in Its behalf); also, it adopted a very narrow concept of what 
constitutes a laboi dispute, for the Court construed a labor dispute 
to he confined to persons or groups standing in the lelationship to 
each other of employer and employee All m all, January 3, 1921, 
the date of the Duplex decision, was not a happy one for labor 

Ml, Justice Brandeis wrote a brief but pomted dissent with which 
Justices Holmes and Clarke concuned. This opinion, hke many 
others from the Brandeis pen, lested heavily on the social and eco¬ 
nomic forces which were at play in tile issue; Iris first analysis was 
of the factors m the industry that gave rise to the organizing cam- 
paign He noted the fact that of the four producers of piintmg 
presses Duplex was the only one unorganized and that other com¬ 
panies msisted that Duplex be oiganized if they were not to sevei 
their relations with the union. Moreovei, as Mi Justice Brandeis 
saw the question, the various members of the union did have a 
common interest in the case despite the fact that many did not have 
any direct lelatiouship with the employer. 
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"In other words, the contest between the company and the machinists 
union involves vitally the inteiest of every peison whose cooperation is 
sought. May not all with a common inteiest ]oin in refusing to expend 
their labor upon articles whose very production constitutes an attack 
upon their standard of living and the institution which they are con¬ 
vinced supports it? . the answei should, in my opinion, be. Yes, if 
as a mattei of fact those who so cooperate have a common interest. . . 

"So, 111 the case at bai upon the evidence intioduced and matters 
of common knowledge, I should say . . . that the defendants and those 
Irom whom they sought cooperation have a common interest which the 
plaintiil threatened.” 


This concept, as voiced by Justice Biandeis, was one which was 
enacted in law, in essence, about ten yeais latei. It was an im- 
poitant concept that showed a recognition of the social and eco¬ 
nomic realities of unionism The essential basis of trade unionism 
is the assumption that a gi oup of persons following the same ti ade 
or employed in the same industry have common problems that they 
may piomote effectively by standing together as a unified group, 
thus making the problem of one or a small group the problem of a 
laiger gi oup. To deny this mutuality of interest of persons not hav¬ 
ing a direct employei-employee lelationship is to threaten the entire 
organized labor movement 

While Mr Justice Biandeis reached, by the above reasoning, the 
conclusion that “industiial combatants” have the right “to push their 
stiuggle to the limits of the justification of self interest,” he had a 
geneial woid of warning that is of inteiest in the post-Woiid Wai 11 
period. 


“All rights aie deiived fiom the puiposes of the society in which they 
exist, above all rights uses duty to the community The conditions de¬ 
veloped ill industiy may be such that those engaged in it cannot continue 
their stiuggle without danger to the community But it is not for judges 
to determine whether such conditions exist, nor is it then function to set 
the limits of permissible contest and to declare the duties which the new 
situation demands This is the function of the legislature which, while 
limiting individual and group lights of aggiessions and defense, may sub¬ 
stitute processes of justice for the more primitive method of trial by 
combat" 


The lucidity of the reasoning in this passage and the clear and 
defensrble logre on which it is based give rt a dateless applicabrhty. 
It rs as valid a quarter of a century after its first statement as rt ever 
was And, like other of the dissenting opinions of Mr. Justice Bran- 
deis, the dissent in the Duplex case was an opinion that turned out 
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to be a trail-blazer charting a course later to be followed, by the 
Congress and the courts. 

The suability of unions 

The Duplex rulmg was disillusioning to organized labor, which 
had expected too much of the Clayton Act. But workers had not 
heard the last of that law A case that arose piior to the first Woild 
War and that was being fought through the courts during it was to 
demonstrate still further potentiahties of the Clayton Act. The case 
of the United Mine Workers of America v, Coronado Coal Coni- 
began in 1914 It was another suit for damages allegedly 
suffered as a result of violation of the anti-tiaist laws, but in this case 
it was a suit brought against the union as an organization rathei 
than against individual union memheis, as was true in the Danbury 
Hatters suit. 

The events leading up to the suit foi damages began in 1914 when 
the receivers for the Bache-Denman Coal Company and eight other 
corporations controlled by Bache-Denman decided to discontinue 
operating their mines on a union basis and adopt the open shop 
mstead. This decision ignored the fact that the company had an 
unexpired, signed contract with the United Mine Workers Union. 
The case carried through the courts bore the name of the Coronado 
Coal Company, owned by the Bache-Denman Company, although 
most of the action on which the case rested occur led at other mines 
in the vicinity—the western part of Arkansas. The company made 
preparations for opening some of its mines on a non-union basis. 
In an attempt to create a technical justification for ignoimg the 
union contract, a holding company was set up, with $100 capital, 
and this “hugger mugger corporation” contracted to operate the 
mines. Realizmg that trouble might follow, management had cable 
strung around one of the mines to be opened, purchased rifles and 
ammunition, lured guards from the Burns Detective Agency, im¬ 
ported non-union workers, and notified foiinei employees they must 
vacate company houses. In view of the clear intent, the union 
called a strike of the workers in the Coronado mme, which was still 
working on a union basis. 

Violence first flared at one of the mines in April, 1914, when, in 
an unsuccessful attempt to get the company to change its plans, the 
guards were run off and considerable damage was inflicted about 
the mme. Later in the summer, following pm’chase of rifles by 
District 21 of the United Mme Workers, moie serious violence 
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occurred, including the killing of some of the non-union employees 
and the burning and other destruction of mine buddings and coal 
already loaded m railroad cars and destined for delivery outside of 
Arkansas. As a result of the damage and destruction of property, 
the company alleged losses of $740,000 and asked for triple dam¬ 
ages, $2,220,000 plus costs. 

When the case was finally decided by the Supreme Couit, eight 
years after the violence in Aikansas, the Court had several issues to 
determine All, however, centered on the problem of whether the 
award of $745,600 damages by the Circuit Court of Appeals was 
vahd.^* One of the problems at issue was whether the United Mine 
Workers Union, its District 21, and several local unions, being unm- 
coipointed, were subject to suit The Court answered this question 
with untroubled simplicity and surprising directness: “We conclude 
that the International Union, the District No 21, and the twenty- 
seven Local Unions were properly made parties defendant here and 
properly served by process on their principal officers.” This deci¬ 
sion IS indeed significant, for it lays down the doctrine that even 
though unincorporated a union may be sued. Unions have deciied 
this ruling, but have refeiied to it m many instances to prove that 
unions can be held liable and that further legislation on the question 
of pecuniary responsibility is not necessary. 

The other important question to be answeied was whether the 
actions of the union and its membeis constituted “a conspiracy to 
restrain and monopolize mteistatc commerce ” Chief Justice Taft, 
wilting the opinion in the case, gave much time and consideration 
to this question He went at some length into the company’s piep- 
aiation for trouble and into the violence engaged in by the union. 
The conclusion finally reached was that “coal mining is not mter- 
state commerce, and the power of Congress does not extend to its 
regulation as such.” But even though coal mining as such was not 
subject to federal legulation, the Court held that: 


if Congicss deems certain recurring practices, though not really 
part of interstate commerce, likely to obstruct, restrain or burden it, it 
has the power to subject them to national supervision and restraint 
Again, it has the power to punish conspiracies in which such practices 
aie part oi the plan, to hinder, restrain or monopolize interstate com- 
meice. But in the latter case, the intent to injure, obstruct or restrain 
interstate commerce must appear as an obvious consequence of what is 
to be done, or be shown by direct evidence or otlrer circumstances.” 


^ Witte, E E , The Government in Labor Disputes, p 137. 
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Thus the Court upheld its previously established dicta^’’ that the 
pioductiou of goods is not a pait of interstate commerce, and yet it 
found an exception which could be used in any case undei con¬ 
sideration. In the first Coronado decision the Couit, while deplor¬ 
ing the violence of the shike, did not see fit to make such an 
exception, however. In its opimoo, the reported 5000-ton weekly 
output of the Bache-Denman mmes was msignificant when com¬ 
pared to tire national coal production of ten to fifteen million tons 
weekly. Fuither, the Couit held that its study of the case showed 
'no evidence . . . that the outrages, felonies and mmders of Dis¬ 
trict No. 21 and its companions in crime were committed by them 
in a conspiracy to restrain or monopolize mteistate commerce.” 

On the basis of this reasoning the Supieme Couit denied the 
damages sought of the union and remanded the case to the District 
Couit. Because the damages had not been gianted the United 
Mine Workers thought they had won a victory However, Samuel 
Compels, then President of the American Federation of Labor, who 
had been so completely wrong in liis evaluation of the Clayton Act, 
was not misled. He denounced the decision, pointing out that even 
though damages were not awarded the Supreme Court ruhng had 
essentially the same effect as the incoiporation of trade unions. 
Even though his feais seem to have been somewhat overdrawn, sub¬ 
sequent events pioved that the miners’ union celebiated too quickly. 
The company submitted new evidence and the case was dragged 
through the hierarchy of federal courts again The Supreme Court 
handed down its second lulmg m 1925.^^ 

The issue in the second case was to prove that the actions of the 
union weie “mtentionaUy directed toward a restraint of mteistate 
commeice.” The Court had aheady stated that the union could be 
held responsible as a union for damages, but had previously mam- 
tained that there was not sufficient evidence to show mtent to re¬ 
strain and that the amount of coal production involved in the case 
was negligible when compared with national production On the 
latter point the company introduced evidence that the inteimpted 
pioduction was about 5000 tons per day rathei than per week, which 
was sufficient to make the stoppage more significant to interstate 
commerce. The Court stiU was not convinced, however, that theie 
was any intent on the part of the International organization to im¬ 
pede mterstate trade; not so with the intent of Distiict 21. With 
regard to that body the Couit held that- 

“In Hammer v Dagenhart, 247 U S 25l (1918), and o&er cases 

Witte, E E , The Government m Labor Disputes, p 137 
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“ . there was substantial evidence at the second trial m this case 
tending to show that the purpose of the destmction of the mines was to 
stop the production of non-union coal and pi event its shipment to markets 
of other states than Arkansas, where it would by competition tend to 
reduce the price of the commodity and affect injuriously the maintenance 
of wages for union labor in competing mines.” 

This decision was a heavy blow to organized labor, especially to 
the United Mine Workers Union. The Supreme Court had already 
held that the union was suable. Now, in the second suit, the Court 
was convinced of the intent of the union to interfere with interstate 
commerce Theiefore, under the anti-tiust laws, the union was 
responsible for triple damages Before the hearing of the third trial, 
the United Mine Workers settled the case out of court for a sum of 
$27,500.^® Thus, the final settlement of the case required more than 
thirteen years. The payment of $27,500 was clearly only a token 
that in no way compensated for the damage done in the original 
dispute noi for tlie costs of litigation since that time. However, the 
two decisions established the suability of unions, a precedent that 
has not been followed in many cases. It seems somewhat unlikely 
that employer damage suits against imions will become common.^® 
The late Piofessor Berman was of the opinion that the great amount 
of time consumed m the litigation of damage suits, twelve years m 
the Danbury Hatters case and thiiteen m the Coionado case, for 
example, would discourage such action. 

Perhaps the Coionado decision was of greater significance for its 
ruling on what constitutes a violation of the anti-trust laws. The 
decision of the case hinged on questions of intent to restrain com¬ 
merce and on how substantial the restraint proved to be. The point 
of view taken in the ruling could be used to impose severe restric¬ 
tions on labor organizations.®*^ 

This same geneial attitude could be and was used at a later date 

Berman, E , on clt, p 128. 

In the event that unions be required to incorporate, some labor leaders feel that 
there would be many legal actions brought against unions and that a great portion 
of tlieir tune, energy, and expenses would be devoted to legal battles, thus taking 
the union away from its primary purpose, which should be tlie development of hona 
•fide collective bargaining There is consideiable question as to whelhei this would 
be the result of incorporation The veiy slow action of most courts would dis¬ 
courage such suits, unless for purely punitive purposes. Further, many employers 
would realise that such legal action would establish an abnosphere in which mainte¬ 
nance of reasonably peaceful labor relations would be most difficult During its first 
months the Taft-Hartley law, winch opened the way for suits against unions in cer¬ 
tain cases, did not bring a great wave of suits for damages 

““ See Berman, E., op. cit, pp. 128-131, for a strong statement of this point of 
view 
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as a basis of pro-labor measures and comt rulings. Recognizing the 
importance of labor peace to the smooth flow of goods in interstate 
commerce. Congress enacted in the 1930’s a number of laws extend¬ 
ing to labor certam guaiantees never before offered, such as the 
right to organize into unions without interference from employers 
and the right to a certam mmimum wage. Moreover, the Supreme 
Court was able to see a justification for and a reasonableness in such 
legislation. 

The foregoing discussion serves to emphasize the fact that there 
is opportunity for a variety of interpretations of the meaning of a 
certain principle or how it is applied In 1922, the relationship of 
labor trouble to the flow of goods in mtei state commerce seived as 
a basis for a ruling in the first Coronado case that was potentially 
very dangerous to organized labor. Two years later, and only one 
year before the final Coronado decision, the Couit held that a strike 
in a trunk and leather goods company that slnpped most of its goods 
in interstate commerce was not a violation of the anti-trust laws nor 
an intentional and unieasonable restraint of tiade®^ But fifteen 
years later, under different circumstances, the same relationship was 
being used to arrive at a quite different type of labor law. 

At least one moie Supreme Court ruling must be noted in tracing 
the application of the anti-trust laws to labor. This case, like the 
Duplex case, is as significant for the dissenting opinion as it is for 
the dicta which the majoiity contributed to the subject of labor 
under the Sherman Act. Again, Justice Brandeis was the author 
of the dissent. 

This case®^ aiose out of the attempt of a union to organize ceitain 
employees by boycotting stone quarried by non-union workeis. 
Until 1921, limestone quarrymg and cuttmg around Bedford, In¬ 
diana, had been done pmsuant to a union agreement with the 
Journeymen Stone Cutters’ Association of North America. After 
that time, when unable to reach an agieement with the union, the 
companies opeiated under agreements with “unaffihated,” or com¬ 
pany, unions. In the words of the Supreme Court, this amounted 
to "closmg their shops and quarries agamst the members of the . . . 
Union.’’ ^ In an attempt to restore the union to its former bargain¬ 
ing position, its President issued a notice to membeis calhng atten- 
tion to the lule that union membeis were not to work on st^e that 
had been quaiiied or cut by “men working in opposition to our 
organization. Tins rulmg, when enforced, amounted to a boycott 

U 's^457^( 1934 ^^^ Wor/cejs International Vmon v Herkert h Meisel Trunk Co, 265 
AZS%4^vj!tl Sill Cutter/ Association of NoHh 
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by all union men of the non-union stone. And if union men could 
not be induced to work with the stone of these companies, many 
potential purchaseis would lefuse to buy the stone The rule 
against workmg on this “unfau” stone was well-enfoiced, and the 
market of the disputing companies suffered accordingly. One com¬ 
pany sought injunctive relief. 

According to the Couit, the evidence was clear that the union had 
no grievance against the local budders oi purchaseis of the stone. 
Tlierefoie, as the Court saw it, tire strikes against the local builders 
“were ordered and conducted for the sole pui-pose of pieventing the 
use and, consequently, the sale and shipment in interstate com¬ 
merce, of petitioner s products.” The fact that the strikes or boy¬ 
cotts took place after interstate commeice had ceased was held to 
be unimportant Declaring that local interferences “with no inten¬ 
tion, express oi implied," to restiam interstate commeice would not 
have violated the anti-tiust laws, the Court proceeded to indict the 
actions of the union in the strongest terms, “these interferences 
were not . . m pursuit of a local motive,—they had for their pri¬ 

mary aim lestramt of the interstate sale and shipment of the com¬ 
modity Interstate commerce was the direct object of attack.” 

In view of the reasoning sketched above, the ultimate decision 
of the Court is not surprising. Neveitheless, the wordmg used is 
striking and disturbing. With regard to the union actions, the 
Court stated that “it must be held to be a combination in undue 
and unreasonable lestiaint of such commerce . . An act which 
lawfully might be done by one, may when done by many acting in 
concert take on the form of a conspiracy and become a public wrong, 
and may be prohibited if the result be hurtful to the public or to 
individuals against whom such . . . action is directed.” Such a 
statement might well have come from one of the conspiracy cases 
a century earlier Although all conceited action cannot be justified, 
and especially that which results in public detriment, tlie Court’s 
statement goes far beyond that idea. It can be interpreted to say 
that conceited union action that becomes effective against some in¬ 
dividual is an unlawful conspiracy This would include all effective 
action by unions, because it is only when union action is causing 
or tlneatening damage that an employer can be coerced into meet¬ 
ing ceilain union demands. Although time has shown that this 
ultimate potential of the decision never mateiiahzed, the threat was 
present and was recognized by unions. 

Fiom tins reasoning the court held that it was “manifest that the 
acts and conduct of respondents fall within the terms of the Anti- 
Trust Act, and petitioners are entitled to relief by injunction.” 

The reasoning of Justice Sutheiland and the majority of the Court 
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was not convincing to Justices Brandeis and Holmes; the former 
wrote a dissenting opinion with which the latter concurred. Here 
the reasoning was on the basis of the economic factors involved m 
the dispute and of equitable application of the anti-trust laws to 
labor and capital. Biandeis pointed out that the quarrying com¬ 
panies were i elatively poweiful, especially as members of their na¬ 
tional trade association. The locals of the union were relatively 
weak In view of the difference m bargaining power, the union 
instituted the effoit to stop all work on “unfair” stone The union 
made no attempt to obtain support from other unions or to keep 
business from concerns using the stone, then sole effoit was peace¬ 
ably to keep all of their members from working on the non-union 
product. 

In Justice Brandeis’ reasoning one of the very important questions 
was whether the interference with interstate commei ce noted above 
was unreasonable. As lie saw the situation, “it has long been settled 
that only unreasonable restraints aie prohibited by the Sherman 
Law. . . ■ And the restiamt imposed was, m my opinion, a rea¬ 
sonable one. The Act does not estabhsh the standard of reasonable¬ 
ness What is reasonable must be determmed by the application 
of principles of the common law, as administered m federal courts ” 
To the Justice, the absence of violence, intimidation, fiaud, or gen¬ 
eral boycotts of businesses using “imfau" stone was especially hn- 
poitant. Justice Brandeis concluded his dissent as follows. 

"If, on the undisputed facts of this ease, refusal to work can be en¬ 
joined, Congress created by the Sheiman Law and Clayton Act an in¬ 
strument for imposing restraints upon labor which reminds of involuntary 
servitude. The Sherman Law was held ... to permit capitalists to 
combine in a single corporation 50 per cent of the steel industry of the 
United States . (and) to permit capitalists to combine in another 
corporation practically the whole shoe machinery industry of the coun¬ 
try, necessarily giving it a position of dominance over shoe-manufacturing 
in America It would, indeed be strange if Congress had by the same 
Act willed to deny to members of a small ciaft of workingmen the right 
to co-operate in simply refraining from work, when that course was die 
only means of self-protection against a combination of militant and 
powerful employers. I cannot believe that Congress did so ” 

Thus, again, as on many other occasions, Justice Brandeis spoke 
out urging an examination of economic and social factors and an 
equitable application of legislation to capital and labor Certainly 
this was good advice, at least m the eyes of social scientists who are 
not especially inteiested in legal terminology 
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Xhe demand for revision of the anti-trust laws 

If there had been any doubt remaining in the minds of the leaders 
of organized labor as to the necessity of revising the application of 
the anti-trust laws to labor, the Bedford Cut Stone case removed 
that doubt It was clear that effective collective bargaining could 
not be carried on without changes being made in court doctrine. 
Theiefoie, those who believed in the desirability of collective bar¬ 
gaining on a scale and in a manner that fitted it to cope with large 
scale industry and laige accumulations of capital began a campaign 
foi legislation to do what the Clayton Act supposedly had done in 
1914 Since the enactment of the Clayton Law, the movement for 
revision of the application of the anti-tnist laws had been combined 
with the demand for an anti-m]unction law, much of the m]unctive 
control exerted since 1914 having been based on the prevention of 
actions that restiained interstate commerce and harmed business 

From an economic standpoint, the drive for revision was 
thoroughly defensible. In view of the many issues arising out of 
the employer-employee relationship over which the two parties have 
widely divergent points of view, it is evident that many questions 
can be resolved only by bargainmg or by law. It is equally clear 
that there can be no effective, hona fide collective bargaining unless 
there is a reasonable degree of equahty of bargaining power between 
employers and their workers. With the development of large em¬ 
ployer units where workers are numbered in tens or hundreds in¬ 
stead of individuals, one worker is usually possessed of little bar¬ 
gaining power Unions have been developed, in part at least, to 
re-equalize this bargainmg situation. Obviously, the more nearly 
equal the bargaining power of the parties the more reasonable the 
settlement that will be reached If either party has power com¬ 
pletely dispropoi tionate to that of the other, the lesultant agree¬ 
ment probably will not be adequate. Therefore, the development 
of a situation in which either party has a distinct advantage over 
the other is undesirable. For many years such a situation de¬ 
veloped, almost invariably with management holding the upper 
hand. Recently this situation has not been so universally time. 

If the preceding analysis is reasonable, the rulings of the courts in 
applying the anti-tiust laws were not economically defensible in 
many cases. Every one of the key decisions noted was such as tb 
limit m one way or another the logical action of a union attempting 
to enfoice its demands The violence of the dispute in the Coro¬ 
nado case certamly could not be condoned, although the actions 
of the company encouraged the outbreak of violence. However, 
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holding that disruption of interstate commerce during a strike puts 
the union in violation of the anti-tiust laws is indeed a severe restric¬ 
tion of the actions of organized labor Theie is no way of success¬ 
fully prosecuting a strike in a large plant shipping goods in inter¬ 
state commerce without interfering with the flow of goods The 
very purpose of a strike is to prevent the production of goods, if this 
be successful, sooner or later a curtailment of shipment must fol¬ 
low. 

Similarly, the doctrmes laid down in the Duplex and Bedford cases 
are difBcult to defend from the viewpoint of those who believe in 
the desirability of organized labor. There are many instances when 
a labor dispute of necessity extends far beyond an employer and 
his own woikers. Whether or not a certain employer recognizes 
and deals with a certam union is of importance to many members 
of the union far removed from the source of the original dispute. 
Therefore, there are many instances when a union needs to push its 
action in many areas and by various means. The long-standing 
custom among union members of using or working on union-made 
goods and refusing to work on others is a manifestation of this 
broadened activity of unions and of the development of a behef 
among many union leaders that worker mteiests aie much broader 
than their own wages, hours, and working conditions. 

But under the Duplex arid Bedford rulings, refusal of union mem¬ 
bers to work on goods that they consider to have been produced 
under conditions unfair to their interests was held to be a violation 
of the anti-tiust laws As is the case with an effective strike, refusal 
by large numbers of persons, union men or others, to purchase oi 
work with non-union-made goods must of necessity reflect itself in 
the shipments of goods m interstate commerce. But the effect is 
incidental to the action taken, it is not possible for union men to 
support otlier union members through a boycott without some inci¬ 
dental effect on commerce. 

There is no reason, to assume that any large portion of Congress, in 
either 1890 or 1914, meant to hamstring organized labor completely 
But in the modern capitalistic society in which we live and work, 
strict application of the doctrine laid down m the cases lust le- 
viewed would have that effect. Clearly, a miion cannot do an effec¬ 
tive ]ob of baigammg without in some instances extending its ac¬ 
tivities to workers and areas not directly affected Therefoie, 
whatever the incidental effects of union actions, an assumption that 
bona fidB unions have a right to exist and effectively to bargain must 
offer a basis for allowing a great degree of fieedom of action shoit, 
of course, of violence and unlawful activity. 
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There is still another reason for taking the position that organized 
labor was unduly restricted piior to 1930 by the anti-tiust laws. 
Justice Brandeis pointed out in his dissent in the Bedfoid Stone case 
that the anti-trust laws prohibited only unreasonable restraints of 
trade Since the meaning of “unreasonable” is not precise, there is 
much reason to believe that the same measuring rod was not used 
in all cases in determinmg unreasonable restraints by labor and by 
capital. As Justice Brandeis stated in a passage quoted earlier in 
this chapter, capital combinations allowing control of 50 per cent 
or moie of the capacity of certain mdustiies were tolerated as non- 
violations of the anti-tiust laws. Comparison of the circumstances 
of some of the court decisions applied to organized labor with some 
of the capital combinations permitted certainly indicates that a dual 
standard of behavior existed—one for labor and one for capital. 

Thus, on a number of grounds, the move of organized labor and 
its sympathizers to bring about revision of the anti-trust laws in 
their application to union activities was justifiable. The drive was 
successful on two issues, a few years later there was revision of the 
power of the federal courts to issue injunctions that limited the abil¬ 
ity of the courts to grant injunctive relief on the grounds that certain 
activities were a violation of the anti-trust laws. Further, the 
courts showed a willingness m later decisions to recognize that some 
mteifeience with commerce was fundamental to much labor activity, 
but that if It was incidental to the activity rather than the purpose of 
it, court attitude should be different An examination of these de¬ 
velopments must be postponed to subsequent chapters.®® 


Questions 

1 With a very literal inleipietation of every contract or combination in 
lestiaint of trade, how much and what types of American business could 
have been piohibited under the Sherman Act? 

2. To what extent and how did the “lule of reason” of the Supreme Court 
modify the effects of the Sherman Act? 

3 The success of damage suits in the Loewe and Coionado cases did 
not lesult in many such suits What reasons are there foi the relatively 
few instances in which employeis have sought damages from workers or 
unions? 

4 What leasons can you suggest foi the failuie of Samuel Gompeis, then 
President of the A. F. of L., to judge more realistically the meaning of the 
passage of the Clayton Act? 

5 How do you explain the ability of judges considering a case on the 
” See below, Chs XV, XVI, and XVII 




Chapter VIII 


OTHER LABOR CONTROLS UP TO 
THE FIRST WORLD WAR 

Early protective labor legislation 

During the same period in which oiganized labor was feeling the 
lestiictive application of the anti-tiust laws, the nation witnessed the 
fiist experiments with piotective labor laws. Prior to the entry of 
the United States into the war in Apnl, 1917, the first laws regulating 
child labor, and hours of work and wages for women and children 
had been enacted. In addition, beginnings had been made in prO' 
viding workmen s compensation for accidents and m establishing 
public employment agencies Despite the crudity, measured by 
the standards of today, of these early laws, tliey were important ex¬ 
periments that merit considerable study 
The great majority of the legislation afilecting labor problems and 
labor relations prior to the war were state laws, the only federal con¬ 
trols coming from court injunctions and applications of the Sher¬ 
man Act, already noted, and from labor controls for railroad workers. 
It will be seen that most of the early social and labor legislation 
originated in the northeastern states. In fact, throughout our his¬ 
tory those states have been among the leaders in the enactment of 
progressive laws, an occasional enactment to the contrary notwith¬ 
standing, 

That state governments would pioneer in passing labor laws and 
social protection laws is understandable. As aheady noted, the 
police power of the states has been interpreted so as to validate such 
laws. Only in recent years has the federal government been con¬ 
strued to have authority to regulate wages, hours, and working con¬ 
ditions and to extend social protections to selected groups. Before 
this change in interpretation of powers such legislation had to come 
from the states, as a result, they were, m a sense, laboratories in 
which legislative experiments have been tried 
The responsibility of the eastern and northeastern states for much 
of this experimentation arose from the fact that this area was the 
first to industrialize. The frontier moved westward and a mixed 
economy of agriculture, foreign and domestic commerce, and manu¬ 
facturing began to develop. With industiiahzation came the growth 
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of labor problems more complex than those of an agricultural so¬ 
ciety. Among these problems were industrial health and safety, 
employment of women and childien on mechanized jobs, and the 
development of a wage-labor class moie completely dependent on 
the employer than ever before. Where there was an earlier appear¬ 
ance of labor and social problems, earlier enactment of laws aimed at 
solution of these problems was to be expected. 

The political and social attitudes in these states piobably also 
were more congenial toward protective legislation tiian in many 
parts of the country Compared with some parts of the nation, the 
Northeast had a more democratic spiiit. In other areas mdustriah- 
zation came later than in the East, and most of the states retained 
a preponderance of agricultmal enterpiise and predominantly agri¬ 
cultural representation in state legislatuies. Tins preponderance of 
farming tended to foster an individualistic philosophy that is rarely 
conducive to a pro-labor point of view. Although at times agri¬ 
cultural states, especially Wisconsin, have led in the passage of so¬ 
cial legislation, they have quite generally been somewhat slower in 
this respect than has the East West coast states, once settled and 
having developed considerable mdustnahzation, tended to be in the 
forefront in the enactment of progiessive legislation Although 
much younger than the eastern seaboard states, then progressiveness 
is comparable to the older area. 

Early child labor laws 

The geneial subject with which piotective labor legislation was 
first concerned was child labor The basis for this was twofold, 
first, the states are the guardians of the minors m their area, and 
second, theie was a particularly evident relationship between the 
general welfare and the woik of childien, and therefore more rea¬ 
son for exercising police power ^ In a sense, guardianship is but a 
part of the police power reserved to the states. 

There were two general lines along which child labor legislation 
developed m the states. One approach was through the prohibition 
of child labor, below certain ages, m certam occupations, or at certain 
times of day. The other general approach was tlirough the regula¬ 
tion of workmg conditions, such as hours of work, conditions of the 
job, educational opportunities required to be provided, and the like 
The two types of control grew concurrently, regulation of horns of 
work beginning slightly earlier.^ 

Regulatory la ws were first enacted in 1842 when Massachusetts 

’ Commons, J, and Andrews, J , op ett, p 512 

"Laws concerning school attendance have an effect on child labor. However 
thev are not, strictly speaking, child labor laws and are not discussed here 
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and Connecticut passed bills that established ten-hour work days for 
childien.® The Massachusetts law applied to children under twelve 
years of age in manufacturing while the Connecticut law applied to 
those under fourteen in cotton and woolen mills Before the out¬ 
break of the Civil War, five other states had laws establishing ten- 
hour maximum work days for cluldien* These laws were ap¬ 
plicable in some states to children m manufactuimg and in others 
to those in textile mills, in none was there general applicability to 
child labor in all occupations, and some had loopholes that allowed 
longer hours with the consent of the guardian or parent or when the 
extra work was done voluntarily. In addition, most of the laws 
lacked provisions for enforcement However, despite the weak¬ 
nesses, the regulation of hours of work spread, the ten-hour day 
gradually being supplanted after 1903 by the eight-hour day, first 
established in that year- by Illmois 

Meanwhile, the movement to piohibit employment of children 
in certain occupations began to develop. Pennsylvania set the 
precedent for this type of control with a law enacted in 1848 pro¬ 
hibiting the employment in textile mills of children under twelve 
New Jersey, Rhode Island, and Connecticut followed suit in pro¬ 
hibitions against the work of children below certain ages in manu¬ 
facturing After the Civil War, such legislation had the backing 
of the Knights of Labor and, later, the American Federation of 
Labor.® Civic groups joined m urging child labor controls to pre¬ 
vent employment in industries that weie considered harmful. As 
a result, all states but six had piohibitoiy laws of some sort in 1909. 
Ilowevei, the laws varied widely in applicability and in provisions. 

With the wide variations in the laws, the move to improve legis¬ 
lative regulations of child labor was faced with serious difficulty 
As shown above, the northeastern states initiated regulations of 
child labor and gradually expanded and improved them. But these 
relatively satisfactoiy laws were nullified to a considerable extent by 
the failure of other states to keep pace with the trend As a result, 
employment of child labor was spotty, with some states having much 
laiger percentages than others In terms of the total number of 
children and the peicentage of children employed, the situation 
grew progressively worse until 1910. By that year, almost 2,000,000 
boys and girls from age ten to fifteen years, nearly ISlz per cent 
of the children of that age, weie at work. 

“ This was not the first law having direct effect on the employment of child labor 
As early as 1813, Connecticut enacted a law requiring tlial cliild factory workers re¬ 
ceive instruction in reading, writing, and arithmetic 

* New Hampshire, Maine, Pennsylvania, New Jersey, and Ohio See Commons, 
J , and Andrews, J , op oit. (1920 edition), p 227. 

“Mllhs, H A, and Montgomery, 11 E, op cit, Vol I, p 434 
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Under these conditions, it was small wondei that interested per¬ 
sons began to lose faith m the efficacy of state controls. Therefore, 
the move for federal control began to grow; the fiist proposal in 
Congiess for a federal law came in 1906, but this particulai bdl was 
not well-supported Prior to the war, however, both political 
parties had endorsed the prmciple of federal control, and in 1916 
such a law was passed. This attempt was not to leplace but rather 
to supplement state laws by regulating the labor of children on 
goods shipped in interstate commerce. An examination of the law 
and its treatment before the courts will be made in a later chapter.® 

Regulation of hours: women 

Although regulation of the work time of children was not seri¬ 
ously questioned, as far as power of the states was concerned, the 
regulation of the houis of work of adult men and women was not so 
simple. The control of the horns of women probably is more 
closely related to child labor controls than is that of men. Fre¬ 
quently, women and cluldren are grouped together in the same laws 
The theoiy of guardianship cannot be used m justification of protec¬ 
tion for women, however, and because they aie adults questions of 
class legislation and impairment of freedom of contract may be 
raised. It is clear that women geneiaUy are less able to care for 
themselves economically than men, Before the first World Wax 
they tended, certainly, to be weaker bargainers, relatively few weie 
members of unions, and the proportion in jobs lequiring consider- 
, able degrees of skill was smaller than at later dates. In addition, 
*^'they were likely to find themselves baried from many types of woik 
that were more desirable and might have given them more bargain¬ 
ing power. 

The need for legislation to pi otect working women was recognized 
almost as early as was the case for children. Pressures seeking to 
promote piotective laws for both groups began at about the same 
time New Hampshire, m 1847, enacted a ten-hour law for women, 
and was followed by Maine and Pennsylvania in 1848 and New Jer¬ 
sey and Rhode Island in 1851, but these laws were ineffective and 
full of loopholes It was not until the Massachusetts law of 1879 
that effective regulation of hours of work for women began. Al¬ 
though tins law was upheld by the state Supreme Couit, it was not 
long before doubt again was encountered as to the validity of such 
laws. The question was raised m a decision of the Illinois Supieme 
Court This decision, Ritchie v. People,^ concerned the validity of 

° See below, Ch XIII 

Millis, PI A, and Montgomery, R. E., op ext, Vol I, p 527 

*15,5 Illinois 98 (1895) 
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an eiglit-liour-day for women In its decision invalidating the law 
the Court relied on the standard logic that has been used so fre¬ 
quently in such cases. As the Couit saw it, sex was no bar to a 
woman exeicising “fundamental and inalienable lights of liberty 
and property, which include the light to make her own contracts.” 
The only basis for restriction of such rights was some “reasonable 
connection between such limitation and the public health, safety, or 
welfare.” In the opinion of the Couit, such relationship did not 
exist, and, therefore, police power was not properly used in the 
abridgement of individual lights 

While the Ritchie decision was enough to dampen the enthusiasm 
of those who wished such legislation, it was not a definitive ruhng 
applicable to the entire nation. There was need for an opmion by 
the federal Supreme Court that would settle the question of whether 
the police power of the state was an adequate basis for maximum- 
hours laws for women. This decision came tlnrteen yeais later 
in an opinion on the validity of a law that Oiegon had passed in 
1903 prohibiting more than ten hours of work per day for women 
“employed in any mechanical estabhshment, or factory, or laun¬ 
dry. ® Violations were made misdemeanois punishable by nominal 
fines of $10 to $25 A laundry owner was accused m 1905 of having 
violated the act He lost the decision in the lower state couit and in 
the state Supreme Court, and appealed the case to the federal Su¬ 
preme Couit. The case, as decided by the Supreme Court, is sig¬ 
nificant for two reasons. Louis D. Biandeis’ “socio-economic” bnef 
for the state was a sharp and capable departure from the traditional 
method of presenting cases, and the Supreme Court ruhng on the 
issue was equally important as a means of cleaimg the way for ex¬ 
pansion of such state legislation. 

The case, Muller v Oregon/^ was appealed to the federal Court 
with the counsel for the plaintiff arguing that the law was invalid on 
three counts: (1) it prevented persons covered by the law fiom mak¬ 
ing their own contracts, thus depriving them of a hberty guaranteed 
under the fourteenth amendment; (2) it did not apply equally to 
all persons similarly situated, covering women in specified occupa¬ 
tions only, and thus violated the equal piotection of the law clause 
of the fourteenth amendment, and (3) it was not a valid exercise of 
the police power because there was no clear and reasonable relation¬ 
ship between the prohibition of the act and public health and safety 


° Session Laws 1903, p 148 

“At this tune Mr Brandeis was a practicuig lawyer, after a brilliant career as a 
lawyer, he was appointed to the Supreme Court in 1916 where he served until re- 
tuement in 1939, 

"208 U S 412 (1908) 
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Mr. Brandeis counteied this legal argument with a brief contain¬ 
ing statistics, findmgs, and opinions from some nmety studies and 
reports made by various commissions, committees, and bureaus in 
this country and abroad. In addition, he cited laws in nineteen of 
the United States and in seven foreign countries. The essence of 
his brief was that long hours of work were especially dangerous for 
women because of their special physical structure and function. 
Some such approach piobably was essential, since three years pre¬ 
viously the Court had ruled invahd a New York law that set a ten- 
hour day for bakery workers Brandeis’ brief stressed the point 
that physical differences in men and women made it impel ative that 
women be extended protection against long houis of work. 

The Supreme Court was impressed with the brief, reference was 
made in the Court opinion to the material used and the manner in 
which it was presented. It admitted somewhat sheepishly that the 
data presented “may not be, technically speakmg, authorities, and 
m them is little or no discussion of the constitutional question pre¬ 
sented to us for determination, yet they are significant . . .” In¬ 
deed, these facts were significant, for the judge s luling m this case 
turned largely on whether women were more in need than men of 
protective legislation. Since “healthy mothers are essential to vig¬ 
orous offsprmg, the physical well-being of woman becomes an object 
of public interest and care in order to preserve the strength and 
vigor of the race.” With this avowed purpose, the final question 
to be determined was whether an unimpeded exercise of her consti¬ 
tutional rights was sufficient therefor. In the opinion of the Court, 
this was not the case: differences between men and women were 
such that “she will still be where some legislation to protect her 
seems necessary . . . she is properly placed m a class by herself, 
and legislation designed for her protection may be sustamed, even 
when like legislation is not necessary for men.” Thus the Oregon 
law was upheld, in good pait on the basis of physical inequalities but 
to some extent on the implied recognition of differences of the bar¬ 
gaining abilities of men and women 
Shortly aftei the Muller decision, the Illinois Supreme Court re¬ 
versed its 1895 decision in Ritchie v, People, admitting that it was 
necessary to consider matters other tlian legal technicalities in their 
opinions In 1915, the federal Supreme Court applied the prin¬ 
ciple of the Muller decision to a California law fixing an eight-hour 
work day for women.^'^ Before the first World War, therefore, it 
was established that the police power of the state was an adequate 

“ Loohner t). Weto Yorli, discussed later m this chapter 
Rttchie V Wayman, 244 Illinois 509 (1910) 

V Wtlson, 236 U S 373 (1916) 
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basis for limiting the maximum horns of work for women. Al¬ 
though some states have not taken adequate advantage of this rul¬ 
ing, it will be seen that most of them have enacted some such laws, 
with varying degrees of strictness. 

Regulation o£ hours: men 

Questions concerning the validity of laws regulating the horns of 
work of men came to the courts at about the same time as those per¬ 
taining to women. Eaily regulations for men sought to establish 
maximum hours in those industries that were hazardous The first 
case that came to the federal Supreme Court on this type of law was 
Holden v. Hardij,^^ a case arising in the state of Utah. The Utah 
legislature had enacted, in 1896, a law to regulate the hours of 
work in underground mines and in smelters and ore-reduction works. 
In these places of employment, an eight-hour day was set as the 
maximum, except m emergencies when life or property were in dan¬ 
ger. Shortly after the passage of the act, a complaint was made that 
Holden had employed workmen for ten hours daily in an under¬ 
ground mine. After an adverse opmion before a lower couit and 
the Utah Supreme Court, Holden appealed the case to the federal 
Supreme Court, contending that tlie law under which he was con¬ 
victed and sentenced was repugnant to the Constitution of the 
United States. 

It was urged that the law violated the Constitution on at least 
three counts: (1) it deprived workers and employers of their right 
to make contracts freely; (2) the law was not equally applicable 
to all persons, that is, it was class legislation, and (3) it deprived 
persons of property without due process of law. It was argued in 
defense of the law that it was a valid exercise of the police power; 
since mining and smelting are hazardous occupations, working con¬ 
ditions in these occupations are a matter of public welfaie, the state 
legislature recognized these facts when it passed the law in ques¬ 
tion. 

The court prefaced its analysis of the case with a comment that 
“the law is, to a certain extent, a progressive science”; being such, 
legal or judicial principles that were at one time established and ac¬ 
cepted may at some other time no longer be in keeping with or may 
inadequately meet the needs of the time. Admitting that state 
legislatures have the power to protect the lives of their citizens, 
the Court progressed in its reasoning to the conclusion that they 
could legislate to protect health and morals because “it is as much 
for the interest of the state that the public health should be pre- 


^'169 U S 366 (1898). 
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served as that life should be made secure.” Since employment in 
smelters and underground mines for excessively long peiiods was 
held by the Utah legislature to be detrimental to healtfi, the legu- 
lation was held valid. Just how low the hours of work could have 
been set, that is, whetlier they could have been set lower tlian eight 
per day, was not consideied Since the legislatme named eight as 
a reasonable limit, it was accepted by the courts, state and fedeial. 
The Court was careful to point out, however, that this sanction of 
the law m question was not a sanction of all laws limiting the hours 
of work. This was approved on the basis that it was necessary as 
a protection of health in industries wheie excessive hours of woik 
would be detrimental. The decision was important and desirable 
but fai from definitive, and questions of when an occupation is haz¬ 
ardous and what houis are reasonable weie still veiy much alive. 

A comment made by the Court in the Holden case is worth not¬ 
ing, more for its geneial philosophy than for its effect on the case. 
The Court noted, with implied agreement, that in passing the eight- 
hour law the state legislature had. 

“recognized the fact that the proprietors of . . . establishments and 
their operatives do not stand upon an equality, and that their interests 
are, to a certain extent, conflictmg. The former natmally desire to ob¬ 
tain as much labor as possible from their employees, while the latter aie 
often induced by the fear of discharge to conform to legulations which 
their judgment, fairly exercised, would pronounce to be detiimental. . . . 
In other words, the proprietors lay down tlie rules and the laborers aie 
practically constrained to obey them. In such cases self-interest is often 
an unsafe guide, and the legislature may properly interpose its aulhonty.” 

That statement is as sound and pointed an argument for eithei 
unions^'’ or governmental inteifeience m labor problems as could be 
found today, and it was written a half-century ago. Although the 
Court did not use this reasonmg in its decision, it put its finger on 
the most sound of all ciiticisms of the application of competitive 
economic theory to labor-management relations, namely: the fact 
that employers and unorganized workers often do not have equal 
baigaimng power. If employers and employees had equal power to 
bargain for their wages and conditions of woik, there would be no 

“Although tlie position is taken in this volume that labor unions are needed to 
equahze economic power, it must be noted that not every union action can be justi¬ 
fied m such a manner In some instances, a strong union and a small or flnanraally 
weak employer may present a reversal of the imbalance in bargaining power The 
fact that there are occasions of irresponsible or unwise action by unions does not de¬ 
tract from the general need for worker organizations to enhance the bargaining 
stature of individual workers through coordinated action ° 
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sound reason for unions to enhance the workers’ bargaining power or 
for action by the government to ensure leasonably just settlement of 
points at issue. 

The Holden v. Hardy decision was a landmark, but it was not 
emulated m many subsequent cases, and the applicability of the 
ruling was rather narrow. It will be lemembered that the Court 
was emphatic in pointing out that they were not examining the ap¬ 
plicability of such laws to all workers. Indication of the uncertainty 
that was to exist came seven years later in the federal Supreme Court 
decision on a New York law estabhshing a ten-hour maximum day 
for bakery workers. The decision in Lochner v. New York^'^ cen¬ 
tered on the question of whether the law was an appropriate exer¬ 
cise of pohce power or an arbitrary interference with the rights of 
individuals. With no specific definition of what is or is not arbitiary 
and what may or may not be reasonable restraint by the state, the 
justices failed to see eye to eye on the issues involved; by a five-to- 
four decision the law was held mvalid. The majority held that 
bakeiy workers were not wards of the state but were equally able 
with others to take care of themselves, and that matters of public 
health, safety, and morals were not mvolved. Since, as five mem¬ 
bers of the Court saw it, "the trade of a baker ... is not an un¬ 
healthy one,” the law “reached and passed” the hmit of the police 
power. The majority was fearful that there would be almost no 
limit to the proliibition by law of personal liberties if the law in 
question were approved 

A dissent by three justices, following much of the reasoning used 
in the Holden case, was to no avail. These three argued that since 
the New York legislature had been of the opinion that there was a 
reasonable relationship between the working of long hours in bak¬ 
eries and the general welfare, the Court should not hold otherwise. 
However, the brief dissent of Mr. Justice Hohnes pointed clearly to 
the real reason for the overthrow of the law. The comment that 
“this case is decided upon an economic theory which a large part 
of the country does not entertain” cuts to the heart of the matter 
Although Mr. Justice Hohnes did not mention it by name, the unreal 
theory that in our economy justice is done by allowing the parties to 
the employment contract to battle out their disagreements even 
though bai gaining power may be unequally divided, was tlie basis 
of the Lochner majority opinion. 

Thus, prior to World War I, the prmciple had been established 
that states could regulate the hours of work of non-governmental 


"198 U S 45 (1905). 
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employees engaged in hazardous industry Also prior to the war, 
the federal Court had ruled that Congress had the power, under its 
interstate commerce authority, to set maximum hours for railroad 
workers because of the relationsliip between hours of work and 
public safetyd® Another court ruling on hours was of less interest 
but worth noting. In 1903, the eight-hour law of Kansas for state 
and municipal employees and for employees of private employers 
working under contract to the state or any of its subdivisions was 
upheld.^® 

There is another type of legislation that is in part a regulation of 
hours and in pait a wage measure. This type of continl comes about 
when a basic work day or week is established and longer hours are 
prohibited unless extra pay is given for the work time in excess of 
the basic time allowed, It will be shown later that the current Fair 
Labor Standards Act is such a law, it sets 40 hours per week, but 
allows any amount of extra time if penalty lates of not less than 
time-and-a-half aie paid for all time over the 40 hours. Such a 
law first came before the federal Supreme Couit m 1917.®® 

The case of Bunting v. Oregon was a test of the validity of an 
Oregon law providing a ten-hour day for workers in mills, factories, 
and manufacturing establishments. However, a work day of 13 
hours could be used if the hours above ten daily weie paid for at 
not less than time-and-a-half In a sense, therefore, the law was 
a thirteen-hour law. The penalty for the last thiee hours of work 
was intended, however, to discourage work beyond ten hours. The 
federal Court followed the state Supreme Court in acceptmg the 
statement in the law which declared that it was intended to prevent 
injury to health from excessive hours of woik. The Court denied 
the contention that the law was one that attempted to fix wages. 

The wording of the opinion, a five-to-thiee ruling with Mr. Justice 
Brandeis not participatmg, was such as to imply general sanction of 
maximum-hours laws for both men and women The Court com¬ 
mented that it need not concern itself with the reasons for or wisdom 
of the ruling. "It is enough for our decision if the legislation 
was passed in the exercise of an admitted power of government . . 
our judgment of it is that it does not transcend constitutional limits ” 
Although this was not a straight maximum-hours law, the decision 
gave added weight to the proposition that even before World War I 
the pohce power could be used for the regulation of houis m most 
employments. 


Baltimore and Ohio Railroad Co, v Interstate Commerce Commission, 221 U S 
612 (1911), 

V Kansas, 191 U S 207 (1903) 

'^Bunting V Oregon, 243 U S 426 (1917) 
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Laws tegulating wages 

The wages paid to workers aie without question the most highly 
publicized souice of conflict between labor and management. De¬ 
spite the contention of many persons in recent years that psycho¬ 
logical and other non-monetary matters aie more impoitant, the 
fact is undeniable that much difficulty arises over the question of 
wages. For many years, beginning befoie the turn of the century, 
legislatures and the courts have stepped into the wage relationship 
from time to time. The federal Supreme Couit had appioved state 
laws regulating the computation of miners’ wages®^ and the medium 
in which wages could be paid prior to the first Woild War In ad¬ 
dition, state courts and lower federal courts had appioved laws such 
as those granting priority liens to wages in case of business liquida¬ 
tion and others legulatmg the time of wage payments. 

Such legislation and lulings, while desiiable, did not go to the 
bottom of the wage controveisy. The most difficult problem was 
that of whether minima should be set for wages paid to private em¬ 
ployees. This question was, up to the first war, one for state action, 
considered with respect to women and childien only; the federal 
Congress made no attempt at minimum-wage control up to that 
time, and the eleven state laws that were enacted all ignored male 
workers. But low wages among women workers were so prevalent, 
owing, in part at least, to employment in less skilled work, less fre¬ 
quent union membership, and to the tradition of paying low wages, 
that demands for government action began befoie 1900 and the 
chorus swelled rapidly Increased interest and information on the 
subject finally brought action, beginning with Massachusetts in 
1912. Its example was followed by ten other states in the next 
three years.^^ Some of the laws were not enforced and others were 
poorly drawn, as is usually the case with pioneering legislation 
Naturally, laws that broke so sharply with the tradition of indi¬ 
vidualism would not be allowed to go unchallenged The fiist 
test case in this field of regulation came to the federal Court in 
1917 However, Louis D. Brandeis, who had just been appointed 
to the supreme tribunal, had prepared the brief used by the state of 
Oregon in the case. Since he could not properly participate in the 
decision, eight justices considered the case and divided evenly; no 
decisions were written and the opinion of the Oregon Supreme 

McLean V Arkansas, 211 XJ S 539 (1909) 

'“Keokee Consolidated Coke Co v. Taylor, 234 U S 224 (1914) 

“ Milks, H A , and Montgomery, R. E , op. cit,, Vol. I, p 305 
California, Colorado, Minnesota, Nebraska, Oregon, Utah, Wisconsm, and Wash¬ 
ington in 1913 and Arkansas and Kansas in 1915 
“SfettJer v O’Hara, 243 U. S 629 (1917). 
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Court stood. In that decision^® Brandeis’ argument showed through 
the reasoning of the Court clearly The decision centered on the 
fact that the physical structure and function of women was such as 
to malce protective legislation for them of importance to public 
health, morals, and welfare. 

Thus, at the time of the first World War, the mmimum-wage 
movement was skating on extremely thin ice. Only a dozen states 
had taken the step and some of the laws were very poor Some es- 
tabhshed statutory minima while others provided for the establish¬ 
ment of commissions that were to study the situation and set wages, 
during the earlier years most of the commissions were instructed to 
set wages that would be suflBcient to support the working woman m 
“health” and “decency,” or whatever similar terms might be chosen. 
Later laws included provisions for setting minima commensurate 
with the value of the services rendered.^’^ With the small number 
of laws and their weakness in structuie, admmistration, and enfoi ce¬ 
ment, there was yet another problem faced by the proponents of 
minimum-wage legislation. There was no clear mdication of the 
attitude of the federal Supreme Court on such laws; the even split 
of the justices on the Stettler case simply postponed the day when 
a definite rulmg would be made. That luhng was not to come until 
well after the close of the war. 


The right to organize 

We have noted earlier in this study the unfriendly attitude of the 
courts toward labor organization The fact that the Common¬ 
wealth V. Hunt decision of 1842 lecognized labor’s right to organize 
did not mean that the road ahead was clear. Prioi to 1914, only a 
few states recognized in statutes the right of workers to organize^® 
and the laws that were enacted were of little consequence Both 
state and federal courts were busy handing down injunctions in labor 
disputes, and, at the same time, fedeial courts were issuing restric¬ 
tive rulings based on the power of the federal government over inter¬ 
state commerce. 

Befoie the outbreak of the war, however, federal and some state 
governments had endeavored to ensure that workers actually were 
accorded a right to belong to a union if they so desired. As will be 
seen, these attempts were not successful Congress made its first 
attempt in 1898 m the Erdman Act.^® This act dealt, pnmaiily, with 


^Stettler v. O'Hara, 69 Ore, 519 (1914) 

” This was m an unsuccessful attempt to circumvent a rulmg of tire Supreme Court 
holdmg invahd minimum-wage laws based on cost of bvmg See below, Ch XIV 
- fourteen states, generalfy the more industrialized ones, see Millis, H A and 
Montgomery, R E , op. cit , Vol III, p. 509 > . . 

^ 30 Stat. atL.424; ^ 
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means of settling disputes between labor and management of the 
railroads. One section was devoted to yellow-dog contracts. It 
provided, in part, that any employer subject to the act might be 
fined fiom one bundled to one thousand dollars for lequirmg "'any 
employee, or any peison seeking employment, as a condition of such 
employment, to enter into an agieement, either written or veibal, 
not to become or lemam a member of any labor corporation, associa¬ 
tion, or oiganization.” Furtheimore, the employer could not 
tlneaten dismissal because of union membersliip or discriminate 
against workers for that leason. This section did not in any way 
lequiie membership in a union but sought, for railroad workers, 
to lemove the ability of the employer to make non-membership a 
requirement of employment. 

Section 10 of the Erdman Act was tested befoie the federal 
Supreme Court m 1908.®^ The question involved was whether 
employers on the lailioads had a legal right, protected by the fifth 
amendment, to dismiss a workman because of union membership. 
In its opinion, the majority of the Court forgot completely the 
opinion in the Holden v. Hardy case when the majority had com¬ 
mented so clearly on the inequality of bargaining power of em¬ 
ployers and woikeis Speaking for the majority, Mr. Justice Harlan 
held that the employer had a legal light to fire and the workers to 
refuse to woik foi whatever,reason they chose. “In all such particu¬ 
lars the employer and the employee have equality of right, and any 
legislation that disturbs that equahty is an arbitrary interference 
with libeity of contract.” Thus, the restriction of Section 10 was 
held to be m violation of the fifth amendment. And, in addition, 
the Court opined that Congress had stretched the power over inter¬ 
state commerce too fai, since “there is no such connection between 
interstate commerce and membership in a labor organization as to 
authorize Congress to make it a crime . . for an agent of an inter¬ 
state earlier to discharge an employee because of membership,” 

This reasoning was not convincmg to Mr. Justice Holmes. In 
Ins dissent he pointed out that “the ground on which this particular 
law is held bad is not so much that it deals with matters remote 
from commerce among the States, as that it interferes with the para¬ 
mount individual lights secured by the Fifth Amendment. The sec¬ 
tion is, m substance, a very limited interference with freedom of 
contract . . It does not compel the carriers to employ any one 
. . . . The section simply prohibits the more powerful party to 
exact certain undertakings ... or unjustly discriminate. . . Here 


Ibid, Section 10 

Adair V. U S., 208 U. S 161 (1908). 
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was the essence of the Holden philosophy so conveniently forgotten 
by the majority. 

Both state and federal anti-yellow-dog-contract laws were over¬ 
thrown by the couits, Although a federal court test of the state 
laws did not come until 1915, state courts had in a number of cases 
befoie the turn of the century held the yellow-dog agreements in¬ 
valid.®® The federal Supreme Court case came up over the law 
enacted m Kansas in 1903. The law was similar, except for its 
coverage, to Section 10 of the Erdman Act. For employers in Kan¬ 
sas it prohibited the requiiement of a yellow-dog agreement as a 
condition of employment. One employer who discharged a worker 
because he refused to withdraw from a union was brought before the 
Court. The Kansas Supreme Comt upheld the law and the case 
was appealed The federal Supreme Couit ruled on it in the case 
of Coppage t). Kansas.^ 

The Court showed its position on the case at the outset when it 
stated that the case was not distinguishable fiom the Adair case and 
that unless the latter ruhng was to be oveithrown, the case in ques¬ 
tion could not be upheld. This rulmg also was based on the as¬ 
sumption of an equality of economic power and freedom of both 
parties to the contract of employment Once that assumption is 
made, and it could be made only by a person not familiar with the 
facts of industrial relations, there was just one logical conclusion 
to be drawn; the fourteenth amendment could not be used as a basis 
for restrictmg the liberty of either party so long as the equality 
would prevent one party from dictating teims to another 

Mr. Justice Hohnes again was not convinced. In his dissent he 
pointed out that “in present conditions a workman not unnaturally 
may believe that only by belongmg to a union can he secure a con¬ 
tract that shall be fair to him. ... If that belief . . . may be held 
by a reasonable man, it seems to me that it may be enforced by law 
m order to establish the equality of position ... in which liberty 
of contract begms.” Justice Holmes msisted he was not passing on 
whether or not it was wise to enact the legislation, as far as the Con¬ 
stitution was concerned, there was nothing therein to prevent it, and 
the Court should not prohibit the enactment. However, consider¬ 
able time was to elapse befoie the view of Justice Holmes was to 
prevail 

The beginnings of workmen’s compensation 

Legislation to give some assistance to persons, or their dependents, 
who were injured by mdustrial accidents was reasonably well- 

“Such was the case with the laws of Missouri (1895), Illinois (1900), and New 
York (1906) See Milhs, H A , and Montgomery, R. E., op. cit, Vol III, p 510. 

“916 TT 9 1 nqis; 
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established prior to the first World War, and merits our attention in 
this chapter. By 1900 or 1910 in the United States, the problem o£ 
industrial accidents was a serious one. The Bureau of Labor Statis¬ 
tics stated, in 1913, that the number of fatal accidents in industry 
was “conservatively estimated at 25,000 for the year,” and that the 
number causing more than four weeks lost time was 700,000.®* Ac¬ 
cording to the repoit, over three-fourths of the accidents in the 
iron and steel industiy resulted in disability of less than four weeks. 
On that basis, the figure of 700,000 tliat was estimated for nation¬ 
wide fatalities and disabilities of over four weeks would represent 
only one-fourth of the industrial accidents resulting in lost time 
during the year. While the suffering and soitow that result from 
industrial, or any other, accidents present a serious problem, the eco¬ 
nomic problem of industiial accidents is a different but equally 
seiious one. The accident brings a loss of productive power just as 
would a layoff or a strike. In addition, the accident is a cost of 
production that must be borne by some persons or groups in our 
society, piesumably by the producers or purchasers of the goods. 

When a person is injured so that he cannot work, he and his family 
are without an income at the time when greater expenditures are re¬ 
quired. In case of death of the wage earner, the family is usually 
left without an income, at best, it is a raie instance when the family 
has sufficient income to meet essential expenses alone and without 
severe hardship. Fatal accidents were especially distressing be¬ 
cause dependent children were left by the great majority of deceased 
workers, nearly two-thiids of whom were the sole suppoit of the 
family.*® 

Prioi to the enactment of workmen’s compensation laws by the 
states, an injured woikman, or the family of one that had suffered a 
fatal accident, had little chance of receiving a satisfactoiy monetaiy 
settlement fiom the employer. For example, according to a study 
of the compensation awarded the families of 235 woikeis killed in 
industiial accidents in 1907 and 1908 in Pittsburgh, over one-fourth 
received less than one hundred dollars and about one-eighth re¬ 
ceived more than $2000.®" Inadequate settlements meant prompt 
resort to charity or relatives by many of the families. 

The reason for these niggardly settlements was that the worker or 
his family eithei took the compensation that the employer offered 
or else had to sue for damages Settlements offered were rarely 


** U S Bureau of Labor Statistics, Bullebn No. IST, Industrial Accident Statistics, 
p 6 Washington, D C , U. S Government Printing Office, 1915 
“ Milhs, H A , and Montgomery, R E , op. cit., Vol II, p 189 
Ibid Perhaps more striking testimony to the inadequacy of compensahon with¬ 
out legislative enforcement is reported on pages 192-193 in the Wisconsin and Min¬ 
nesota studies. 



160 OTHER CONTROLS U? TO WORLD WAR I 


munificent and the attempt of a worker or family to sue ran up 
against the ability of most employers to hire excellent legal brains to 
argue their cases Workers could not afford to retain expensive law¬ 
yers, or, if they did, their compensation was largely absoibed by 
lawyer fees. In addition, there were tin ee common law principles 
that could be used quite effectively by employer counsels to combat 
the claims of the workmen.®'^ 

The basic assumption of the employer’s common law defenses 
was that in industry a considerable amount of occupational risk was 
inevitable A workei was considered as assuming these normal risks 
of the job if the employer had used reasonable care in providing for 
the safety of his employees If the employer had been reasonably 
careful, there weie three doctrines or defenses available- (1) the 
fellow servant rule, (2) the contributory negligence doctrine, and 
(3) the assumption of risk doctrine.®® 

The fellow servant rule, which excused the employer fiom dam¬ 
ages m many instances, was, simply stated, that if a fellow workman’s 
negligence was the cause of an mjury, the employer might not be 
held liable It is interesting to note that Chief Justice Shaw of the 
Supreme Court of Massachusetts populanzed this doctime, which 
had already been used m England and in this country but was not 
widely known, in 1842. That was the year in which he rendered 
the famous Commonwealth u Hunt decision holding that unions, 
even when demanding a union shop, were lawful organizations. 
Thus, in the same year Justice Shaw gave woikers assistance m 
their struggle to organize and bargain collectively and called atten¬ 
tion to a doctrme that was to be very effective as a means of com- 
battmg suits for damages for injured workmen, at a time when such 
suits were the only means of fDicing any settlement 

The doctrme of contributory negligence held that if an injured 
workman was guilty of negligence that in any way contributed to 
causing the injuiy, the employer could not be held liable. Thus, if 
a man used tools or machmes imprudently or contmued to woik 
under conditions that apparently were dangerous, his case probably 
was lost. The negligence of the workman cancelled negligence on 
the part of the employer Cases using this doctiine appeared in 
England as early as 1809 and in this country in 1866. 

Finally, there was the doctrine of assumption of lisk. If it could 
be proven that the injured workman knew of the condition that gave 
rise to his mjury and worked irrespective of this knowledge, it could 
be argued that he knowingly assumed the risk. And if he assumed 
the risk he had no valid claim on the employer. 

"SeeCh III 

PP See also. Commons, J, and Andrews, J, 
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With these legal loopholes available, clever lawyers could in most 
cases find a way of escapmg payment of a monetary settlement of 
accident claims In many instances the employer did not have to 
fight the case with his own lawyers, if an employer carried habihty 
insurance with some company, the insurance firm would provide 
lawyers skilled in fighting such cases. There were a number of 
cnticisms of the principles outlined earlier; they were umeahstic on 
a number of counts. For example, the fellow servant defense would 
permit a man to be disqualified for an award because of the actions 
of some fellow workman whom he could m no way select. The 
fellow workmen were hired by the employer; those who did not want 
to work with them could leave the job, but with many instances when 
jobs were scarce this right was a theoretical one. Similarly with 
the assumption of risk; even if a man recognized the danger of a job, 
economic necessity might well force him to continue on it despite 
his better judgment. Finally, when the means of seeming a settle¬ 
ment was tlirough legal action and the worker had little money with 
which to get a good lawyer, there was httle reason to think in terms 
of equality before the law. 

Small wonder, then, that many injuied woikmen did not even 
bring suit for damages And small wonder, also, that the latter part 
of the nineteenth century saw the development of a diive for modi¬ 
fication of the employer liability loopholes. Thus, beginning in 
1885 with the state of Alabama, various states and the federal Con¬ 
gress began to enact laws modifying and restricting the manner and 
extent of utilization of the common law defenses. These laws varied 
in their provisions and in the degree of restiiction imposed; the 
federal law enacted in 1908 to modify the escape clauses used by 
railroad employers may be noted as an example. By this act the 
earner was made liable for injury or death due in whole or in part 
to negligence of any of its employees—from officers to other workers 
—or to defects m material. Contributory negligence of the worker 
could not be used to escape payment m a damage suit, although 
damages might be decreased for this reason. The employee could 
not be held to have assumed the risk where company violation of 
safety statutes caused the accident 

Although employers’ habihty laws were a step forward, they stfil 
were not an adequate solution to the problem of compensation for 
mdustiial accidents. The injuied workmen or then dependents 
still were required to sue for damages. There was in this country, 
up to 1910, no legal assumption that the cost of human mjury should 
be a part of the cost of production, just as was the cost of reparrmg 
a machine Meanwhile, the nations of northwestern Europe had 


35 Stat at L , Part I, pp. 65-66 
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recognized the need of some orderly plan for compensating injured 
workers. There was piecedent, therefore, for the development of 
industrial accident-compensation laws. With a gradual awakening 
in the first decade of the twentieth century, the states began to 
experiment in this field about 1910 
New York enacted the first compulsory workmen’s compensation 
law in 1910, although seveial aboitive state attempts were made 
between 1902 and 1910. This legislation was applicable not to 
all industry but to 12 specified, dangerous occupations Essentially, 
the law removed the common law defenses and required the em¬ 
ployer to be held hable at specified rates for accidents occurring to 
his employees. Although this law did not go to the federal Su¬ 
preme Court, the New York Court of Appeals was horrified at the 
potentialities of this new departure in social legislation and held 
it to deprive employers of their property in violation of both federal 
and state Constitutions.'‘® While New York was frightened into 
amending her Constitution m 1913 prior to enacting another such 
law, other states went ahead; twenty-two accident-compensation 
laws were passed by various states, federal territories, and Congress 
for non-governmental and federal workers By the end of 1916, 

f irior to final court approval of a test case workmen’s compensation 
aw, thirty-six laws had been enacted by the above groups.^^ The 
nature of present compensation legislation will be reviewed subse¬ 
quently,^^ it wiU sufllce to say here that the earlier laws sought to 
remove the common law escapes and to make employers responsible 
for definite monetary payments for various types of injury or dura¬ 
tions of disabdity. 

As IS always true of any attempt to enact legislation that breaks 
sharply with the economic traditions of the past, workmen’s com¬ 
pensation was carried to the federal Supreme Court for a ruling. 
This decision came m 1917 in the case of the New York Central 
Railroad v. White Although the case concerned a railroad com¬ 
pany, it arose out of the death of a night watchman employed where 
a new station was being built. Consequently, the federal liability 
law of 1908 was not involved and the New York law enacted after 
the constitutional amendment of 1913 was at stake. The gist of 
the argument of the company was that tire new law took property 

Milbs, H A, and Montgomery, R E , op. cti., Vol 11, pp 194-195 
“Armstrong, B , op, cit, p 254 

“ For an excellent survey of occupational accident-compensation laws through 1917 
see- U. S Bureau of Labor Statistics, Bulletin No 240, Comparison of Woikmen’s 
Compensation Laws of the United States up to December 31, 1917 Washington, 
DC U. S Government Pnntmg Office, 1918 
“See below, Ch X 
“243 U S 188 (1917). 
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without due process of law. In addition, the company contended 
that the degree of conviction was open to question, and that the 
employee’s family was deprived of a chance of gettmg a laiger settle¬ 
ment by suit, which was prohibited by the law since it stipulated a 
fixed payment. 

The Court was not impressed by the arguments. It held that the 
states had clear authority to modify the common law defenses if they 
so desiied. The statute in question only set aside one body of lules 
and estabhshed another. As to compensation for the specific death 
that gave rise to the suit, the Court stated: 

“The pecuniary loss resulting from the employee’s death or disable¬ 
ment must fall somewhere . . . the act in effect disregaids the proxi¬ 
mate cause and looks to one more remote—the primary cause . . the 
employment itself . it cannot be pronounced arbitrary and unreason¬ 
able for the state to impose upon the employer the absolute duty of mak¬ 
ing a moderate and definite compensation m money to every disabled 
employee ... we recognize that the legislation under review does meas¬ 
urably limit the freedom of employer and employee to agiee respecting 
terms of employment, and that it cannot be supported except on the 
ground that it is a reasonable exercise of the police powei of the State. 
In our opinion it is . , . supportable upon that ground.” 

Thus, the Supreme Court approved the extension of the police 
power into a pait of the field of employer-employee relationships 
that had previously been considered by business as inviolable. The 
state of New York had been too doubtful; their constitutional amend¬ 
ment had not been necessary because the case before the Court 
turned on the deprivation of liberty protected by the federal Consti¬ 
tution 

The early laws provided compensation only for accidents and usu¬ 
ally only for those in certain industries. Occupational disease was 
not provided for in any law prior to 1917, when two laws were 
amended to include diseases. This omission was due not to absence 
of a problem of occupational disease or need of compensation, the 
very frequent omission of occupational disease coverage, even up to 
the present time, is probably due primarily to the difficulty of admin¬ 
istering such a law or, perhaps more, to the fact that disease injuries 
are not spectacular. In the case of an industrial accident, there 
is some sudden happening that results in the mjuiy or death of a per¬ 
son 01 group of persons. Such an event foices itself on the atten¬ 
tion of many persons inside and outside of the work place. Ques- 

^ At the same time that the New York law was upheld, laws of Iowa and Washing¬ 
ton wore approved. See For Iowa, Hawkins v Bleakly, 245 U. S 210 (1917), for 
Washmgton, Mountain Timber Co v. Washington, 243 U S. 219 (1917). 
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tions arise as to what will happen to the injured person or his family. 
But when a worker succumbs gradually to some disease that may 
render him as unable to woik as an accident, the event is not forced 
on public consciousness to the same extent. Therefore, the develop¬ 
ment of occupational disease-compensation provisions was a much 
slower process. Their exclusion was a serious weakness in the early 
compensation laws. 

Meanwhile, other government controls were developmg that ap- 
pi cached the problem of the physical lisks of industry from another 
angle. Laws of this nature began to appear in 1886, when Massa¬ 
chusetts enacted legislation lequumg the repoiting of mdustrial ac¬ 
cidents. Other states soon followed, but divergent definitions of in¬ 
dustrial accidents and the weaknesses of enforcement prevented 
satisfactory resultsIn addition, the laws made no attempt to in¬ 
fluence prevention of accidents or to provide compensation once an 
injury had occurred 

Another approach to industrial injuries was through the prohibi¬ 
tion of employment of certam persons oi of the use of certain sub¬ 
stances in specified occupations or processes. Attention has been 
called earlier in this chapter to early prohibitions against the em¬ 
ployment of clnldren in listed employments. In part, such restric¬ 
tions were a recognition of accident hazaids An example of pro¬ 
hibition of substances, not a frequently used approach in this 
country, was the enactment by Congi-ess in 1912 of a law that placed 
a discriminatory tax on matches of white phosphorous made in this 
country This tax proved to be sufficient to stop the manufacture 
of all white phosphorous matches and prevent the occupational 
disease, “phossy j'aw,” previously the plague of match workers. 

One last approach to the industrial injury problem should be 
noted; this field is indeed a broad one, and all that can be done is to 
call attention to tlie type of activity without going into detail. The 
various states have enacted laws requiring certam minimum safety 
conditions in plants, mines, and other places of employment Mas¬ 
sachusetts, m 1887, enacted legislation requiring the safeguaiding of 
machinery, guarding of shafts, pulleys, and so forth Other states 
followed, some with laws estabhshing minimum standards for toilets, 
washrooms, and other sanitary facihties, while others enacted legis¬ 
lation requirmg seating facilities or comparable anangements where 
women were employed. Fire-prevention laws were enacted and 
minimum standards of fighting, heatmg, and ventilation specified 
by some legislatures. Special safety laws for persons employed in 


“Commons, J, and Andrews, J , op ctf, pp 160-162 

" Blake R P (ed ), Industrial Safety, Ch. II New York. Prentice-Hall, Inc., 1943 
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mines and tunnels and by tiansportation facilities were passed.'^® 
With such a great number of laws on a variety of subjects, it is not 
possible to examine each or even to summarize. It will suffice for 
our purpose to note that at the same time that social legislation was 
being enacted to aid those injured by industry legal efforts were 
being made to decrease the frequency of industrial injuries.^® 

Organizing the labor market 

At present, there is m the United States a nation-wide system of 
free, publicly operated employment agencies. The roots of this 
system were established prior to World War I by state action. 
Recognizing the need for offices through which unemployed workers 
could be given free assistance in searching for work, Ohio estab¬ 
lished the first public employment offices in the nation by legislative 
enactment in 1890. By that act offices were established m Cin¬ 
cinnati, Cleveland, Columbus, Dayton, and Toledo.®® The example 
of Ohio was followed somewhat slowly by other states and, by 1916, 
ninety-six offices had been established in twenty-six states. Thus, 
with unemployment periodically becoming somewhat of a problem 
even before the war, the beginning of a system of pubhc, non-fee- 
chaiging agencies had been set up, but it did not remotely approach 
the need. Many states still had no laws, and those with some provi¬ 
sion had scattered and inadequate numbers of employment offices 
There was no coordmation of needs and openings from state to state. 

The federal government did little prior to the war to provide pub¬ 
lic employment service. The first action taken was to set up, in 
1907, an information service to aid in the more intelligent direction 
of immigrants to various parts of tire country. After the outbreak 
of war in Europe the service was expanded to aid all job seekers, but 
its work was not highly effective. The establishment of a genuine 
federal system of pubhc employment offices was a result of the war 
effort, and will be discussed in the next chapter. 

Early railway labor legislation 

The federal government, which has assumed the responsibility for 
all controls affecting railway labor, began to establish itself in that 

'‘®For an extended survey tlrat docs not examine individual laws in detail see 
Commons, J , and Andrews, J , op cit, Ch IV 

“In addition to state legislation, the federal government established m 1910 die 
United States Bureau of Mines and die National Bureau of Standards. The former 
seeks to promote safety measures in mining, die latter seeks to gather and distribute 
information on safety standards The Bureau of Labor Statistics, established m 1913, 
among other duties, collects and disseminates statistical data on industrial accidents 

“For a survey of public employment offices up to the first World War see U S 
Bureau of Labor Statistics, Bulletin No 241, Public Employment Offices in the United 
States Washington, D C : U S. Government Printing Office, 1918 
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field before the turn of the last century. Reference has been made 
earlier in this chapter to the fedeial act pertaining to the liability 
of carriers for accidents. The federal Congress passed in 1888 its 
first Arbitration Act.®^ This provided for voluntary arbitration at 
the request of either party if the other party agreed. In addi¬ 
tion, provision was made for investigation of disputes between 
management and labor on the railroads The act was on the statute 
books for ten years; the arbitration provisions were never used and 
the piovisions for investigation were used only once.®^ 

In 1898 the Arbitration Act was repealed and in its stead the Erd- 
inan Act was passed.®^ The ill-fated Section 10 that was invalidated 
in 1908 in Adair v. U. S. has aheady been noted. The investigation 
provisions of the earlier law were dropped but those for voluntary 
arbitiation were continued. In addition, for the fiist time, piovi- 
sion was made for repiesentatives of the Commissionei of Labor and 
the chairman of the Interstate Commeice Commission to engage in 
conciliation and mediation to promote peaceful settlements The 
operation of the act m its first years was disappointing, but it was 
used with some effect from 1906 until its repeal m 1913. Arbitration 
was employed in about six instances, and some combination of me¬ 
diation or mediation and aibitration efforts was successful in 36 
others.®'* The Erdman Act was replaced m 1913 by the Newlands 
Act Because this act set up machinery for dispute settlement that 
was used during the war it seems wise to defer consideration of the 
Newlands Act to the next chapter. 

In summaiy, the period prior to Woild War I saw the emergence 
of many problems of our modern economy. Almost all of the early 
legislation directed at these new problems, except for those of rail¬ 
way labor, came from the state legislatures. The early laws were 
groping and ineffective in many instances, and there weie fre¬ 
quent expansions and modifications. To add to the problems of 
legislators faced with situations demandmg solution, the spirit of an 
individualistic economy ran high, the unreal theory of equality of 
power of labor and capital was rampant, and the liberty and prop¬ 
erty mentioned in the fifth and fourteenth amendments were sacred. 
It IS small wonder, therefore, that progressive social and labor legis¬ 
lation came so slowly. 

The laws that were enacted weie not received in a friendly fashion 
by the courts. Attempts to guarantee the right of railway workers 
to organize or of mjured woikeis to compensation were at first un- 

“ 25 Stat at L. 501. 

“ Prentice-Hall Labor Course. 

“30 Stat atL 424 

'‘^Prentice-Hall Labor Course. 
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acceptable to the courts. Regulation of hours of work for men was 
not approved at first. All in all, the courts showed that they were 
reluctant to recognize social and economic change and adapt to it 
In some instances, court lulings and attitudes did not long retard 
the development of protective legislation, in others, the disapprovals 
held for many years. 


Questions 

1. What aie the advantages and disadvantages of state laboi legislation 
as compaied with fedeial laws? 

2. Can the Holden and Lochner rulings both be lationahzed as valid and 
the two be made compatible? 

3 Were there valid reasons for Congress to enact labor legislation for 
railroad workers rather than for all workers? Explain 
4. If yellow-dog contiacts are sanctioned by the courts, certain freedoms 
of workers are, m effect, denied. If the contiacts are not allowed, em¬ 
ployer freedoms are denied On what basis could members of the ju¬ 
diciary rule on such an issue? 

5 Judicial approval of regulation of hours of work came before approval 
of minimum-wage legislation How do you explain this? Was regula¬ 
tion of houis a more reasonable contiol than wage controls? 

6 Workmen’s compensation laws caused some of the costs of industrial 
accidents to become costs of production that the employer had to meet. 
In view of the problem of mdustiial hazards, was this the most logical 
and best approach that could have been used^^ 



Chapter IX 


THE EFFECT OF WORLD WAR I 
ON LABOR CONTROLS 

Effects of war on economic controls 

In Apnl, 1917, the United States became an active participant in 
the World War that had been raging m Europe for nearly three 
years. Even before our actual pai'ticipation in the war, its effects 
had been felt tliroughout our economy, injecting into it the stimu¬ 
lant of great increases in demand for goods. After the official entry, 
the stimulus was much greater. Embarking on a war brings many 
problems of economic adjustment and organization; some of these 
problems are pecuharly interesting and important to the student of 
laboi. A brief examination of the problems that present themselves 
when a free market economy must be integrated mto a national war 
effort wiU be of interest and value here. 

The geneial over-all problem that comes with a war is that much 
of tlie freedom that has characterized our economy must be re¬ 
stricted in one way or another. A free market economy is one in 
winch business, laboi', and the pubhc have a very large degree of 
freedom to buy and sell or otherwise pursue as effectively as the)' 
can their real or fancied economic interests. This pursuit of per¬ 
sonal interest is one with very httle planning in terms of social in- 
teiests When the emergency of war is present, however, it be¬ 
comes imperative that self-interest be subordinated to the welfare 
and goals of the group This may be done by legislation or govern¬ 
ment ordeis or it may be done by offenng mcentives to encomage 
mdividuals to fall in line with the national effort and using pub¬ 
licity drives and campaigns, and the like to try to achieve compli¬ 
ance with national policies. Our efforts in wartime have tended to 
put heavy emphasis on non-coercive methods of encouraging co¬ 
operative action, but these cannot always be used without some 
compulsion 

When a nation embarks on a war, one of the most important over¬ 
all economic problems tliat must be studied and acted upon con¬ 
cerns the most effective allocation of national resources How 
much manpower should be allowed for the armed forces, how much 
should be allocated to productive civilian jobs, and, withm this lat- 
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ter group, what aie the relative manpower needs in steel, coal, rub¬ 
ber, orl, and a horde of other industries? Similar questrons arise 
concernrng the allocation of caprtal equipment, of raw materials, of 
transportation, and so forth. Such questions can be answered only 
on the basis of what promises to be most advantageous for the na¬ 
tion, regardless of the effects that the decisrons and practices will 
have on individuals and groups. 

Another unusually knotty problem of a war economy is that of 
wage policy. The enormously increased demand for all products 
and in turn for labor brings a condition in which wage rates tend 
to rise rapidly. The same tendency is present with regard to take- 
home wages, since long hours of work as well as high wage rates 
characterize a war economy. The question is how fai should wage 
rates be allowed to rise. If tliere are no limits on them or the 
amount by which they can be raised, some mdustiy not essential 
to the war effort, night clubs, let us say, might keep a full supply of 
labor by paying sufficiently high wage rates Clearly, such is not in 
the mterest of the war effort, what should governmental policy be 
toward wage lates and take-home wages? 

A number of other pioblems related to wages aie of unusual com¬ 
plexity in a war period, one of these is prices. Enormous inci eases 
in wages, more people at work, and the shifting of moie and more 
of the products of the nation into war mateiials and supplies brings 
about a situation wherein demand for many goods exceeds the 
supply. This means rising prices, unless some manner of price con¬ 
trols is effected. Businessmen and many other persons object to 
price controls, on the other hand, most of the public objects to in¬ 
flationary price jumps. Such rises mean unrest and dissatisfaction 
and lowered public morale. Hence, the pohcy to be followed in 
controlling puces becomes important. 

Hours of labor per day and per week present another situation 
that demands a well-thought-out policy. One of the primary issues 
in this connection is the numbei of hours of woik that will in the 
long run be conducive to optimum production. Too-long hours 
will cut down production per hour and even total production, while 
in many cases tending to increase absenteeism. On the other hand, 
too-short houis of labor do not represent the most efficient usage of 
facilities. The question then arises as to what shall be the mini¬ 
mum numbei of hours of work that will be construed as an adequate 
utilization of an employer’s labor force. 

Then comes the problem of the right of workers to organize in 
unions of their own choosing. Steady work, rising prices, and a 
general seller’s labor market tend to encourage workers to organize 
01 jom unions. In addition, unions recognize that conditions are 
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ripe for organization, and their leaders try to take advantage of the 
situation. But m war and in peace, labor organization is likely to 
be, to the businessman who has not had such organization among 
his workers, unwelcome. Disputes over the organization of a plant 
can lead to a work stoppage and loss of production, which is espe¬ 
cially had in time of war. Consequently, a well-thought-out and 
implemented policy toward union organization becomes a must to 
the government of a free people engaged in a war. If the nation 
were not a government of free people, then the problem would not 
be of any import. 

Another complex labor problem that arises out of a war crisis is 
that of labor disputes. As we have noted, war brings a period of 
rising prices and also one of great demand for labor. Attempts to 
keep wages up with or ahead of prices and to take advantage of the 
favorable conditions for extension of labor organization tend to re¬ 
sult in labor unrest and trouble. Durmg such an emergency period 
there are likely to be stiong pubhc and government pressuies to 
keep disputes from breaking into open stoppages Every effozt is 
made to effect some sort of compromise settlement, questions of jus¬ 
tice not being so important as those of what action is expedient foi 
quick settlement. As a consequence, there tends to be built up a 
backlog of unrest and dissatisfaction that is likely to result, at the 
end of hostilities, in a wave of industrial warfare. 

A final problem arismg out of war is the great importance of 
maintaining an eflBcient transportation system with no interiuptions 
in the service rendered The problem of supplymg the civilian 
and military needs of the nation puts a great stram on transportation 
facilities Therefore, the job of ensuring continuous transpoitation 
seivice demands that careful attention be given to labor problems 
and issues that arise m the industry 

In essence, a war period emphasizes all the points of economic 
friction that are present but less noticeable during peacetime. With 
the problems and frictions sharper and the need of a smoothly func¬ 
tioning economy paramount, there is every reason to expect a 
marked bioadenmg of the fields of government controls over eco¬ 
nomic problems Such action is defensible, an uncontrolled war 
economy would be likely to end in an inflated and extremely un¬ 
stable condition. 

Organization of the labor market 

In noting how the goveinment sought to solve some of these prob¬ 
lems that became especially acute durmg the fiist World War, it will 
be necessary to consider a period of time longer than actual hos- 
tilitifts Economically, the effects of a wai are usually felt, before 
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the firing begins, in the preparations for war, with their increased 
production, greater employment, rising prices, and so forth. And 
certainly the aftei-efltects of war remain long after an armistice has 
been signed. It will be necessary, therefore, to note in this chapter 
some situations developing befoie the war and others that continue 
for years after it is over. In stdl other cases, events of the war years 
that were not directly a product of the war will be omitted and 
noted elsewhere. 

In the organization of the labor maiket, the story of federal action 
is not an encouraging one. Attention has aheady been called to 
the establishment in the Immigration Bureau of an mformation 
service, which it was hoped would encourage a more intelligent 
movement of immigrants to places where economic opportunity ex¬ 
isted, the decrease of immigration with the advent of war caused 
the service to extend its woik to non-immigiants However, the 
mexpert personnel, mostly immigiation and post ofiice employees, 
tended to make difficult the buildmg of an effective organization. 
By 1917 it was clearly faihng to do the job of locating workers and 
placing them m war ]obs. 

Meanwhile, the Department of Labor had been set up in 1913 as 
a separate agency Among other tasks, it was allocated the duty 
of assisting in finding job opportunities foi workeis In 1917 the 
Secretaiy of Labor was granted, in a deficiency appropriation and 
a special gi ant from the President, a httle over a million dollars to 
aid in the placement of wage earners as considered necessary for 
the effective prosecution of the war.^ Thus, in January, 1918 the 
United States Employment Seivice was established as an independ¬ 
ent unit in the Department of Labor; it was not connected with the 
Buieau of Immigration, in which the original manpower placement 
efforts of the federal government had centered. 

In view of the fact that the new employment service was not 
created until our participation in the war was half finished and of 
the enormous tasks of organizing a nation-wide system of offices, 
securing cooperation of other government agencies and of the pub¬ 
lic, and of securing and traming personnel, the record of the em¬ 
ployment service is outstandmg Attempts were made to utilize 
agents of the Department of Agriculture and fourth-class mail post¬ 
masters and rural carriers in the recruiting and placement of farm 
labor. Newspapers were urged to devote space m each issue to the 
needs of local farmers for workers Special divisions were set up 
in the service to encourage persons to transfer to war work and to 
encourage the employment of boys and women and the utihzation 

^ Kellogg, R M , The United States Employment Service, p. 4, Chicago: University 
of Chicago Press, 1933. 
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of Negroes.® Advisory boards composed of employer, labor, and 
public members were set up m the states and m nearly 1400 local 
areas before the war was over whose job was to encourage tire use 
of the service and to advise on recruiting personnel and developing 
policies. Most important, by October, 1918, there were 832 public 
employment offices in operation in the country.® 

By summer, 1918, the organization of the employment service was 
well underway Howevei, neither employers nor workers accorded 
it adequate lecognition, employers, in their desperate search for 
manpower, sent out labor scouts to recruit workers, even by raiding 
the work force of some other employer. Workers sought their own 
jobs or listened to the promises of labor scouts. Consequently, 
there was extreme disorganization of the labor market, with job 
seekers and newly hued workers moving m every direction. In 
order to try to cope with this problem tire President issued a piocla- 
mation m June, 1918, in winch he urged “ah employers engaged m 
war work to refrain after August 1, 1918, from recruitmg unskilled 
labor m any manner except through this (the U. S. Employment 
Seivice) central agency.” Labor was also urged “to respond as 
loyally as heretofore to any calls issued by this agency for voluntary 
enlistment m essential industry.” Although the proclamation 
urged rather than directed use of tlie employment service, it did 
throw a heavier burden on the new agency. 

During the year of 1918, the only fuh calendar year of operation 
of the employment service, it received orders for over eight and 
three-quarter million workers, referred almost four million, and re¬ 
ceived reports from employers of placement of over two and one- 
third million. It was estimated that it saved workers $8,000,000 
in fees that would have been chaiged by private agencies making 
similar placements.® The service made plans for and began a pro¬ 
gram of aiding returned veterans to go from the service to employ¬ 
ment, but this work was shoit-hved. Undoubtedly, in view of the 
fact that the organization was developed from the ground up, aided 
by very few persons with the experience needed m public employ¬ 
ment service, the record compiled was an excellent one. Judged 
by methods of manpower control developed m the second World 
War, there were many things left undone. But the difference in 
duration of the wars, m the economic strains thereof, and in the pre- 

“ See Lescohier, D, D,, The Labor Market, Ch. IX. New York The Macmillan 
Co, 1923, for an extended discussion of the -wartune record of tlie United States 
Employment Service 

“ Milhs, H A, and Montgomery, R E, op. cit, Vol II, p 61. 

■* The text of the Presidents proclamation is pubLshed in the Monthv Labor Reoieto. 
July, 1918, pp 130-137 

' Lescohier, D D , op. cit., pp 197-198. 
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war experience of the service warranted a more cautious approach 
to the problem in the earlier conflict. 

After World War I the public was anxious to “get back to normal” 
as soon as possible. This meant removmg government controls and 
cuttmg expendituies quickly. The employment service was a vic¬ 
tim of this philosophy. By early 1919 money appropriated to the 
service had been spent and a request was made for a deficiency ap¬ 
propriation. Congress failed to grant the money requested, and the 
President was unable to appropriate from any other source. Theie 
was nothing for the service to do except cut back their operations at 
once. This was done, and by mid-year 1919 the service was le- 
duced to a skeleton organization gatheiing some employment data 
and aidmg in the placement of farm-harvest labor. It was to remain 
in this state of suspended animation for nearly fifteen years 

Limited relief from the closing of the federal offices came when 
some of the states and municipalities assumed the operation of of¬ 
fices abandoned by the federal seivice In October, 1919, it was 
reported that some 300 offices were kept open.® However, most of 
these offices were understaflfed, poorly equipped, and not well-co¬ 
ordinated with each other. For most of the country, effective pub¬ 
lic employment seivice went into a fifteen year eclipse. 

Government policy on labor organization 

Both World Wars brought stiong pressure for the organization of 
unions, and both wars resulted in rapid increases in the number of 
union members. It was to be expected that war periods would bring 
such activity on the part of unions. Prosperity in this country, with 
the exception of the 1920’s, always has resulted in a period of in¬ 
creased and more successful union activity. That is the time when 
prices and profits tend to rise and the wage rates of unorganized 
workers lag behind. And with prices and profits up, employers are 
anxious to keep produemg and thus are more willing to bargain with 
unions, rather than refuse and take the chance of a work stoppage. 
If prosperity brings union activity, then war logically would bring 
the greatest action because war creates the most feverish prosperity 
that our nation experiences 

Union efforts to extend membership in wartime are, therefore, an 
understandable attempt to capitalize on an economic situation, for 
union leaders are and in many instances must be opportunists Few 
of those who push organization drives have ulterior un-Amencan 
motives Rather, they are men trying to seize an opportunity to 
accomplish a certain end that has been their goal before wartime. 


® Kellogg, R M , op cit., p 10. 
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In. addition to the conditions that make union activity more ef¬ 
fective, there are reasons why flie government may desire workers 
to be organized. The pohcies of the federal government in the first 
World War certainly encouraged the organization of workers into 
unions Probably the reasons for encouragement of unionization 
of workers were twofold In a plant with an organization of workers 
there was a means of communication between labor and manage¬ 
ment; thus, it would be easier for management to leain of labor s 
desires and interests and to disseminate the information it chose. 
A second reason for encouraging unionism was to keep the workers 
satisfied. Essentially, the whole program of the government was a 
catch-as-catch-can hodgepodge of policies designed to keep all 
groups as contented and cooperative as possible. If, for one reason 
or another, workers wanted a union in their plant, policy makers of 
the government were inclined to agree, if such were possible without 
antagonizing some other group. Possibly a third factor was in the 
mmds of some persons who favored the development of unions; 
the thought of some was that unionism was in itself a desirable goal.'^ 

The espousal by government of the workers’ right to organize was 
administered by tire National War Labor Board, to be discussed 
later in this chapter, but was set down as a recommendation by gov¬ 
ernment labor experts late in March, 1918, a date piior to the cre¬ 
ation of the board The pohcy was stated by the War Labor Con¬ 
ference Board, a committee of five labor and five management 
representatives with two representatives of the public. It was one 
of a long senes of boards set up in an attempt to establish adequate 
government labor pohcies. The Conference Board reported to the 
Secretary of Labor, recommendmg the creation of the new National 
War Labor Board and outlining the prmciples that should guide it. 
Certain of the guiding principles are of interest to us at this point. 

The section of the recommended principles dealing with the right 
to organize reads as follows; 

“Right to organize—1 The right of workers to organize in trade- 
unions and to bargain collectively, through chosen representatives, is 
recognized and affirmed. This right shall not be denied, abridged, oi 
interfered with by the employers in any manner whatsoever. 

‘2. The right of employers to organize m associations or groups and 
to bargain collectively, through chosen representatives, is lecognized and 
affirmed. This nght shall not be denied, abridged, or interfered with by 
workers m any manner whatsoever. 

’ Wolinan, Leo, Ebb and Flow tn Trade Vniontsm, p 23, New York National 
Bureau of Economic Research, 1936, suggests that tlie view that trade unionism was 
in Itself desirable was one reason for the policy of the government 
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“3 Employers should not discharge workers for membership in trade- 
unions, nor for legitimate trade-union activities. 

“4 The workeis, in the exercise of their right to organize, shall not use 
coercive measures of any kind to induce peisons to join their organiza¬ 
tions, nor to induce employers to bargain or deal therewith 
“Existing conditions—1. In establishments where the union shop exists 
the same shall continue and the union standards as ta wages, hours of 
labor and other conditions of employment shall be maintained 
“2. In establishments where union and non-union men and women now 
work together, and the employer meets only with employees or lepre- 
sentatives engaged in said establishments, the continuance of such con¬ 
dition shall not be deemed a grievance.” ® 

Careful reading of this extract reveals that the theory of trade 
unionism was espoused but that, like an ostrich with its head buried, 
the boaid refused to face the fact that collective bargaining some¬ 
times brings powerful prejudices and principles into play and, if 
unions are to develop, positive programs and action sometimes must 
be undertaken Again, the statement of principles phrased some 
provisions with “shall,” but on the matter of job tenure for those who 
joined a union or took pait in its activities, the employer “should” 
not dismiss. Although no pait of the statement of principles was 
legally enfoicible, the latter provision was far less sharp and to the 
point Further, the statement that employers might meet only with 
persons employed m the plant left the way open wide for the de¬ 
velopment of company unionism and a refusal to meet with non¬ 
employee 1 epresentatives of independent unions. At some stages 
of collective baigammg, an independent union that is outside of the 
control of the employer will brmg in officials not working m the 
plant. Under the policy statement of the conference boaid, lefusal 
to meet with these iepresentatives was an employers right and he 
would have given the workers no giound for a grievance in so refus¬ 
ing With this provision, the statement that workers should have 
the right to organize and bargain collectively was seriously weak¬ 
ened. 

The development of company unions 
As the policy of the government toward unionism was applied, it 
developed that company unionism was as much of a beneficial y as 
was the mdependent labor movement. The National War Labor 
Board that was established to carry out the principles of the Con¬ 
ference Board was composed of the same persons as those who made 

“US Bureau of Labor Statistics, Bulletin No 287, National War Labor Board, 
p 32 Washington, D. C U. S. Government Prmting Office, 1922. 
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up its predecessor; small wonder then that company unions grew 
rapidly Many cases came before the boaid in which there was not 
and had never been any labor organization. With a need of some 
means of contact between workers and management, shop commit¬ 
tees or company unions weie set up.® Many of these cases were 
over the opposition of management. Organized labor did not ob¬ 
ject, however, in part because their ranks were growmg by leaps 
and bounds and in part because it was thought that the shop com¬ 
mittees would seive as trainmg schools to prepare worker groups 
for subsequent unionization. But at the same time employers were 
learning how much more convenient for their needs company unions 
were than independent ones. 

As a result of the policies laid down and followed by tire National 
War Labor Board and of the inaction of the American Federation of 
Labor, the number of company unions multiplied many times. 
Whereas only a handful of firms had any sort of employee-represen¬ 
tation plans before the war, the Bureau of Labor Statistics reported 
145 such plans in effect in 1919.^® One wiiter reports that the Labor 
Board itself duected the establishment of such committees in ovei 
125 instances.In the estimation of the Bureau, the plans oper¬ 
ating in 1919 covered about 400,000 workers. Although many of 
the plans were instituted over the objection of management, once 
established, they proved desirable tools of management m large 
plants where a real need existed for some means of communicatmg 
worker desires and management policies The works councils oi 
shop committees served as tins needed channel; it will be seen tliat 
the number of company unions, mstigated as a company policy, in¬ 
creased rapidly after the war was over. 

While company representation plans were growmg rapidly, bona 
fide unionism expanded comparably. It has been estimated that 
the total membership of American trade unions giew from 2,582,000 
111 1915 to 4,125,000 in 1919.^® By 1920 the total had passed 5,000,- 
000 The economic conditions favorable to this growth already 
have been sketched. One other factor should be noted. Although 
the pohcy of the federal government toward unionization of labor 
was very weakly worded with convenient loopholes scattered 
throughout, it was the strongest position in favor of organization 
taken up to that time. It enhanced the success of union orgamzmg 
efforts 

*lbid, p 26 

“ U S Bureau of Labor Statistics, Bulletin No 634, Characteristics of Company 
Unions J93S, p 19, Washington, D C U S Government Printing Office 

"Fairley, Lincoln, The Company Union tn Plan and Piacttce, p 32. New York. 
Affiliated Schools for Workers, 1936 

“Wohnan.L, op cit,p 16 
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It should be noted in passing that the policy laid down by the 
War Labor Conference Board was in sharp conflict with the posi¬ 
tion taken by the Supieme Court concerning the right of workeis 
to organize. It will be remembeied that in the case of Coppage v 
Kansas the Court denied states’ power to outlaw yellow-dog con¬ 
tracts, and in Hitchman v. Mitchell it upheld the legality of such 
agreements. Decisions such as these did much to nullify organ¬ 
izing movements at almost the same time that other groups m the 
government weie trying to encourage unions. 

Special agencies for dispute settlement 

Although the light to organize was one of the most knotty labor 
problems piesented dining the war, there weie many others Prob¬ 
lems of wages, hours, wages paid to women, and Sunday, holiday, 
and oveitime pay, for example, arose. Prior to the estabhshment 
of the National War Laboi Boaid as an agency for settling all types 
of disputes, the federal government set up a number of different 
boards to handle disputes in certain mdustries One of the earliest 
of these was the Cantonment Adjustment Commission, which grew 
out of a dispute and tlueatened stiike of union men woiking on an 
aimy camp in Indianapolis. The Secietaiy of War and Samuel 
Gompers, then President of the A. F. of L, agreed after settlement 
of the threatened stoppage to the estabhshment of an adjustment 
board to handle future controversies. A Raihoad Wage and Work¬ 
ing Conditions Board was created ui 1917, with three persons repre¬ 
senting workers and three management, to study wages and woikmg 
conditions on the railroads. Several boards were set up in the ship¬ 
building and ocean-shipping industries: the National Adjustment 
Commission for the longshoimg industry, the Marine and Dock 
Industrial Relations Division foi ocean-going shipping, and the Ship¬ 
building Labor Adjustment Board for shipbuilding labor problems. 
A Bureau of Labor was established in the Fuel Administration to 
handle labor disputes in the coal industry.^® These boards aU were 
jomt labor-management bodies set up by high government officials 
and labor leaders, the Secretary of Labor and the President of the 
A. F. of L., for instance, to handle disputes as best they could and 
keep work going by whatever methods could be used. 

This method of dispute settlement was far from satisfactory. 

“Ill the autumn of 1917 it became apparent that the Government’s 
method of dealing with labor problems arising in connection with war 
activities was unsatisfactory. Each production agency was handling its 
own labor problems. As a result there were incompatibilities in labor 

Taft, P., op cit, pp. 456-461 
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policies not only between different departments, but also between differ¬ 
ent bureaus of the same department . . unification of labor policy was 
the logical initial step in bringing about the necessary industrial sta¬ 
bility.” 

As a result of various conferences called by the Secretary of Labor 
in late 1917 and early 1918, culmmatmg in the War Labor Confer¬ 
ence Board that reported on Maich 29,1918, the President, on April 
8, issued a proclamation creatmg the National War Labor Board. 
The powers of the new twelve-man board were “to settle by media¬ 
tion and conciliation contioveisies arising between employers and 
workers in fields of production necessaiy for the effective conduct of 
the war, or m other fields of national activity, delays and obstructions 
which might, in the opinion of the national board, affect detrimen¬ 
tally such production.” This group was specifically instructed to 
follow the principles laid down by the War Labor Conference Board. 
The principles affecting the light to organize have already been 
noted. That women should be “allowed equal pay for equal woik” 
was among other pertinent provisions, The basic eight-hour day 
was recognized in all cases where the law required it, and in all 
other questions of hours of work settlement was to be made “with 
due regard to governmental necessities and the welfare, health, and 
proper comfoit of the workers ” Maximum production in all war 
industries was to be mamtamed In fixing wages, hours, and work¬ 
ing conditions, wage scales and labor standards existing in the local¬ 
ity were to be considered Fmally, it was stated “that the light of 
all workers, including common laborers, to a livmg wage is hereby 
declared. In fixing wages, mmmium lates of pay shall be estab¬ 
lished which will insure the subsistence of the worker and his family 
in health and reasonable comfort.” 

Acting under this body of prmciples, the board functioned for 
sixteen months, although its activity and effectiveness declined grad¬ 
ually after the aimistice It discontmued meeting in June, 1919, 
and foimally disbanded on August 12 of that year. During its oper¬ 
ation the board was brought into 1251 controversies. Where possi¬ 
ble, cases were referied to the dispute-settlement agencies of tlie 
various government departments, or to army ordnance or other di¬ 
visions of the armed forces for solution In case of such refeiial, 
the agency handling the dispute was to be governed by the policies 
of the War Labor Boaid, The bulk of the cases brought before 

“US Bureau of Labor Statistics, BuHetm No 287, National War Labor Board, 
P 9 

“7M,p 34 
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the board centered on the wage question, with hours of work and 
discrimination against union members also important. 

Enforcement of board rulings 

One serious problem facing the board was the enforcement of its 
decisions Since the terms of its creation gave no legal authority 
for enforcement, the board relied heavily on the support of public 
opmion and of the various governmental agencies. Sufficient pres¬ 
sure was exerted to bring about compliance m most cases; where this 
was not sufficient, other means were used—in three outstanding in¬ 
stances, executive action of the President 

One of these disputes involved the Western Union Telegraph 
Company in the third case on the docket of the board Durmg the 
dispute it was made known that the company was opposing the 
unionization of its workers. The board requested that Western 
Union desist fiom the practice; this the company refused to do 
The President then asked publicly that the company abide by the 
decision of the board. Again the request was ignored, and the em¬ 
ployees threatened to strike, whereupon the Government seized and 
operated all telephone and telegraph lines. The Smith and Wesson 
Arms Company case involves a similar stoiy. Refusal of the com¬ 
pany to comply with a ruling of the board and a request of the Presi¬ 
dent led to seizure and operation of the plant by the War Depart¬ 
ment. A third case involved members of the Machinists Union, 
who were striking in the Bridgeport, Connecticut, aiea against the 
Remington Arms Plant and other ordnance plants thereabout, the 
central issue was a wage increase. The boaid was unable to reach 
a unanimous decision and the case was refened to an arbitrator; the 
solution handed down was accepted by about 90 per cent of the 
workers, but the remamder refused and elected to remain on strike. 
The President then took matters m his own hands, writing a letter 
that stopped the strike at once. After reviewing the situation, he 
closed the letter as follows: 

“Therefore, I desire that you return to work and abide by the award. 
If you refuse, each of you will be baned from employment in any war 
industry in the community in which the strike occurs for a period of one 
year. Dunng that time the United States Employment Service will de¬ 
cline to obtain employment for you in any war industry elsewheie in 
the United States, as well as under the War and Navy Departments, the 
Shipping Board, the Railroad Administration, and all other government 
agencies, and the draft boards will be instructed to reject any claim of 
exemption based on your alleged usefulness on war production.” 
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A letter to tlie corapany followed, mging i einstatement of the 
strikers, The recalcitrants complied and the stoppage ended 

In retrospect, the Bureau of Labor Statistics suggested that the 
most important general results of the decisions of the boaid weie: 
‘‘(1) bargaining relationships between employers and employees, 
whether organized or unorganized, and (2) the estabhsliment of 
the principle of the living wage in industiy.” Although the poli¬ 
cies followed doubtless did encourage collective bargainmg, the en¬ 
couragement was not an unmixed benefit to unions; the marked 
growth in company unionism has aheady been noted As far as the 
living wage is concerned, the evaluation is very doubtful, much 
depending on the definition given for a living wage. On one occa¬ 
sion the board referred to a hvmg wage as one that would permit 
the woikei and his family to subsist in reasonable health and com¬ 
fort. Under such a definition, the living wage has always been and 
still is for many workers a goal never attained. 

All in all, the board did a commendable job. In view of the time 
at which it was established, its guiding principles weie as piogres- 
sive as could be expected. Using them as guideposts and using 
weak and unreliable means of enforcement, the board did much to 
encourage labor peace and reasonable settlement of disputes that 
could not in wartime be fought out as they might in peacetime 

^The U. S Conciliation Service 

While emergency boards and committees were being cieated light 
and left for the settlement of laboi disputes, another agency was 
growing slowly. When the Department of Labor was cieated in 
1913, the Secretary of Labor was given the power to act as mediator 
in labor disputes and to appoint commissioners of conciliation when¬ 
ever he judged it to be in the best mterests of mdustiial peace so to 
do. Fiom that time until 1917 there weie a few persons m the de¬ 
partment actmg as conciliators. However, the United States Con¬ 
ciliation Service was foimally organized in 1917 as a division of the 
Department of Labor, and all mediation work m that agency was 
concentrated m the new body. The service expanded rapidly and 
by 1919 had a staff of 79 conciliatois The service reported that it 
adjusted 1073 cases m 1918, and m 1919 the number mci eased to 
1442 

The strange situation is that httle is said of the function of the 
Concihation Service, while in both wars the War Labor Boards have 
occupied the center of the stage Probably this is due m good pait 

ZF ^ Statistics, Bulletin No 287, National War Labor Board 
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to the fact that the Conciliation Service is anything but spectacular. 
Federal concihators must act without fanfare behind tihe scenes to 
encourage the parties to a dispute to reach some agreement in order 
that work can continue. Nevertheless, in the yeais of 1917, 1918, 
and 1919 the Conciliation Service was able to adjust over 2750 dis¬ 
putes; although no two disputes are alike and numerical compari¬ 
sons mean very little, it might be noted that this figure is moie than 
double the number handled by the War Labor Board in 16 months. 
And although the War Labor Board and other emergency commit¬ 
tees came to an end at the close of the war endmg m 1918, the Con¬ 
ciliation Service has contmued to function up to the present day 

Transportation labor and the government 

The development of a war economy always puts a stram on the 
transpoitation system, and peaceful relationships between labor and 
management on the carriers are of especial importance. As the 
United States approached actual paiticipation m the war, the New- 
lands Act of 1913 was the current legislation by which the fedeial 
government hoped to encourage peaceful labor lelations It should 
be noted as a point of departure for examination of wartime develop¬ 
ments. 

The Newlands Act of 1913 grew out of the dissatisfaction of 
both labor and management with an arbitration award handed down 
in 1912 as the final solution of a dispute between 52 eastern lail- 
roads and the Brotherhood of Locomotive Engineers. Union and 
raihoad ofiicials confeiied and drafted a biU that was enacted in 
1913. The Newlands Act set up the first permanent Board of Medi 
ation and Conciliation, with a full-time Commissioner of Mediation 
and Conciliation and two other government officials as members of 
the new board, The board was to rely on mediatoiy action to en- 
coiuage peaceful settlement of all disputes If tins failed, aibitia- 
tion by tluree- or six-man panels could be used if the mteiested 
paities agieed. No piovision was made for enforcement 

Although the Newlands Act remained on the statute books foi 13 
yeais, its functioning was primarily a prewar action. It was vir¬ 
tually ciicumvented when the federal government seized the rail¬ 
roads in 1916 and was completely by-passed by the Transportation 
Act of 1920, although not repealed until 1926. Between 1913 and 
1919 it disposed of 148 cases. However, only ninety-one of the 
cases were actually settled by action of the board, of these, seventy 

“MiUis, H A, and Montgomery, R E , op cit, Vol III, pp. 127-729 See also- 
Kaltenborn, H S , Governmental Ad/ustment of Labor Disputes, pp 14-15 Chicago- 
The Foundation Press, Inc , 1943. 

“38 Stat atL. 103 
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were disposed of by mediation alone and twenty^one by mediation 
and arbitration Tims, although the experience under the New- 
lands Act was not excellent, it was clear that mediatory action was 
the most satisfactory type of government aid in settling labor dis¬ 
putes On the raih'oads and in other types of employment this has 
been the prevalent attitude at all times right up to the post-World 
War II period. 

In case either party decided to flout the action of the board, there 
were no provisions for enforcement. In only two cases under the 
Newlands Act did this happen. In the fiist of these instances, a 
dispute between ninety-eight western railroads and the Brother¬ 
hoods of Engmeers and Firemen and Engmemen, enough pressure 
was exerted tlirough the intervention of the Piesident that the parties 
agreed to arbitration. The second instance was not so easily solved. 
In this case the brother hoods demanded, in 1916, a basic eight-hour 
day. Subsequent events showed that there was no especially deep 
concern foi the actual number of hours worked for reasons of health 
or safety, but latliei an inteiest m making all work over eight hours 
payable at oveitime rates. The parties to the dispute could not 
agree, mediators were unsuccessful m obtaining a settlement, and 
arbitration was refused by the brotherhoods The Board of Media¬ 
tion and Arbitration appealed to the Piesident as their last resort, 
he, after conference with both parties, suggested a settlement re¬ 
jected by management. The lailroad unions threatened a nation¬ 
wide strike at a time when the imminence of war made it imperative 
that the raihoads be kept operating. To stave off the stake, the 
Piesident asked Congress for a law setting up a basic eight-hour day 
on the roads, He also asked that the Newlands Act be revised to out¬ 
law stakes or lockouts prior to government investigation. The law 
that was passed covered the request for a shoiter work day but did 
not make any provision for investigation paor to woik stoppages.^^ 
However, as tire law stood it was enough to satisfy the brotherhoods; 
they cancelled the strike. 

The Adamson Act of 1916®^ provided “that beginning January 
first, nmeteen hundred and seventeen, eight hours shall in contracts 
foi laboi and service, be deemed a days work and the measure or 
standard of a day’s work for the puipose of reckoning the compen¬ 
sation for services. . . The President was to appoint a commis¬ 
sion to study the effects of the act and report m from six to nine 
months Pendmg that report, “the compensation of railway em- 


® Report of the Commissioner of Mediation and Conciliation, reprinted in EJIing- 
wood, A R , and Coombs, W, op cit, pp 317-319 
Kaltenborn, H S , op ctt, pp 44-45 
“ 39 Stat at L 721 
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ployeeS . < . shall not be reduced below the present standard days 
wage. . . For employees of about 85 per cent of the railroads 
this meant pay for an eight-hour day that had previously been 
earned in ten hours. The carriers immediately questioned the act. 
Contending that it was unconstitutional, they asked for and received 
an injunction against the enforcement of the bill, and the case was 
cairied to the Supreme Court. The Court weighed the constitu¬ 
tionality of the law in 1917 in the case of Wilson v. New The 
carriers insisted that the law was merely a wage-setting law with no 
other purpose behind it. The unions contended that it was regula¬ 
tion of hours of woik, a field into which the federal Congress had 
previously stepped m enacting safety regulations Upon examin¬ 
ing the law a five-man majority of the Court held that the emergency 
involved warranted the enactment As the majority saw the prob¬ 
lem, “if the situation . . . with which the act of Congress dealt be 
taken into view,—that is, the dispute between the employers and 
employees as to a standard of wages, their failure to agree, the 
resultmg absence of such standard, the entire interruption of inter¬ 
state commerce which was tlireatened, and the infinite injury to the 
public interest which was imminent—it would seem inevitable to 
result that the power to regulate necessarily obtained and was sub¬ 
ject to be applied to the extent necessary to provide a remedy for 
the situation. . . .” Thus, Congress was supported by the Court; 
the basic eight-hour day came into being and has remained since 
that time on the interstate laihoads of the United States However, 
the roads did not long experience directly the effects of the law, 
since shortly after its validation they were taken over and operated 
by the government for the duration of the war emergency. 

After America’s entrance into Woild War I m April, 1917, the 
raihoads remained in private hands Until December 28, when the 
federal government took them over and operated them until March 
1,1920 Government labor policies and controls during this period 
of operation are of interest. In general, the Raihoad Administra¬ 
tion was quite friendly to railway labor, wages were raised, the basic 
eight-hour day was established for compensation purposes, and long 
strides forward were made in the handling of labor disputes.In 
the field of wage adjustment, ceitain of the biotherhoods had de¬ 
manded wage increases just prior to government seizure, immedi¬ 
ately after the roads were taken over a promise was made to union 
leaders that their demands would be investigated and any adjust¬ 
ments made letroactive to January 1, 1918. A substantial increase 

“243 U S 332 (1917) 
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in wages was given on the basis of the leport by a board appointed 
to investigate the wage issue.^® Many questions arose out of this 
wage increase and other demands, so that a Board of Railroad Wages 
and Working Conditions was created to advise the Director General 
of the Railroads on action in this field. There was no other general 
wage increase durmg the war, but theie were many adjustments to 
eliminate inequalities 

In relations with organized labor, the Raih'oad Administration 
regained the ground lost in 1908 in Adair v U. S. when the anti¬ 
yellow-dog contiact provisions of the Erdman Act had been declaied 
unconstitutional The Director General ordered in February, 1918, 
that there be no discrimination of any sort against employees on the 
basis of membership or non-membership m a union This gave 
many workers an opportunity they had not previously had of join¬ 
ing a union if they so desired, the results were an mcrease m the 
membership of railway worker unions All in all, the government 
put considerable reliance on the leaders of the i ailway labor unions 
for advice and for aid m setthng disputes that plagued the railroads 
as well as other industry. 

It will be recalled that the Newlands Act of 1913 was in effect 
throughout the war; the provisions of the act meant relatively little, 
however, after the outbreak of wai’ By June, 1917, the mediation 
machmeiy of the Newlands Act had been applied successfully in 
fifty-eight cases, in the next two years, which mcluded the months 
durmg which the war was fought, only eighteen cases wei e medi¬ 
ated. Moreover, the cases that were handled under the Newlands 
Act during the war were small ones involving few workers Like 
the Conciliation Service of the Labor Department, the Board of 
Mediation and Conciliation was by-passed and a wartime organiza¬ 
tion set up. In case of major problems, such as the general wage 
trend, a special advisory board might be created However, for 
more routme problems, semi-permanent bodies were established; 
the Board of Railroad Wages and Working Conditions has already 
been noted. Three other wartime raihoad labor boards were 
created. 

In collective bargaining, many disputes arise over the interpreta¬ 
tion of the meaning of contract provisions or the awards by arbi¬ 
trators In order to solve peacefully as many such disputes as pos¬ 
sible, the Director General of the Railroads early m 1918 approved 
an agreement between the operating brotherhoods and regional 
duectors of the railroads caUmg for the establishment of an eight- 
man Railway Adjustment Board. Half of the members of the Board 

“US Bureau of Labor Stahsbos, Bulletin No 303, Uie of Federal Power in Settle¬ 
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were to be selected and paid by the carrieis and half by the unions 
The body was not to act in any dispute until workers and the carriers 
had exhausted all their resources of settlement, then the case was to 
be referred to the board by the Division of Labor of the Railroad Ad¬ 
ministration. The board was to decide controversies over the inter¬ 
pretation of wage agreements and to adjust grievances of other sorts 
that proved too knotty for routme collective bargaining. Failmg 
settlement by the board, that is, a decision by a majority of the board, 
any four of the members could refer a case to the Director General 
of the Railroads for final solution.^® 

This board handled disputes aiismg among the personnel operat¬ 
ing the trams. In May, 1918, a like board was established to handle 
disputes arising in the shop crafts. In November, 1918, a tliird 
board was created to handle disputes coming from telegraphers, 
switchmen, clerks, and maintenance-of-way employees. It was re¬ 
ported by oflBcials of the Raihoad Administration that the system 
functioned unusually well. For persons who were not coveied by 
any one of the three boards, and before the second and third were 
created, disputes of an individual or group were handled by repre¬ 
sentatives of the Division of Labor who weie assigned to cases that 
failed of settlement at lower levels 

Such, in essence, was the railway labor policy of the federal 
government while it operated the railroads Some persons held that 
the government pampered labor too much, but did get results On 
this point, the final evaluation by the Bureau of Labor Statistics 
seems valid: 

“. . whether labor was pampered or whether the workers received only 

fair play, the fact remains that during tire Federal control of the railroads 
labor diflBculties on the roads were at the minimum, and this spiiit of 
cooperation undoubtedly promoted the successful prosecution of the 
war.” 

The events and policies sketched in this chapter are the essence of 
the influence of the war on government labor controls and policies. 
In the years of 1917-1919, when the nation was in the grip of the war 
and its aftermath, a few other events occurred that must be noted, 
but because they were not a product of the war they do not fit into 
this chapter. Aheady we have noted the Hitchman decision of 
1917, with its approval of yellow-dog contracts, and the 1917 sanc¬ 
tioning of the exercise of the police power to enact workmen’s com¬ 
pensation laws. Other matters remain to be noted, especially the 
developments in federal attempts to control child labor.^® 

“ Ihid , pp 73-74 
Ibid , p 75 
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Effects of war experience oo future labor controls 

What then was the legacy of the first World War? From the 
point of view of the person interested in labor problems and in 
government labor controls, this subject should be broken into two 
parts: (1) the residue of the war in terms of social and economic 
problems that made future labor controls necessary or desirable, and 
(2) the experience with government controls that gave a basis for 
establishing or revising government policies. 

With regard to number one, probably the most striking condition 
was the intense industiial unrest that prevailed. Despite the at¬ 
tempt to limit strikes during the war, there were many, although 
they tended to be of relatively short duration and to include small 
groups of workers.^® With the demise of the War Labor Board and 
the disappearance of a war psychology, however, the situation was 
ripe for much labor trouble. Living costs were skyrocketing, and 
workers hoped to push wages up, unions were anxious to preserve 
or extend wai-time membership gains, many employeis wanted to 
put an end to the expansion of unions while there was time. All of 
this spelled labor unrest. It showed itself in over 3600 strikes in 
1919 alone, some of them being widespread and covering entire in¬ 
dustries, such as steel 

The animosity between unions and employers manifested itself in 
another way In the fall of 1919 President Wdson called a confer¬ 
ence of union-employer-public representatives to discuss and make 
recommendations concemmg peaceful labor-management relations. 
The conference bioke down over the inability of labor and manage¬ 
ment to agree on the principle that collective bargaming between 
management and independent unions was desk able. Employer 
representatives were willing to back “collective bargaming” with 
company unions, a misuse of terms, but no more. 

The exact results of this intense animosity between workers and 
employers over governmental labor policies are not clear. No sig¬ 
nificant progressive labor legislation came during the 1920’s, except 
for railroad workers; perhaps the antagonism of employers toward 
unions took care of that matter. On the other hand, numerous anti¬ 
labor court decisions were rendered by all levels of courts. There 
were many injunctions issued and the Supreme Court approved 
severe restrictions on the coercive action of organized labor. Prob¬ 
ably the anti-Red hysteria of the immediate postwar period and the 
continuing opposition of the employer group and the pubhc to or- 

For data on strikes and time lost see U S. Bureau of Labor Statistics, Bulletin 
No 651, Strikes tn the United States 1880-1936. Ch. II, Washington. DC U. S 
Government Printing Office, 193S 
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ganization of workers account for some of the conservatism of the 
courts. 

Another economic by-product of the war period was the company 
union, firmly established by the end of the war, it continued to grow 
throughout the decade of the twenties. The insistence of many em- 
ployeis on some sort of company unionism was one of the causes of 
some of the pro-union federal legislation of the 1930’s. 

In the field of government controls, the war gave an excellent 
laboratory lesson The experiences of the various government 
boards handling labor problems have been utilized a great deal 
since that time in the legislation and executive action used to es- 
tabhsh labor controls With regard to the railroads, the labor poli¬ 
cies of the war period began to reappear in 1926. In laws regulating 
other types of labor and in heavy rehance on executive action, prac¬ 
tices of the war years began to reappear with the F. D. Roosevelt 
administration. 

The wartune action of the executive branch of the government was 
cleaily catch-as-catch-can. Where it was thought necessary to 
create a new and impressive agency to do a certain ]ob, such as to 
settle labor disputes, it was done even if it meant by-passing an al- 
leady established body. Where it was possible for the President 
to intervene peisonally and get the desired results, that was done, 
Wheie it was necessary to seize and operate a plant or thieaten 
strikers with being drafted into the military forces, that was done. 
When all else failed, special legislation was enacted m one instance. 
It was a matter of opportunistic pressures, cajoling, and threatening, 
the situation at hand dictating the approach taken. All was a sur¬ 
prisingly accurate preview of policies followed in the second World 
War. 

In addition to the executive action just noted, there was other 
experience with control by non-legislative means. The whole ma¬ 
chinery for dispute settlement from the Cantonment Adjustment 
Commission to the National War Labor Board was established by 
executive orders of the President or the secretaries or directors of 
subdivisions of the government This particular practice was fol¬ 
lowed m many instances in the 1980’s when codes and control bodies 
were created in gieat number by executive ordeis. The advent of 
the war increased the practice. 

The war also left an enlarged labor movement, one that doubled 
between 1915 and 1920. Duiing the war the active, but not selec¬ 
tive,®® sanction of collective bargaining aided the increase. But it 
was not a broad-based or dynamic labor movement, and it went into 

'“Not selective in the sense that any union, whether company dominated or not, 
was sanctioned 
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a coma from winch it was aroused fifteen years later by a renewed 
policy of government sponsor slrip of unionism and by a competitive 
organization that undertook to organize the great body of workers 
in mass-pi oduction industries 

In government policies toward railroad labor important results 
outlived the war. The basic eight-hour day survived and continued 
tlirough the second World War. Experrence in the settlement of 
disputes confirmed the government policy of lelymg on mediation 
as the backbone of its policy. Also, the doctrine that railroad 
workers should be accorded the right to join unions and bargain col¬ 
lectively through lepieseiitatives of their own choosing suiwived, 
after a period from 1920-1926 when the right was not officially 
backed. 

Benefits of the experience in government labor controls that came 
from the first World War were relatively short-lived. But a sur¬ 
prisingly large number of practices followed at the time have been 
resurrected. The first of these was applicable to railroad labor; 
following were many policies, such as the espousal of the right to 
organize, which were made the doctrine of the federal government 
in the 1930’s And finally, when World War II came, a strilcingly 
similar pattern was employed Perhaps this is testimony to the 
wisdom of the path followed in the fiist World War, indeed, it 
seemed, twenty yeais later, still to be the logical one to follow in a 
period of national emergency when a measure of individual freedom 
must be retamed while at the same time seeking unified action along 
a course laid down by the legislative and executive branches of the 
government. 


Questions 

1 What are the economic conditions created by a major war that tend 
to increase the aiea and intensity of government controls over labor- 
management relations? 

2 Why did the federal government embark during the first World War 
upon a policy of encouraging the organization of labor? 

3. Was the failure of tlie A F. of L. strenuously to oppose the formation 
of company unions a wise policy from its standpoint? 

4 Dming both World Wais there were a number of instances in which 
special war agencies were established to handle matters, such as labor 
disputes, that existing government agencies previously had handled. 
Evaluate this practice. 

5. Why was it tliat the war seemed to offer so little experience that was 
utilized immediately after the cessation of hostilities? Was there no 
need for extension of any of the wartime practices after the war? 

6 In the light of the problems existing at the time, evaluate the labor 

’ --1- j-- Wq,. 



Part II 

INTRODUCTION 

The eleven chapters included m Part II cover the transition period 
during which most labor controls reached an approximation of their 
present form. With one notable exception, the general philosophy 
and structure of government guidance in the search for solutions to 
labor pioblems had attained tliis appioximation prior to World War 
II. Although that war caused widespread temporary changes, 
many of them disappeared after the war was over. The exception, 
however, was in the field of management-labor relations, where the 
situation was entirely different; postwar tensions and distiust 
brought, in 1947, a sharp change m the pohcy of the federal govern¬ 
ment on this point 

Therefore, some chapters of Part II will bring subject matter down 
tlirough the post-World War II period and others will not. In 
matters like workmens compensation, child labor, hours of work, 
and social security, in which there have been no marked shifts in 
philosophy and technical changes m the laws have been slight, the 
discussion herein is complete However, in labor-management re¬ 
lations the change has been so marked m the postwar period that 
it must be noted later in Part III 

Already it has been seen that the periods of time covered in any 
one of the parts of this study are used lather flexibly. The decision 
as to how far to carry the exploration of a certain phase of control 
has been based more on prewar and postwar attitudes toward the 
issue in question than on arbihary dates. This flexibihty in organi¬ 
zation has been carried even farther m the discussions of the Na¬ 
tional Labor Relations Act and certain dissenting opinions in court 
cases because the general philosophy found in dissents of justices 
like Brandeis, Holmes, and Caidozo and the legislative philosophy 
behind the National Labor Relations Act indicate a trend that this 
nation probably will follow, with a certain amount of hesitation and 
balking now and then. Periods of reaction come from time to time, 
but, if our present form of economy and government are to continue, 
progressive social and economic government contiols must contmue. 




Chapter X 


MODERN HEALTH AND SAFETY AND 
WORKMEN’S COMPENSATION LAWS 

Reasons for safety and compensation laws 

Brief note was made m Chapter VIII of the problem of industrial 
safety that developed with the growth of modem mechanized m- 
dustiy. Recognition of the pioblem was indicated by the fact that 
prior to 1917 more than 30 states and federal territories enacted laws 
providing compensation for industiial accidents, despite doubt as to 
whether the legislation was constitutional. But the pioblem re¬ 
mained despite safety measures and the expansion of compensation 
laws. 

Safety and health regulations and workmen’s compensation laws 
have remained a field of state regulation. Although the elasticity 
that has been read into the commerce clause in the past decade might 
warrant federal control in the field of accident compensation, no at¬ 
tempt has been made to step into tlie field, other than as regards 
federal employees and private employees in federal territories, this 
being an exercise of federal conbol only where the states have not 
been able to act. Since the states clearly do have police power in 
this field and almost all of them do have laws of varying degrees of 
effectiveness on their statute books, federal controls are unlikely. 

This does not mean that the federal government is entirely di¬ 
vorced from safety, health, and workmen’s compensation controls. 
Aside from the controls mentioned in the paragraph above, for 
which the federal government is responsible, the Division of Labor 
Standards of the Department of Labor is able to exert some influence 
on the kind and type of legislation enacted Analysis of the provi¬ 
sions and administration of fedeial and state labor laws is continu¬ 
ously earned on, and the infoimation is supplied to interested 
groups. Also, assistance is given to states, on request, in the draft¬ 
ing or revising of labor laws. The efforts of the division are steadily 
directed at encouraging the enactment or improvement of labor laws 
m health and safety and other fields Thus, the Department of 

* For a review of the activities of the division see Thrty^second Amttcil Report of 
the Secretary of Labor, pp. 11-16 Washington, D. C IF. S. Government Printing 
Office, 1945. 
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Labor indirectly influences the legislative enactments of the states. 
In addition, other federal agencies with narrower coverage have 
promoted health and safety of working children, of miners, and, 
during World War II, of many other groups.® 

Pre-World War I safety regulations were noted briefly in Chapter 
VIII, after the war the safety regulations begun earlier were con- 
tmued. By the mid-forties every state had some department or 
division charged with the duty of promoting safety among its 
workers All have laws that in some way regulate working or safety 
conditions in one or more industries. 

Despite the safety laws that have been enacted and the safety pro¬ 
grams that were put mto eflFect voluntarily by employeis, the prob¬ 
lem of industrial injuries i emams a difBcult one It was estimated 
that in 1940 there weie 16,400 fatal accidents in industry, nearly 
110,000 persons suffered permanent disablement of some soit, and 
nearly Hi millions suffered lost-time accidents ® By 1943 the figures 
were mcreasing; 18,400 were killed, nearly 110,000 permanently dis¬ 
abled m some manner and with varymg degrees of incapacity, and 
over 2/4 million had lost-time accidents. The loss of time caused 
by the accidents was estimated at 274,000,000 man-days.^ On the 
basis of a five-day work week, tins loss was more than the work of 
a miUion persons for a year. By 1945 and 1946 the accident toll 
was declining slightly. In those years the Bureau of Labor Statis¬ 
tics estimated about 16,000 deaths from industrial accidents, ap¬ 
proximately 90,000 partial or total permanent disabilities, and over 
1,900,000 temporary disabilities. With standard lost-time allow¬ 
ances for deaths and loss of members of the body added to work¬ 
time lost, the total man-days lost was over 230,000,000.® Prelimi¬ 
nary estimates for 1947 indicated only slight changes from 1945 or 
1946 ® It must be kept m mmd, however, that each year the labor 
force grows larger and that a given number of accidents with a 
larger work force may mean a safer lecord than an earlier year with 
fewer accidents 

Smce the pioblem of industrial accidents remained with no rapid 
change in its severity, the movement to enact workmen’s compensa¬ 
tion laws, which was well-underway before the first World War, con- 


For example, during the war the Division of Labor Standards strongly promoted 
improved safety conditions in dangerous occupations, such as foundry work Other 
wartime agencies were interested directly or indirectly in greater safety 

“ U S. Bureau of Labor Statistics, Bulletin No 694, Handbook of Labor Stattshcs, 
p 405 Washington, D C . U S Government Prmtuig OfEce, 1942 
* Thirty-second Annual Report of the Secretary of Labor, p" 11. 

^Monthly Labor Review, September, 1946, Vol 63. No 3, pp 390-391 and 
October, 1947. Vol 65. No 4, pp 442-444 
° Monthly Labor Review, March, 1948, Vol 66, No 3, p. 301 
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tinued thereafter. By 1925 workers in forty-two states, Alaska, 
Puerto Rico, and Hawaii were covered by accident compensation 
laws, as were federal employees. In addition, all but tliree states 
having laws in 1919 had revised them by 1925.^^ The revisions liber¬ 
alized the benefits of the laws and extended the coverage. By 1925 
twelve of the state laws covered occupational disease. It is interest¬ 
ing to note that all of the states not requiring compensation of 
workers for industiial injuries were relatively lightly industrialized 
southern states: Arkansas, Florida, Mississippi, Missouri, and North 
and South Carolina. 

The expansion and improvement of compensation laws continued 
slowly after 1925. By 1936 sixteen states had seen fit to compensate 
for occupational disease, an increase of only four juiisdictions in 
twelve yeais. Meanwhile, the few states that had no laws gradually 
came into line; by 1943 all states except Mississippi had enacted 
compensation laws, a situation which existed untfi. 1948 The 
coverage of occupational disease was extended so that by 1946 
thirty-three states and the federally controlled areas provided some 
occupational disease compensation, although some of it was very 
meager and inadequate. As a result of considerable state work¬ 
men’s compensation legislation m 1947, the number of states offeimg 
such protection increased to thiity-nme.® Despite this extension, 
only about half of the workers m the country weie covered in 1948 
by workmen’s compensation laws. This results from the exemptions 
in coverage to be noted later and the elective provisions of some laws. 

Workmen’s compensation laws probably have had a beneficial 
effect on the prevention of accidents. Although employer policies 
are not the sole cause of all or even a majority of industrial accidents, 
it is clear that safety-conscious employers can institute policies that 
will cut heavily into the number of accidents Workmen’s compen¬ 
sation has helped to induce accident consciousness in many m- 
stances Under workmen’s compensation laws, employers aie re¬ 
quired to pay into a fund (one of a number of plans may be used) 
or otherwise make provision to finance medical and hospital care 
and to pay monetary benefits to industrially injured workers; as a 
result, employers begin to wonder about methods of decreasing the 
number of accidents so that costs will be decreased or held down. 

This consciousness is even more acute if the msurance premiums 
charged an employer are set on the basis of merit rating. Under 
such an arrangement, the better firms, in terms of the number of 

''U S Bureau of Labor Statistjos, Bulletin No. 379, Comparison of Wotkmen’s 
Compensation Laws of the United States as of January 1, 1923, p 1, Washington, 
D C U S Government Printing Office, 1925 

‘Monthly Labor Review, October, 1947, Vol 65, No. 4, p 415. 
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accidents, get the lowest rates and the poorer firms pay Irigher rates 
for their insurance. The merit lating may be either experience 
or schedule rating. In experience rating, the insurance chaiges are 
based on an examination of the accident experience or record of the 
company being rated Under schedule rating, the charge is set 
upon an estimate of the probability of accidents, judging by an 
examination of the plant, its equipment, and methods of doing the 
]ob. Under either plan, it pays to have a low accident rating, and 
when it is profitable to do a socially desirable act, the act may soon 
be commonplace. Safety consciousness owes its growth in part 
to the fact that compensation laws have made it desirable to prevent 
industrial injuries 

Common provisions of compensation laws 

With the above sketch of the development of accident- and dis¬ 
ease-compensation laws in mmd, we can turn to an examination of 
the most common provisions of the laws Smce there are more 
than 50 different laws in the various states and federal juiisdictions, 
it must be kept m mind that subsequent comments and analysis 
will not be entirely true of any one law Every law will have certain 
weaknesses and other strong points that merit commendation The 
second World War had no especial effect on the pubhc attitude to¬ 
ward compensation and there are no significant changes due to war- 
tune or postwar developments. As a result, the information m this 
chapter brings the data on compensation up to the close of 1947.® 
Perhaps before examining m considerable detail the variations 
found in the diff^erent state laws it might be well to sketch a com¬ 
posite law; this will mdicate the common divisions of the laws and 
the average or normal provisions of each part of them. For this 
purpose, let us assume that a state without such legislation decided 
to adopt a workmen’s compensation law and wished to do about the 
same as other states had done. In such a case the law probably 
would provide that all employers not specifically exempted should 
come under the provisions of the act; however, agricultural and 
domestic workers probably would not be included and employers 
of fewer than four or five workers would be exempt. As to the 
coverage of mjuries, the new law would provide certain compensa¬ 
tion for accidents that arose out of and because of the job. A mi¬ 
nority of the states give benefits for all occupational diseases, while 
more than three-fourths provide compensation for some oi all dis¬ 
eases Therefore, the new law probably would carry provision for 

“The only appreciable trend In the postwar period was to liberalize the laws 
somewhat through greater coverage and larger benefits This was not a new trend, 
but rather an acceleration of a development that was under way before tlie war 
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compensation of some occupational diseases, but not all, In fol¬ 
lowing other states, the new law would provide no compensation 
for the first seven days time lost because of injuiy. 

The section of the law deahng with benefits would provide weekly 
payments of roughly two-thirds of the average weekly wage, with a 
maximum of $18 to $20. In case of loss of life or of some permanent 
disability, such as the loss of a hand or an eye, there would be piovi- 
sion for a set number of weeks of benefits, perhaps 250 weeks bene¬ 
fits for the loss of an arm, for example. Perhaps some provision 
would be made for the rehabilitation of injured workers, but the 
provisions on this particular point are likely to be weak 

The law would make some provision for medical treatment. If it 
followed recent trends, there would be no limit on the amount of 
medical care or the period of time in which it could be given, How¬ 
ever, the state would have ample piecedent for limitmg the time in 
which benefits could be paid oi the monetary value of the medical 
benefits. 

If the state followed the majority of current laws, provision would 
be made for the creation of an admmistrative commission or board 
to apply the law. There would peihaps be some provision for the 
prompt reporting of accidents so that the machinery for payment 
of claims could be started. Although such a provision would be an 
entiiely desirable one, the law could follow considerable precedent 
by leaving such matters to the discretion of the administiative body. 
There would be other provisions, and all the matters outlined above 
would be spelled out in some detail. However, the law of the newly 
converted state would, if typical of its counterparts, be essentially 
as outlined 

Variations in compensation laws 

With this hypothetical law as a basis for comparison, let us note 
the variations m the laws now on the statute books. As to the types 
of woikmen’s compensation laws, two matters should be noted, 
whether the law is compulsory or elective, and what provisions aie 
made for carrying the insurance required under the acts. A com¬ 
pensation law IS said to be compulsory if every employer witliin the 
scope of the act is required to accept the act and pay the specified 
compensation. A law is elective if the employer is allowed to accept 
or 1 eject the act, if he does not chose to come under the coveiage of 
the act, however, he loses the light to escape suit under the common 
law defenses of contributory negligence, fellow seivant negligence, 
and assumption of risk by the employee when placed on the job 

None of the compensation laws covers all employments, agricul¬ 
ture, domestic service, casual employment, and, m some states, non- 
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hazardous employments commonly are exempted from the acts. In 
most states the non-coveied occupations may be hi ought under the 
acts by employer acceptance, ljut failure to do so does not depnve 
the employer of the common law iisks. As of June, 1946, 26 laws 
m the United States weie compulsoiy only in hazardous or listed m- 
dustries, for example One state allows employees to i eject cover¬ 
age if they prefer to take their chances on a suit for damages; several 
states that have compulsory laws permit election or rejection of 
coverage by employers of small numbers of persons. 

As to the type of risk protection provided, the laws vary widely; 
only eight laws^^ require insurance with a fund cairied exclusively 
by the state. Eleven other laws provide for state funds, but allow a 
choice between that fund and other types of insmance There are 
fifty-four compensation laws enacted by the states, federal territories, 
and by tire federal government for longshoremen and civil em¬ 
ployees; of this number, foity-seven laws permit insurance under 
other plans than the exclusive state fund. The majority of these 
laws penmt insurance with private casualty insurance companies or 
self-insurance. If an employer desnes to self-insure he must give 
proof to the state of his financial abihty to meet obligations for the 
compensation of Ins injured workers Foity-tliree laws allow either 
self-insurance or insuiance with piivate concems 

The coveiage by the laws vanes widely from one state to another. 
There are, however, many persons excluded in every state, alto¬ 
gether, the federal Department of Labor estimates, one-half of all 
gainfully employed workers are protected by compensatron laws. 
The common exclusion of farm labor, domestics, and casuals was 
mentioned above. In addition, twelve states make their laws ap¬ 
plicable only to listed hazardous mdustries.^^ Although some of the 
lists of hazardous mdustries are comprehensive, such laws generally 
do not ofFer as much protection as those with blanket coveiage of all 
not specifically exempted This hmited type of law is a remnant 
of the days when it was diflficult to get laws enacted and consti- 
tutionahty was stiU held questionable. With constitutionahty as¬ 
sured, there is no apparent valid reason for contmumg such laws. 

“ The statement of post-World War II workmen’s compensation laws relies heavily 
on two buUetms of the Division of Labor Standards, U S Department of Labor 
These bulletins, published by the U S Government Printmg OIBce, are. No 62, 
Principal Features of Woihmen’s Compensation, Laws as of September, 1943, No 78, 
State Workmens Laws As of June 1, 1946 Recent information was taken from the 
article “State Workmen’s Compensation Legislahon” Monthly Labor Review, Oc¬ 
tober, 1947, Vol 65, No. 4 Where other sources are used they are cited 

“ Nevada, North Dakota, Ohio, Oregon, Washington, West Virginia, Wyoming, and 
Puerto Rico 

’“Illinois, Kansas, Kentucky, Louisiana, Maryland, Montana, New Mexico, New 
York, Oklahoma, Oregon, Washington, and Wyommg, 



WORKMEN’S COMPENSATION LAWS 


197 


Another type of exemption utilized under a majority of the laws 
IS the failure to cover employers of fewer than a specified number of 
workers. Such exemptions are made in thirty-one laws and range 
from exclusion of employeis of fewer than two workers in one state 
to fewer than fifteen in anodaer. The most frequent exemptions are 
of employeis of fewer than thiee, four, or five employees.^^ Prob¬ 
ably the reason for this type of exclusion in many of the acts is the 
administrative pioblem of applying the law to veiy small employers. 
However, the exemption of employers of eight or ten people will 
make for a very sizable exclusion from the protection of the law 

Public employees do not usually enjoy good compensation laws. 
Federal employees all aie covered by a compulsory compensation 
law; not so m some of the states and subdivisions. In eleven states 
aU public employees are covered, and twenty-one laws cover all 
public employees except elected ofiBcials and administrative officers 
In eight states only those public employees who aie in hazardous or 
listed occupations are mcluded Six state laws do not cover state 
employees.Although the record is not satisfactory, public em¬ 
ployees of the nation probably aie more generally protected than 
private workers. 

Disability compensation and amount of benefits 

Not only is the numerical coverage of workers of importance, but 
the types of industrial disablement that are covered is also signifi¬ 
cant. As has been pointed out, the early laws all were enacted to 
compensate for industrial accidents only. Today all compensation 
laws provide compensation for accidents, but not always for all acci¬ 
dents occuiTing on the job. Since the laws are to provide compensa¬ 
tion for injuries arising out of and in the course of employment, 
most laws exclude injuries resulting from intoxication or willful mis¬ 
conduct or gross negligence of the worker Except for this type of 
exclusion, however, all accidents m covered industries are compen¬ 
sable. 

The situation is not so adequately taken care of m the compensa¬ 
tion of occupational disease. If the purpose of workmen’s com¬ 
pensation laws IS to provide for prompt and regular payment of 
benefits to injured workmen, then this practice is a serious omission; 


“Alaska, Arizona, Delaware, Florida, Kentucky, Ohio, Puerto Rico, Texas, Utah, 
and Wisconsin exclude those employing fewer tlian three; Colorado, Massachusetts, 
Nevada, New Mexico, New York, and Rhode Island, tliose employing fewer than 
four, Arkansas, Connecticut, Kansas, New Hampshire, Nortli Carolina, and Tennessee, 
those employing fewer than five. 

“Missouri excludes public employees, Alabama, Kansas, Mississippi, and Texas 
laws do not cover state employees, the law of New Hampshue allows compensation 
sunllar to that of private employment only by action of the governor. 
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it is clear that diseases arising out of the work which a person does 
are as harmful to the body as the sudden unfortunate move that le- 
sults in a strained back, a crushed hand, or the loss of an eye As 
we know, however, compensation of persons suffering from occupa¬ 
tional disease has come much moie slowly. In 1946 there were 
fifty-three workmen’s compensation laws m states, territoiies, and 
fedetal jurisdictions, of these, thirty-nine state laws, those of the Dis¬ 
trict of Columbia, Hawaii, and Puerto Rico, tlie federal employees’ 
act and the federal act covering longshoremen provided varying de¬ 
grees of protection against industnal diseases 

The coverage of diseases varied from full coverage of all diseases 
in sixteen states, the District of Columbia, Hawaii, and the two 
federal acts, to protection only against silicosis in the state of West 
Virginia. However, in most of the seventeen states and Puerto 
Rico that provide compensation for a list of diseases the gioup is 
much more extensive than in West Virginia, some of the state laws 
listing thirty or more diseases for which compensation is granted. 
In most cases where compensation is granted foi disease the pay¬ 
ments for death, disability, or lost time are the same as for accidents. 
In the case of sihcosis and other dust diseases, howevei, benefits aie 
limited. Benefits in a dozen states are denied for these illnesses, 
except for total disabihty. 

Smce the compensation laws weie passed in order to provide to 
an injured workman unable to earn a living some cash income dur¬ 
ing his disability, or for a specified period of time, the benefit pro¬ 
visions of the acts are of great importance In this subdivision of 
the laws there are a number of different problems to meet pay¬ 
ments to be made in case of temporary total disability, such as a 
broken arm, that makes a worker unable to work for a time but 
from which he recovers completely, payments to be made for per¬ 
manent partial disabihty, such as the loss of a hand or eye, leaving 
a man impaired in his abilities but able to do some types of work, 
payments to be made to a person who is so injured or diseased as to 
be permanently unable to earn a living; and payments to be made to 
survivors m case of the death of a workman. 

If a person suffers an accident that incapacitates him so that he 
cannot work, medical and hospital benefits aie to be provided at 
once. Not so with monetary benefits, these are payable imme¬ 
diately m only one state. In all other states there is a waiting 
period of from one to ten days However, m thirty-five states sub¬ 
sequent payment is made for the waiting period if the disabihty 
ranges from one week in three states to seven weeks under four 
laws Generally, the laws containing provisions on this subject 
specify about four weeks, although there is no clearly typical period. 
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Once the appropiiate papers have been filed, the 'waiting period 
elapsed, and the wheels o£ government have made the proper num¬ 
ber o£ revolutions, what are the monetary grants that an injured per¬ 
son may expect? A common figure is two-thirds of the average 
wage with benefits based on the average wages prior to the in¬ 
jury. Percentile allowances range from 50 to 70 per cent, with a 
heavy concentration around 65 to 66/3 per cent Nearly aU states 
set mmimum and maximum allowances in dollars rather than in per¬ 
centages Minima lange from $5 to $15, with $7 or $8 being com¬ 
mon figures. Maxima run from $11 to $32 with figures of $20 to $25 
being common. In addition, most states provide for a maximum 
period of payments for temporary total disability, the maximum 
time varying widely from two to ten years. A majority of the states 
also fix maximum monetary payments that are allowed for such dis¬ 
abilities, the maxima ranging fiom $3750 to $10,000. 

In examming compensation provisions from the least to the most 
serious injuries, the next matter to be noted is that of compensation 
for specified injuries. To compensate for an injury that results in 
permanent paitial disability, such as the loss of a hand or the sight 
of an eye, almost all laws provide for a certain number of weeks of 
benefits for each listed injury The weekly grants are computed 
as are those for temporary total disabihty and are in addition to 
medical aid. The benefits allowed for a certain injury vary widely 
from state to state. The loss of the hearing of one ear, for example, 
warrants no benefits under fourteen laws and ranges up to 125 weeks 
of payment in one law, normally forty to fifty weeks are granted. 
Nine states provide no compensation for loss of hearing m both ears, 
whereas one state allows 499 weeks of benefits For the loss of a 
hand peimitted benefits range from 104 to 333 weeks Allowances 
for every other hsted injury vary as widely as the above examples. 
In no law is allowance made for the extent to which an mjury may 
impede a worker’s opportunity to follow his chosen profession. 
None considers, for example, the fact that the loss of a hand would 
be a severe handicap to a carpenter but, from the standpoint of 
ability to continue in his field of specialty, it would not be a damag¬ 
ing handicap to a teacher. 

Not all injuries fit into the categories for which allowances are 
made in the laws. A person might suffer a compound injury caus- 
mg complete loss of some function and partial loss of others. The 
injury fits no classification, yet compensation is due. For cases of 
this nature the administrative agency of the law must decide the 
amount of compensation due. 

In thirty-tlwee laws the allowances provided exceed the payments 
made while the worker was totally disabled. For example, it would 
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take a person some time to recover from the loss of a hand; under 
these laws he would be paid liis legular weekly benefits until he was 
judged to have lecovered from his injury; then his allowance for the 
loss of the function or member would start In the other state laws 
the allowance made for the mjury is the total, other than medical 
or hospital benefits: the payments durmg total disability aie a pait 
of the grant allowed. In eight states additional amounts are al¬ 
lowed for vocational rahabilitation. Some also allow extia pay¬ 
ments for disfiguiement. 

Compensation for permanent total disability is a problem that 
must be faced m the laws, but such injuries are not so common as 
any of tire other classes of disability It was estimated that in 1945 
there were only 1800 permanent total disabihties suffered in in¬ 
dustrial accidents as compared with 16,000 deaths, about 90,000 
permanent partial disabilities, and nearly 2,000,000 lost-time acci¬ 
dents.^® However, such accidents happen often enough to necessi¬ 
tate legislative provisions to cope with them. Nearly one-third of 
tlie laws in 1946 met the problem by granting benefits for life to those 
permanently and totally disabled In the other laws hmitations 
were imposed by setting eithei a maximum amount that could be 
paid in benefits, langing from $5000 to $12,000, or a maximum period 
of time during which benefits could be paid, the maxima ranging 
from 260 to 1000 weeks. In computing weekly benefits the same 
method is used as for temporary disability: a percentage of the aver¬ 
age weekly wage, usually 65 or 66?3 per cent, is allowed, with statu¬ 
tory mmima and maxima A considerable number of the laws ad¬ 
just the maximum upward for persons with dependents, but such 
provision is not typical 

Another somewhat difficult situation is the provision of benefits 
for second injuries. An example wiU show the problem A worker 
loses one arm in an accident, but on his i ecovery he is placed on an¬ 
other job m the plant that he can perform despite his disability. At 
a latei date he suffers the loss of the other aim. For the second in¬ 
jury should the man receive compensation only for the loss of an arm, 
or should he now be compensated for total disability? Clearly, the 
loss of the second member of the body was more severe than the loss 
of the fiist If an employer were required to pay the cost of com¬ 
pensation that resulted from the combined mjuiies, it might be a 
serious enough financial burden to cause him to refuse to hire handi¬ 
capped persons. 

Some state laws make no provision for payment foi second injuries 
other than the compensation normally due. Howevei, thirty-eight 

Monthly Labor Review, September, 1946, Vol. 63, No 3, p 391. 
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laws, thirty-three states and Alaska, Distiict of Columbia, Hawaii, 
Puerto Rico, and the federal Longshoremen’s Act, made some pio- 
vision m 1946 for compensating second injuries on the basis of the 
combined disability resulting fiom more than one accident, four 
more states enacted similai provisions during 1947, as did Mississippi 
m 1948. This called for the establishment in most states of some 
fund from which the excess charges necessitated by the more ex¬ 
pensive combined mjury compensation could be drawn. The finan¬ 
cial arrangements backing these funds varied widely. 

All the state compensation laws cover minois who are legally em¬ 
ployed. For those illegally employed, however, theie is a vaiiety of 
piovisions. Eight states do not cover minois who aie illegally em¬ 
ployed while sixteen provide for extra compensation m the same type 
of cases. In twenty-two laws illegally employed mmors are to be 
compensated on the same basis as other persons. 

Some difficulties arise over the compensation of aliens. The laws 
make no distinction m grants for resident aliens. Plowever, non¬ 
resident dependents of aliens aie handled differently in tlnity-four 
state laws and in the laws of the territories and those for federal 
civil employees and longshoremen. Five states exclude payments 
to non-resident alien dependents, five others put them on the same 
footmg, and nine do not mention them. In the other laws theie are 
various provisions distinctive from those for resident oi non-ahen de¬ 
pendents that provide for reduced benefits or for lestiicting the pos¬ 
sible beneficiaries to whom benefits may be paid. Other laws pro¬ 
vide foi reduced lump-sum payments to such dependents. 

Occasionally a problem presents itself When a person hired in one 
state IS injured in another. What state law covers Iris injury? In 
thirty-one states the laws apply under certam specified circum¬ 
stances to accidents occurring outside of the state. Usually the hir¬ 
ing contract has to be made in the state and the employei’s business 
be there. In some cases couits have ruled that state laws not so 
specifying apply to out-of-state injuries. Although there are excep¬ 
tions, the generalization can be made that in most instances an out- 
of-state accident can be compensated m die state in which the 
contract of hue was executed and in which the employer’s place of 
business is located. Theie are instances, however, where special or 
unusual chcumstances alter the situation and damage suits might 
have to be brought if employers weie unwilling to settle. 

Finally, there is the problem of compensation for death of a work¬ 
man resultmg fiom industiial causes. In a majoiity of the state laws 
a certain number of weeks of benefits or a certain maximum sum of 
money is permissible because of the death, Most of the laws base 
benefits on pievious wages but four states pay flat pensions. Unlike 
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benefits for other injuries, however, the size of weekly benefits, that 
IS, the percentage of average weekly wages granted, vanes with 
the number of children of the widow or other dependents. 

Only eight laws allow benefits to the widow foi life or until remar¬ 
riage and to dependent children until they reach a ceitaui age. In 
the other laws, except that of Oklahoma which pays no death bene¬ 
fits, maxima in terms of time or sums of money are set. Frequently, 
payments to the widow are discontinued on reman iage; those to 
children on reaching eighteen or on marriage if prior to that age. 
When there are limitations set on the period of payments—twenty- 
four laws so provide—it is common to deduct the peiiod in which 
disability benefits were paid to a worker who was not killed outright 
by an accident. Few of the laws make provision for adjusting the 
sum of death benefits on the basis of the age of the deceased worker; 
some adjustment is made m the laws paying benefits to a widow for 
life if she does not remarry. To some extent, the variations found in 
some of the laws raising the maxima for dependents and extending 
payments to dependent children up to eighteen years of age amount 
to vaiiation that will conelate somewhat with age. All in all, varia¬ 
tions in extent of dependency are not adequately handled m the laws 

Administering the compensation laws 

In most of the state laws provision is made for a special boaid oi 
commission to administer the claims arising under the act. In all 
except five states^® there are commissions to judge the claims of the 
injured Several methods have been devised for handling claims 
undei the commission system.^^ In general, these plans aie to hold 
hearings for the puiposes of deteimining compensation for each 
injury, allowing agreement between worker and employer on com¬ 
pensation, subject to commission appioval, and allowing direct pay¬ 
ment by the insurance carrier to the injured, subject, again, to the 
approval of the commission. Any one of these types of administra¬ 
tion is better than the archaic pohey, followed by the five states 
noted above, of resting the administration of all claims in the courts 
Such a plan, or lack of one, results in virtually no supervision, except 
m contested cases that are appealed to the courts. 

Whatever the plan of compensation, not all injured workers will 
feel that they are adequately compensated by the settlement first 
proposed. Therefore, some system for appeal of cases must be 


“Alabama, Louisiana, New Mexico, Tennessee, and Wyoming leave tlie adminis¬ 
tration of the laws m tire hands of the courts 

” For a discussion of these methods see U S Bureau of Labor Statistics, Bulletin 
No 672, Problems of Workmen’s Compensation Administration, Ch 7 Washmgton, 
D C : U. S. Government Printing Office, 1940, 
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created. Although an appeal machinery is necessary, it is estimated 
that over eighty per cent of all cases are settled in a routine manner 
and without appeal.^® Most states will have some machineiy for 
appeal to the commission that adniinisteis the act or else a special 
committee to hear appeals. This is not tiue of the states that have 
couit administiation. As a final lesoit no matter what the state, 
an aggiieved worker has a right to appeal to the courts a claim that 
has not been settled to his satisfaction In view of the time and ex¬ 
pense involved in such appeals, it is doubtful if the majority of them 
are worthwhile for the worker 

Evaluation of compensation laws 

Such, then, are the woikmeiTs compensation laws of the states, ter¬ 
ritories, and the fedeial government. How adequately do they per¬ 
form their functions? Any comments on this question must be ten¬ 
tative because of the great vaiiation in the laws, m addition, the 
quality of administration of any law, good oi bad, can do much to 
make oi brealc it. In general, however, none of the laws is com¬ 
pletely adequate. To be entnely adequate a law would ensuie tire 
prompt payment of monetary benefits, m addition to medical and 
hospital caie, to persons mjuied on the job The question of who 
is at fault should not be consideied. The basis of this argument is 
that employers should be required to make financial provision foi 
the protection of their workers against accidents just as they pro¬ 
vide for the repair' of machmery oi other equipment. Such protec¬ 
tion should be a part of the cost of production. 

In the following comments on workmen’s compensation laws the 
assumption is made that the laws are and should be a type of social 
insurance. As such, the primary purpose of the laws must be to 
extend aid to those in need; the provision of the laws, the methods 
of administration, and the financial problems should all be surveyed 
with the question in mind, “How does this afFect the basic purpose of 
workmen’s compensation providmg aid to mjured workers?” 

With regard to coverage, the laws clearly are far from adequate; 
attention has been called to the estimate that only about one-half of 
all those gainfully employed are covered by workmen’s compensa¬ 
tion. In almost all states the exclusion of domestics, casuals, farm 
labor, and small employers is a serious omission. In addition, two 
relatively large groups that arc not protected aie interstate trans¬ 
portation workers and maritime workers. These two groups would 
require coveiage by federal laws; at present the Federal Employers’ 
Liability Act only restricts the employer’s ability to escape damage 


p 122 
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suits through the common law defenses. In addition, many states 
that offei piotection only to workers in hsted hazardous occupations 
exclude woikers who need coveiage, even m non-hazardous mdus- 
tries accidents and sickness occur. 

If the goal of workmen’s compensation is to provide protection for 
all or as many woikeis as possible, many of the piesent exemptions 
should be removed. Laws should he general coveiage laws rather 
than “listed industry” enactments In view of the laws existing m 
most states, numerical exemptions of employers of more than four 
workers do not seem necessary Coverage of agricultural oi do¬ 
mestic workers should be provided under the same conditions as for 
othei industries. In addition, railroad and maritime woikers should 
be given protection.^® A final point on coveiage is that all laws 
should provide protection for out-of-state accidents Most states 
do so but not all 

To ensure the coveiage of all woikers aU. laws should be com¬ 
pulsory Theie no longer is need of toning down compensation laws 
to ensure constitutionality. Even though under elective laws com¬ 
mon law defenses are not available to employers, compulsory laws 
have the additional advantage of more prompt, definite, and certain 
payment of benefits There seems now to be no good reason why 
all laws should not be compulsory. 

In the coveiage of injuries tlie greatest weakness of legislation 
has been tlie failure of many states to protect workeis against occu¬ 
pational diseases Those states that do provide some such protec¬ 
tion do so only for hsted diseases rather than for all. Although it is 
diflScuIt to deteimme in some cases whether a disease is occupa¬ 
tional, that admmistrative problem should not prevent the cover¬ 
age of aU occupational diseases Laws that do not extend full 
piotection for all occupational diseases are not satisfactory. AU 
mjuries, whether accidents or diseases, that arise out of the job 
should be compensable under an adequate state law 

The provisions in the laws for waitmg periods are geneiaUy satis¬ 
factory. Admmistratively it would be a very difficult task to com¬ 
pensate for every lost-time injury. Although one state does so, 
compensation of mjuries causing less than tliree days lost time 
would seem unwise, and waiting periods of more than seven days 
should not be imposed on the worker. Almost all laws come within 
these limits. Most provide for payments retroactive to the date of 
injury if the disability is extended. Where such is not the case, 

’“For an evaluation of the piesent workmen’s compensation laws see Division of 
Labor Standards. U S Department of Labor, Bulletin No 70, How Good Is Yow 
Workmen’s Compensation Law? Washington, DC U. S Government Printine 
Office, 1944 
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laws should be levised to give such protection for aU disabilities of 
more than two or perhaps three weeks 

The justice and adequacy of benefit pajnnents do not meiit an 
evaluation as favorable as that in the preceding paragraphs. There 
are many points at winch the benefit provisions fall shoit of need. 
In cases of temporary total disability, the payment of less than full 
wages is in itself debatable. But if full wages were paid, the prob¬ 
lem of malingering might be severe. On the other hand, the ex¬ 
penses of the family of an injured person do not decline dining the 
disability; in fact, there may be additional expenses even though 
medical costs aie borne by the compensation agency. The issue 
then becomes one of whether the compensation is to support an in¬ 
jured person and his famdy or to give aid during the time when a 
regular income is stopped. Most peisons probably favor tlie idea of 
aidmg rathei than supporting at the level existing prior to the injury. 
Even so, benefits of only one-half of the pie-injuiy wages are too 
low. Two-thirds to thiee-quarters of pre-mjury wages should be al¬ 
lowed. Many states meet the suggested two-thirds, none, at pres¬ 
ent writing, the three-quarters. 

In most states today the statutory minima and maxima aie un¬ 
reasonably low, in fact the statutory maxima are so low that many an 
injured worker in 1947 or 1948 would receive half or even less of 
his average wages, even though the law supposedly allows 65 oi 66?3 
per cent of his wage. The recipient of benefits receives the stated 
percentage of his wages only if die sum falls between the permissi¬ 
ble mmimum and maximum. And for the average industrial worker 
of the late forties who lives in an urban area with a family, a maxi¬ 
mum giant of $20 or $25 per week amounts to aid to the family and 
not to enough for support. On the assumption that benefits should 
be sufiicient to support a family during the disabihty of the bread¬ 
winner, most of the laws should be revised to raise the maxima or 
remove them. Statutory limits of as little as $15 in some states are 
far out of step with post-World War II price levels. 

Another matter arising out of the payment of benefits is the dura¬ 
tion of the compensation period. As was pointed out, many laws 
do not provide unlimited benefits for persons who suffer permanent 
total disability; a majority of the states place a maximum either on 
the amount of money that can be paid m such cases or on the num¬ 
ber of weeks of benefits or both. Keeping the social msuiance prin¬ 
ciple in mind, there is no reason why a permanently disabled work¬ 
man should not be compensated for life. A compensable injury 
arises out of and because of the job, if that be the case, a worker 
should not be thrown unsupported on tire industrial scrap heap. 
The same philosophy may be applied to the compensation of de- 
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pendent widows and children. Where widows or children are de¬ 
pendent on a worker killed in an industrial accident, it is reasonable 
to expect, many state laws to the eontraiy notwithstandmg, that 
compensation should continue durmg widowhood or life and until 
the children are at least eighteen years of age or married. The 
limit should be extended beyond age eighteen in the cases of chil¬ 
dren who are handicapped m some way. 

All laws should provide a fund from which the excess cost of 
second injury compensation can be met. Smce a heavy majority of 
the laws make such provision, this pomt need not be labored Es¬ 
sentially, the same is tiue of the compensation of illegally employed 
minors. Although most states provide as adequate, if not better, 
compensation for illegally employed minois than for other persons, 
the eight states deficient m this respect should modify their laws to 
comply with normal piactice. 

Allowable medical benefits cannot be viewed so optimistically 
Twenty-three laws limit in one way or another the medical benefits 
that a worker may be granted. Some states impose maxima in terms 
of the value of medical services that may be clauned, the amounts 
varymg from $75 to $800. Other laws allow benefits for no longer 
than four weeks, while others set limits up to one year Some laws 
unpose a double time and monetary hmitation. Agam, those who 
believe in workmen’s compensation as a social msurance cannot 
agree to any hmit on the amount of paid medical care necessary for 
the mdusti rally injured worker. The twenty-tliree hmited laws all 
should be rewritten to provide foi full medical care. Along with 
full medical care, every law should provide for free artificial appli¬ 
ances and free vocational rehabihtation for those who are perma¬ 
nently partially disabled. 

Fmally, there is the broad field of administration of the acts to 
examme It is hard to overstress the importance of administration 
in determining exactly what a law will mean to Workers. There will 
be a great difference between the benefits of two similar laws, one 
administered by men with the idea of providing a maximum of so¬ 
cial protection and another by persons with the idea of keeping 
down the costs of the seivice. As a first step m adequate adminis¬ 
trative procedure, the few remainmg laws that stipulate administra¬ 
tion by the courts should be amended to provide for admmistiation 
by a commission. To aid in establishing an adequate admmistra- 
tive agency, the laws all should have strong provisions requiring the 
prompt reporting of accidents so that the benefit machinery can be 
set in motion, The laws might well mclude the relatively rare re¬ 
quirement that first benefit payments be made within a ceitain set 
period of time after the mjury. In view of the length of time 
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elapsing before first payments under many of the laws, some such 
protection is needed 

Where piivate insurance cariieis and self-insurance aie allowed, 
there have been cases of lump-sum payments that close out a dis¬ 
ability claim before it is ceitain that the extent of disability is known. 
All laws should provide that lump-sum payments be made only with 
the appioval of the commission, wliich should asceitam by hearing 
that the proposed settlement is just and m the interests of the in¬ 
jured pel son. 

The proponents of workmen’s compensation are faced with the 
fact that in most instances the staffs administermg the laws are m- 
adequate. Salaiies paid, like those of most public seivants, aie so 
low that it is difiicult to obtain and hold competent officers. This 
situation IS not peculiar to the administiation of workmen’s com¬ 
pensation, however, in view of the extreme complexity of many of 
the problems that arise, especially in terms of extent of disability, 
the situation is peihaps especially acute Many state laws should 
be amended to dispose of aichaic salaiy schedules. Although a 
relative degree of secuiity foi those on civil service will compensate 
in part for lowei salaries, there is a limit to the substitutability. In 
connection with the matter of salaiy-scale limitations, tliere is an¬ 
other personnel problem. Workmen’s compensation administra¬ 
tions should not be staffed by persons whose attitude is one piimaiily 
of inaintainmg large liquid funds, in case of state funds, or of keep¬ 
ing down payments. Holding payments to a minimum is excellent 
if it IS done by virtue of few accidents But, although it is difiicult 
to hire on the basis of an attitude, persons administering workmen’s 
compensation laws should be those who understand and are sym¬ 
pathetic to the primary purpose of supplying an mcome to persons 
who suffer disabilities arising out of then work. This does not mean 
that the primary purpose of compensation laws is to give away state 
funds or the funds of the carriers; it does mean that compensation of 
injuries must be considered above the cost of the benefits that are 
paid. 

Other administrative problems that exist concern the degree of 
autonomy of the commission and methods of ensuring the security 
of payments. The latter problem is of especial importance where 
self-insurance is allowed, but it has occuned in the 1980’s with pri¬ 
vate insurance companies too. One means of meeting this difficulty 
would be more careful specification of adequate self-insurance rules. 
Another would be to establish some soit of special guarantee fund 
from which injured workers could be compensated if the self-insured 
company or the private msurance firm proved unable to meet its 
obligations. 
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The degree of autonomy in rule making and application of the 
law IS a difficult problem If it be assumed that adequately trained 
and interested admmistrative officers will be in charge, then a high 
degree of autonomy for these officeis would be desiiable. On the 
other hand, those in charge of applying the law may be so jnept that 
it would be better if their activities were closely circumscribed by 
the law. Probably the only adequate solution is to make possible, 
thr ough salary and other job conditions, the hiring of qualified ad¬ 
ministrative personnel In that case, the recommendation of the 
Division of Labor Standards that there be “clear and ample delega¬ 
tion of the rule-makmg power to the administering authority” can 
be endorsed.^® 

Non-industrial injuries 

If a worker must suffer injury oi lUness, he is less unfortunate 
should he suffer an industrial accident oi disease than a non-indus¬ 
trial one. In the United States society has, for all practical pur¬ 
poses, refused to recognize the problems of general illness and acci¬ 
dents as a fit subject for social protection No claim for general 
illness or non-mdustiial accidents can be made under woidcmen’s 
compensation laws because the disability has not arisen out of and 
as a result of the work being done And in all except three states®^ 
the worker so disabled can claim nothmg under the unemployment 
compensation laws because any such payments are contingent to 
the worker being leady and able to take work. Clearly, a person 
who IS sick or disabled by accident cannot quahfy. 

That the need for social piotection by many of those who are ill 
or disabled by non-industiial causes is a serious problem has been 
recognized and acted upon in many other countries. Attention has 
been called in Chaptei III to the earhei development of social legis¬ 
lation The pioneer experiments of Germany m the 1880’s grew 
rapidly, and it was reported that as long ago as 1935 twenty-two 
nations, mostly European, had compulsory health insurance plans; 
tluiteen of the laws were reported to cover “practically all persons 
doing paid woik in the service of others ” 

Recognition of the problem has not been entirely lacking in this 
country, but unfortunately this recognition has not been by the 
groups that count most. But the need is omnipresent. Commons 
and Andrews estimated in 1936 that general, non-industrial illness 


“ Division of Labor Standards, U S Department of Labor, Bulletin No. 70, How 
Good Is Your Workmen s Compensation Law^, p 10 

Rliode Island, New Jersey, and California, See below, Cli XVIII, for discussion 
of tire expansion of tlie unemployment insurance plans of those states, 

“'Commons, J, and Andrews, J,, op cit, p, 260 
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caused absence of eight days per year for the average worker. Ac¬ 
cidents would add somewhat to this figure This loss is much greater 
than that for industiial disability, even with the statistical allowance 
of tune lost for injuries and death far in excess of the days actually 
lost m the year in which a disability occurred, the tune lost from 
industiial accidents would have aveiaged perhaps five days per per¬ 
son for the wartime work force. 

The unfortunate situation is that a disproportionate part of gen¬ 
eral sickness befalls workers and their families. The poorer living 
conditions and diets and less adequate medical attention, especially 
pieventive medicine, spells higher incidence of disease. Thus, the 
problem is in a i eal sense a labor problem, and any legislative solu¬ 
tion would merit consideration as labor legislation Unfortunately, 
theie IS in this nation little action to discuss That there should be 
action does not seem a debatable question An infinitesimal part 
of all sickness is self-induced, unless that which results from igno¬ 
rance of or inability to practice reasonably healthy hvmg habits may 
be so classed Whether or not those who weie ill were at fault m 
most cases, if they weie financially able to withstand the loss of in¬ 
come and extia expenses of a period of illness, then government ac¬ 
tion might not be so cleaily justified. But neither of these condi¬ 
tions is tiue. 

The appioach of Euiopean nations, virtually all of which have in 
the past sixty years adopted some sort of govemmentally financed 
or subsidized health insurance plans, has been to piovide through 
the government program some compensation for the loss of wages 
as well as medical benefits. Many of the plans also provide for 
maternity and burial benefits, but these aie not so common as the 
other provisions. 

The pioblem of pubhc health was recognized by some persons in 
this country before the first World War. As early as 1912 the 
American Association for Labor Legislation named a committee to 
study the problem, their first report in 1913 and subsequent reports 
m the next few years aroused some interest, and between 1915 and 
1918 a number of states introduced health msurance measures oi 
named committees to study the problem. Nothmg came of this 
flurry of interest, since that time, however, there have been periodic 
revivals of mterest and of attempts on a state or national basis to 
encourage some plan of socialized medical service or health insur¬ 
ance program. 

To date, the opposition to such plans has been sufficiently strong 
and weU-oiganized to stop any governmental action. Certain mild 

“For an excellent brief survey of foreign health insurance plans see Milhs, H A, 
and Montgomery, R E , op cit,, Vol II, Ch VI 
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substitute measmes have been developed in various parts of the 
country, such as gioup hospitalization plans and a i datively few 
cooperative health associations that provide general medical service 
and a specified amount of hospital seivice for their members only. 
There also have been developed health and welfare plans by em¬ 
ployers, unions, and by employers and unions working jointly 
The coverage of the lattei type of plan is relatively limited but is 
likely to expand unless there is an extension of government health 
protection In addition, there have been some instances of pri¬ 
vate groups of doctors estabhshmg or becoming a part of a medical 
association or clinical organization that provides general medical 
service at relatively low, fixed monthly charges to membeis of the 
association, but, in this case also, the attention is available only for 
those who can pay for it. There is also a considerable number of 
persons with low mcomes who receive chanty medical attention; 
this number was estimated at from 10,000,000 to 15,000,000 m the 
late 1930’s Finally, there is a consideiable amount of public 
health work carried on by fedeial, state, and local governments. 
These activities, however, do not center on general sickness. They 
are concerned primarily with providmg for the mentally unbal¬ 
anced, for the control of communicable diseases like tuberculosis, 
for public school health programs, and the like. All of the above 
are desirable, but they lepiesent a patchwork of uncoordinated 
efforts that leaves much to be desired. 

A program that copes adequately with non-industiial sickness and 
accidents must do ceitam thmgs that have not been done to date 
ni this country. The plan should cover all workers and then fam- 
ihes; secondly, it should make provision for medical and hospital 
service and for an income for the incapacitated woiker during the 
time that he is unable to work; and finally, it must be so established 
that mability of an individual to bear his part of the costs will not 
prevent participation in the program Certainly the cost of seivice 
should not be passed on to the individual. Let us note each of 
these points in brief. 

An adequate approach, legislative or otherwise, to the public 
health problem must cover aU workmen and their families. To 
date, the mdividual effoits of the various health associations and 
other groups workmg in the field have not done tins, nor are they 
likely to do so. It will require governmental action that sets a uni¬ 
form policy for all persons withm the particular governmental unit 
to do this Widespread development of cooperative or other health 
plans that provide medical service on a fixed-fee basis wdl never 

Monthly Labor Review, February, 1947, Vol 64, No 2, p. 191. 

“ Ibid , p 259 
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cover all the population. Failing that coverage, some of the ill¬ 
nesses that occur ■will present the same type of problems as the 
majoiity of them do today. 

With legald to the provision of an income for the breadwinner 
during disability, this need is not met by any of the group medical 
association plans. The problem of illness to the noimal wage earner 
of the family is no more, if as much, the pioblem of medical expenses 
and suffering than it is the loss of income on which the family is 
dependent. Although piivate insurance companies will -wiite for 
those who can afford them disability insurance policies that give an 
income duiing illness, this does not answei the need of the majonty 
who are unable to buy such piotection It seems clear that the 
bulk of compensation for involuntary idleness due to sickness must' 
come from society tlirough some goveinmentally established pro¬ 
gram. 

The final point made above is, in essence, that the protection pro¬ 
vided must be social msurance. That is, the necessary benefits that 
are paid must not be contingent on each individual bearmg an 
equal share of the burden The keynote of an adequate solution 
to such a problem must be piotection supplied to all who need it, 
the costs financed without reference to the benefits that any in¬ 
dividual derives Thus, under such a plan, any supporting taxes 
collected from woikers might well be a specified percentage of in¬ 
come. In addition, a tax might well be levied on the payroll of the 
employer, who might not benefit directly from the law. Such a plan 
might even be put into effect and supported from general revenues, 
no special tax being provided foi support. It is doubtful, however, 
if a law calling for as much expenditure as would be involved in this 
law would be enacted without provision being made for raising 
funds to support the dram on the public treasury. 

To summarize, workmen’s compensation is the oldest form of so¬ 
cial insurance in the United States It developed as a method of 
providing medical aid and some maintenance income for those dis¬ 
abled by the work which they do Although most of the states have 
gone tluough the motions of providing a minimum of protection for 
the industrially injured, probably only about half of the gainfully 
employed do have coverage. In addition, the reluctance of most 
state legislatures to spend any money that can possibly be saved has 
created a reluctance to broaden coverage, and especially to extend 
coverage to occupational disease. 

General illness and non-industrial accidents cause moie lost time 
than do industrial disabilities, and the bulk of these two falls on 
woikei groups. However, this pioblem has virtually been ignoied. 
Studies have been made and bills introduced, but effective opposi- 
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tiori has prevented the development of any sort of health msmance 
program. In only three slates can a worker claim any soit of com¬ 
pensation for loss of mcome due to non-industiial disability. This 
IS probably the greatest gap m oiu rather limited program of social 
insurance 


Questions 

1. Under the provisions of the Constitution, could the federal govern¬ 
ment enact industrial accident- or disease-compensation laws for workers 
m mining, manufacturing, and other such indiistiies^ 

2 Would a federal law be likely to be an improvement over existing 
state compensation legislation? What are the pros and cons of federal 
legislation on the subject? 

3, What are the most outstanding weaknesses of current workmen s com¬ 
pensation legislation? To what extent are collections of these weak¬ 
nesses practical? 

4 If disability compensation for non-industrial accidents and disease 
were undertaken, who should be expected to bear the cost? Employers? 
Workers? The public? Oi some combination? Why? 

5 What aie the stiong points and weaknesses of merit rating as a basis 
for setting rates of woikmen’s compensation? 

6 What reasons can you offer for workmen’s compensation having been 
the earliest form of social insurance developed in the United States? 
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REGULATION OF HOURS OF WORK 

Pre-World War I regulations of hours 

Much of the stoiy of the regulations of hours of woik was com¬ 
pleted pnoi to the fiist Woild War, and was suiveyed m Chapter 
VIII By the time of that war it was cleaily established that the 
states could exeicise police power to set maximum hours of woik. 
It will be recalled that m a number of rulings the federal High Court 
validated several types of laws. In Holden v Haidy, in 1898, it 
approved the regulations of horns of work for men engaged rn haz¬ 
ardous occupations, in 1905, however, m Lochner v. New York it 
denied the power of the state to regulate the hours of bakery workers 
because such work was not hazardous Muller v. Oregon, in 1908, 
established the right of the state to set maximum woiking hours for 
women even though there be nothing especially hazardous about 
their work. Finally, m 1917, m Bunting v. Oregon the Supreme 
Court approved the power of the state to regulate the hours of men 
as weU as women in general manufacturmg. 

In addition, hours of work could be set for the employees of state 
and federal governments and of contractors supplying goods to 
government agencies And where long hours might endanger pub¬ 
lic safety, as m transportation, the length of the work day could be 
regulated All iri aU, therefore, at the end of the first war state regu¬ 
lation of hours was well estabhshed, but the federal government 
had nothing in the way of general regulation of hours for all workers 
As usual under state regulations, there were wide variations in the 
number, type, and effectiveness of controls. 

Prohibition of night work 

One type of control of horns of labor was given the approval of 
the Supreme Court after the war. About a dozen states have in¬ 
cluded in their maximum-houis laws some prohibition of night woik. 
These prolubitions normally forbid woik between 9.00 or 10:00 p m 
and 6.00 or 7:00 a.m. Usually they apply to all women, sometimes 
only to females under eighteen.’^ Such a law had been declared 

^See Prenhce-Hall’s Complete Labor Equipment, Vol 3, State Labor Lam, for 
summaries of these laws 
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void and later reconsidered and validated by the New Yoik Court 
of Appeals^ prior to the time that it was considered by the federal 
Supreme Court 

In view of the language used and the conclusion reached, it is 
somewhat surpiising that Mr Justice Sutherland delivered the opin¬ 
ion of the Couit in the case of Radice v. New Yorfcd The statute, 
which foibade the employment of women in restaurants m cities of 
more than a specified size between 10'00 pm. and 6'00 A.M., had 
been attacked on two counts. It was said that it was in violation 
of the fourteenth amendment because it conflicted with the due 
process clause by taking from employer and employee then freedom 
of contiact. It was assailed also as a denial of the equal protection 
of the law because it did not apply equally to aU workers The man 
who one year earlier had been unable to approve of the establish¬ 
ment of minimum wages for women and, indeed, expressed that 
opinion m the mid-thiities was able to see the law in question as a 
reasonable exeicise of the police power. 

As to the depiivation of fieedom of contiact, it was held by the 
Court that, whatever the limitation on mdividual liberty, the law 
was defensible due to the hardship on women and on society as a 
whole of night woik by women The difference in the physical 
structuie of men and women and of “the functions to be perfoimed 
by each” weie cited to prove the validity of the restiiction, It was 
denied that the Adkins case of the preceding year apphed m any 
way, smce the issue in that case was "a wage fixing law, pure and 
simple.” 

The Court denied that the classification of women to whom the 
law applied was suflSciently arbitrary to validate the argument that 
there was a denial of the equal protection of the laws This con¬ 
clusion was somewhat surprismg since the law apphed only to cer¬ 
tain classes of women employees m restauiants and not at all in 
hotel dining rooms oi in lunclnooms, in addition, it apphed only to 
certam classes of cities, the classification being based on size. In 
the opinion of the Court, eveiy classification must be somewhat arbi¬ 
trary and have some degree of inequahty of treatment However, 
since the classification of the law was not "actually and palpably 
unreasonable and arbitrary,” it was not to be condemned 

The Radice decision is not of gieat importance. In the first place, 
it did not change the foiegomg decision of the New York Court of 
Appeals Secondly, it has not resulted m a widespread enactment 

-The law was mvahdated m People v Williams, 189 N Y 131 (1907), it was 
validated by the same court eight years later on reexamination, Peovle v, Schwetnler 
Press, 214 N Y 395 (191S) ^ 

“264 U S 292 (1924) 
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of such laws. In 1948 roughly one-quaiter of the states had such 
laws, a few applying only to females under eighteen years of age and 
others restricted to certain industiies, so this type of protection is 
relatively inadequate The decision is of interest, however, to em¬ 
phasize again the personal element m court rulings The classifica¬ 
tion in the law might easily have been found arbitrary and unrea¬ 
sonable, and the Adkins case of 1923 had ruled invalid a restriction 
on freedom of contract that probably was more directly related to 
general welfare than was the case m question. 

Attempts at federal regulation 

Taken as a whole, the period of the 1920’s was not one which will 
be lemembered for its progressive legislation and court decisions. 
With lespect to state regulations of hours of work, this is true, and 
during the same peiiod the federal government took no action in 
that field In the 1930’s came the great depression, with the steady 
increase in unemployment that resulted in 1933 in nearly one-third 
of the workmg population being out of a job. With the states gen¬ 
erally unable or unwilling to take strong, positive steps to meet the 
problem, the federal government assumed the burden of trying to 
revive the faltering economy. Of necessity, one important part of 
such an undertaking was a means of cuttmg down the number, ap¬ 
proximately 15,000,000 persons, out of work, Consequently, the 
federal Congress made several attempts to cut hours, thus to spread 
the available work among more persons; the attempts prior to the 
enactment of the Wage-Hour Law of 1938 will be examined now. 

The first attempt of the government to cut hours of work was m 
the National Industrial Recovery Act. That enactment was a bioad 
and inclusive attempt at recovery that dealt with wages, hours, child 
labor, pricing policies, relief, and pubhc works The wage and hour 
provisions were directed at mcreasing wage rates and decreasmg 
hours of work. The means of putting these measures into effect 
was tlirough the codes of fair competition called for in the act ^ Un¬ 
der the Recovery Act, one or more tiade oi industrial associations or 
groups could draw up codes of fair competition to regulate busmess 
practices in them industry or part of an industry. Upon completion 
by the industry group, the proposed codes were submitted to the 
National Recovery Administration for examination and approval 
After public hearings and study by labor, industry, and consumer 
advisory boards, the codes were modified, if changes were thought 
necessary, and were then put into effect by executive order. The 
code was then a part of the law of the land, with penalties provided 


M8 Stat 195, 1933 
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for violation. It should be kept in mmd that these codes weie not 
legislative enactments; they were specifically provided for m the 
original act but the Congress had nothmg to do with the prepara¬ 
tion, approval, or effectuation of the act.*' This fact helps to explain 
the action of the Supreme Court when it considered the vabdity of 
theN.IRA. 

Certam piovisions other than the codes were allowed or imposed 
under the act. Section 7(b) of Title I provided that every oppoi- 
tunity should be allowed foi employees and employers to establish 
“by mutual agreement, the standaids as to the maximum horns of 
labor, minimum lates of pay . . and the standards established in 
such agreements, when approved by the President, shall have the 
same effect as a code of fail competition.” At the start of the le- 
covery program, however, the unron movement was weaker than it 
had been at any time in the precedmg fifteen yeais, so that there 
were not many industries that were stiongly enough organized to 
make such agreements feasible. As events worked out, there was 
no great amount of activity under tins provision. There was con¬ 
siderable supplementing of the codes in the bituminous coal and 
construction industries, Otherwise, the section was almost unused. 

In addition, there was the blanket code, or President’s Reemploy¬ 
ment Agreement, this was a soit of interim code that the President 
urged employers of two oi more persons in towns of 2500 or more 
population to adopt until the time that a code was completed for 
their industry. The hours provisions of the blanket code urged a 
thiity-five-hour work week with a maximum forty-hour week and 
eight-hour day permitted for short periods. In October, 1933, the 
Piesident, by executive order, deleted the provision permitting the 
forty-hour week as it applied to any factory oi mechanical woiker. 
As was the case with the other codes, the President’s Agreement did 
not supersede the provisions of collective agreements The maxi¬ 
mum-hours provisions of the blanket code did not apply to managers 
and executives. This provision supposedly allowed exemption only 
of those doing real managerial or executive work and earning at 
least $35 per week 

Provisions of the codes that dealt with hours of work weie much 
more inclusive than those concernmg wages. In attemptmg to gov¬ 
ern work time, distinction was made in most of the codes between 
different classes of employees, the two most frequent classifications 
bemg factory or general woikers in the one group and the clerical, 

“ For a discussion of the labor provisions of the NI R A and tile codes drawn up 
under it see U S Bureau of Labor Statistics, Bulletin No. 616, Handbook of Labor 
Statistics, pp. 491-536 Washington, D G U S Government Printing Ollice, 1936 
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accounting, and office foice in the other. Theie were departures 
from this practice, howevei, slightly moie than ten per cent of the 
codes set the same hours for all workers Many of the codes sepa¬ 
rated firemen, engineers, and watchmen from all other groups. 
Other groups such as truckmen, shipping clerks, repairmen, and the 
like occasionally were given special treatment. 

As will be noted later, the permission of over time woik in most 
codes made the maximum-weekly-hours provisions somewhat mis¬ 
leading However, even though overtime was pennitted, the em¬ 
phasis of the codes was on limitmg the hours of labor Altogethei, 
535 codes were established between the enactment of the N I R A. 
and December, 1934 All of these codes contained, of necessity, 
some provisions concerning houis of work. These provisions varied 
widely fiom twenty-seven horns m one case to fifty-four hours for 
factory and general workers in another. Woik weeks of fifty-six 
hours were allowed for firemen or engineers m a few instances and 
for watchmen in more than two-thirds of the codes that made special 
provision for them. 

The gieat concentration of horns for general workers and the 
office force was in the neighborhood of forty houis per week The 
flat forty-hour week was frequently used, although it was not as 
stiongly favored as was the forty-foui-houi week, either with provi¬ 
sion for longer hours in peak periods or with the privilege of making 
the work week average forty hours over a period of time. Prob¬ 
ably four-fifths of the codes provided some variation of die forty- 
hour week for factoi y and general workers and for the office force. 
Except for firemen, engineers, and watchmen, it was a rare code that 
provided for longer than a foity-four-hour week. 

The practice of averaging hours over a period of time developed 
in an undesirable manner, in the eyes of the Recovery Administra¬ 
tion. Some of the codes containing this provision allowed aver¬ 
aging over as long as a year It was felt that the practice of av¬ 
eraging work time impeded the regularization of employment. 
Consequently, in July, 1934, an executive order was issued stating 
that there should be definite hmits upon the extension of the work 
week and that overtime should be paid for the excess working time. 
This order did not affect codes that had been drawn prior to July, 
1934. 

The eight-hour day was common in most of the codes, and a full 
or paitial shift on six days was the usual situation Occasionally, 
a code that piovided for fewer than forty hours per week specified 
seven or seven one-half hours per day Many of the eight-hour 
codes allowed nine hours in periods of peak employment. In some 
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codes watchmen were allowed as much as twelve hours work in 
twenty-four hours. Although the six-day week was widespread, the 
five-day week was provided foi in a small number of codes 

Another mteresting limitation on houis found its way into some 
of the codes. It clearly was not designed to keep down weekly 
hours of work, but rather to cm tail production, but it is worth notmg 
briefly. Foity-five codes, eight per cent of those analyzed by the 
Bureau of Labor Statistics, put limits on the amount of time that a 
plant was allowed to operate in any week These limits noimally 
were set by limiting the number of shifts per day, although there 
were a few outright limits set on the number of hours a plant could 
run per day or per week. These restrictions were most common in 
textiles. 

As was stated above, most of the codes made some provisions for 
oveitime, so that maximum weekly hours amounted in most cases 
to a setting of the basic work week with a possibility of woikmg 
longer periods at penalty rates. Eighty-six per cent approved some 
sort of overtime payments. Office woikeis were the gioup most 
abused in this provision, less than four per cent of the codes pro¬ 
vided extra overtime compensation for them. On the other hand, 
appioximately three-fifths of the codes provided overtime for factory 
and general workers, and nearly one-half dealt similarly with those 
domg emergency maintenance and repair work. Time-and-a-half 
was the usual rate of compensation for oveitime, witli time-and-one- 
thiid used occasionally. Payment for oveitime either at the regular 
rate or double-time was extremely rare Most of the codes with no 
overtime provision did have some method of avei aging overtime and 
undertime to take care of certain employment beyond maximum 
hours. 

The N.I.R.A. and the Supreme Court 

The N.I.R A. was invahdated by the federal Supreme Court when 
it came before the body in 1935.” The act had been passed on the 
basis of congiessional power to legulate inteistate commerce. It 
was attacked by the Schechtei Corporation as a measure gomg be¬ 
yond the power granted Congress under the interstate commerce 
clause. Lawyers for the company also contended that the granting 
by Congiess of the power to formulate codes was an unreasonable 
delegation of legislative power, m that there were no definite stand¬ 
ards established for drawmg them or granting approval Also, the 
standard accusation levied at aU economic controls was made, 
namely it deprived persons of hbeity and property without due 
process of law. 

“Schecliter Poultiu Coiporation v United States, 295 U. S 495 (1935). 
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Mr Chief Justice Hughes delivered, the opinion of the Couit In 
his opinion, the piiinaiy issue was the wage and houi provisions of 
the code governing the live poultry industry, since the Schechter 
Corporation was appealing fiom a finding that it had been guilty of 
violating that code The Chief Justice took a rather nariow con¬ 
cept of interstate commeice, and on that basis ruled that Congress 
had exceeded its powers of regulation. Aheady he had ruled that 
there was an invalid delegation of power in the act As to the scope 
of interstate commerce, the Chief Justice said, “It is plain that these 
requirements are imposed in order to govern the details of de¬ 
fendants’ management of their local busmess. The persons em¬ 
ployed in slaughtering and sellmg in local trade are not employed 
in interstate commeice. Then’ hours and wages have no direct le- 
lation to inteistate commeice” As a capstone to the invalidation, 
it was said, "Stress is laid upon the great importance of maintaining 
wage distribution which would provide the necessary stimulus in 
starting ‘the cumulative forces makmg for expanding commercial 
activity,’ Without in any way disparaging this motive, it is enough 
to say that the recupeiative efforts of the federal government must 
be made in a manner consistent with the authority granted by the 
Constitution ” 

Thus, the N I R.A experiment m wage and hour controls came to 
an end It was an emergency action by the Congress to meet a 
serious economic situation That it was not an ideal piece of legis¬ 
lation IS indisputable But here, again, was the Court philosophy 
that the meanmg of certain provisions of the Constitution remains 
the same regardless of social and economic conditions that may 
change markedly from time to time. To the social scientist, this is 
a questionable, if not an indefensible, doctrine, since changing eco¬ 
nomic and social conditions make changes in government programs 
and policies necessaiy if the democratic way of life is to continue. 
And the narrow intcipietation of the power conferred by the com¬ 
merce clause was soon to give way. Many of the provisions of the 
N I R.A. that were killed by the Schechter decision were reenacted 
within the following three years on the basis of the commerce power, 
the most significant of these were validated later by the Supreme 
Court in test cases So the Schechter decision was a sharp but rela¬ 
tively short-lived setback to the growth of federal labor contiols. 

Hours under the Public Contracts Act 

The Walsh-Healy Public Contracts Act’^ followed shortly after 
the demise of the N.I.R.A, It sought to control to some extent the 
wages and hours of workers by setting minimum standards that had 


M9 Stat. 2036, 1936 
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to be observed by contractors while producing goods of value m 
excess of $10,000 to supply to the agencies of the federal govern¬ 
ment The gist of the hours provision of the law was that em¬ 
ployees engaged m or connected with the manufacture, fabrication, 
assembling, handling, supervision, or shipment of materials, sup¬ 
plies, articles, or equipment used m the filling of such a contract may 
be employed m excess of eight hours m any one day or in excess of 
forty hours in any one week, but only if such peisons are paid for 
any hours in excess of such limits the oveitime rate of pay ® The 
overtime rate prescribed, unless changed by the Secietary of Labor, 
was to be one-and-one-half times the basic hourly or piece rate re¬ 
ceived hy an employee.® 

This law, like the NI R.A., did not specify a maximum number of 
hours tliat could be worked; rather, it set a basic work day and week 
beyond wliich overtime was to be paid. But any number of hours 
could be worked per day or per week if penalty lates were paid foi 
the time m excess of the hasic week oi day The law has been in¬ 
terpreted as requiring payment foi ovei time on the daily or weekly 
basis, whichever is greatei. That is, a person woiking four ten- 
hour days in one week would be entitled to forty-four houi s pay for 
the week, even though he had worked only foity hours, on the basis 
of an eight-hour day, he worked two horns overtime daily for which 
he was entitled to three hours pay. Similarly, a work week of six 
eight-houi days entitled a worker to fifty-two hours pay foi the week, 
even though he worked no excess hours on any one day Regaidless 
of wliethei rest periods or a number of hours off duty were granted 
any combination of more than eight houis of work in twenty-four 
consecutive hours called foi oveitime The law had no effect on 
the days on which woik was done, it did not prohibit Sunday or 
holiday work. 

Up to 1938 the attempts of the federal government to control 
hours of labor had not been very effective In the first place, the 
Congress leally had not sought to specify maximum hours of labor. 
Only in 1907, when Congress passed the Homs of Service Law pro¬ 
hibiting more than sixteen consecutive hours of work within twenty- 
four hours for trainmen in interstate commerce, was there an at¬ 
tempt to set the maximum number of hours of labor. Probably that 
act was not so much a labor law as a public safety law, and its cover- 

^Wahh-Healy Public Contracts Act, Rulings and Interpretations, No 2, p 26 
Wage and Hour and Public Contracts Division, U S Department of Labor, 1939. 

° Similar legislation, tlie Davis-Bacon Act of 1932, sought to set standards of 
employment on construction for tlie government It was to encourage, among other 
things, the thirty-hour week, where feasible The relatively small number of persons 
working on construction projects for the government detracted from the effectiveness 
of the law. 
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age was relatively limited In the Adamson Act of 1916, setting the 
eight-hour day for railroad workers, m the N.I R.A, and m the 
Walsh-Healy Act the approach had been to make overtime more 
expensive but not to prohibit it. Therefore, in 1937 or 1938, with 
the N.I.R.A. dead, federal hom's contracts amounted to prescription 
of a basic eight-hour day on the railroads and an eight-hour day and 
forty-hour week (basic) for those government contiactors supplymg 
more than $10,000 worth of goods to the government. Not only 
was there a need for broader coverage of the laws, but there was 
also a need for a federal maximum-hour law that did not permit 
more than a certain number of hours of work except in a genuine 
emergency.^® Such a law would supplement state hours legislation 
and have the effect of bringing hours of work m those states with 
lax laws into line with national policy. 

Current hours regulations by states 

We have noted that state maximum-houis laws had been validated 
for both men and women piioi to the first World War and that there 
was no marked trend since that time to improve and expand the 
laws We can pass over the slight and slow changes that have oc¬ 
curred from time to time m recent years and note the post-World 
War II status of state maximum-hours laws 

The majority of the states have established laws goveinmg the 
maximum hours of woik of women. In 1947 there were only six 
states without maximum hour limitations for women.^^ The lowest 
limit set was the foity-four-hom week allowed under the Pennsyl¬ 
vania law. Most of the laws provided for an eight-hour day and/or 
a foity-eight-hour week, twenty-one states had such laws The 
other laws varied widely South Carolina allowed as much as 
twelve hours daily and sixty hours weekly. A few other states al¬ 
lowed as much as sixty hours per week, and some ten states allowed 
a nine-hour day and fifty-four-hour week or some variation of that 
general standard 

If it is assumed that long hours of work for women aie especially 
harmful and should be conti oiled by the states, then it is clear that 
at least one-half of the states are not fulfillmg then- obligations 
Roughly one-half of the states allow from fifty hours of work per 
week on up to an unlimited amount. In view of the frequently 

“The Fair Labor Standards Act of 1938, including the provisions dealing with 
hours of work, is discussed m Ch XIV 

“Alabama, Florida, Georgia, Indiana, Iowa, and West Virginia The data pre¬ 
sented in the following paragraphs are drawn from Ptentioe-HaU’s Complete Labor 
Equipment, Vol 3, State Labor Laws 

“ For a tabular presentation of maximum hours for women m 1946 see Peterson, 
Florence, Survey of Labor Economics, p 462 New York Harper and Brothers, 1947 
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mentioned fact that the motheihood function of women makes their 
health important to the community and of the fact that many women 
try to cook and maintam a home after their regular working houis, 
an eight-hour day and a five one-half- or six-day work week would 
seem to be the maximum reasonable woik time foi women If 
that be the case, state laws need to be amended in aU states allowing 
more than forty-eight hours of work per week. This need is espe¬ 
cially pronounced in the South; many of the states in that region 
have no limitations of any sort or allow from fifty-four to sixty hours 
of work per week Although the need is not now so great as it was 
prior to passage of tlie Fair Laboi Standards Act in 1938, it is still 
large because many types of occupations are not covered by that 
law 

There is still anothei factor requiring additional action by most 
of the states. The maximum-hours laws that do exist in the states 
all allow some gioups, such as agricultural and domestic workers, 
and frequently telephone operators and restaurant employees, to be 
exempted from coverage. Sometimes the laws are limited to fac¬ 
tories, mercantile estabhshments, and so forth. By one means or 
another, considerable numbers aie left without any protection. It 
IS true that emergency situations will arise when hours laws should 
not be operative and that there is undoubted difficulty m applying 
legislation to very small employers, but it is clear that much broader 
coverage could be given in many of the laws. 

Almost all state laws covering hours of work are confined in their 
coverage to women and minors, it is reported that only three include 
men in the general coverage of their maximum-houis laws.^^ In 
most states, however, there are limitations on work time allowed in 
specific industries, AU of the states except five specify, in addition 
to any general maximum-hours laws they may have, allowable hours 
of woik m listed industries. These provisions vary so widely from 
one state to another that they cannot be summarized. The hsted 
industries may range from one to perhaps a dozen; sometimes only 
the hours for women are set, but in many mstances they are specified 
for all employees. Many of these laws are diiected as much at pub¬ 
lic health and safety as they aie at improvmg labor standards as 
such. The industries most commonly hsted in which considerable 
numbers of men are employed aie: motor vehicles, lailroads, mines 
and smelteis, and jobs in which men work under compressed air, 
such as in the d rivmg of tunnels and similar work 

“ It -will be shown later that the Fair Labor Standards Act was applicable only to 
persons whose work was such as to affect interstate commerce Thus, retaihng, 
laundries, and many other traditional *woinen*s employers** are not subject to any 
control under tlie federal law For such employees, it is state regulation of hours or 
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Although many of the states have not seen fit to extend adequate 
protection for women regarding hours worked, almost all’^® have 
encouraged the spiritual well-being by legislating to provide one 
day of rest in the week—Sunday commonly being the specified day. 
These laws, like many others, however, have many exemptions and 
offer little protection from excessive hours of work. 

The story of the regulation of hours of work is a disappointmg 
one. Up to 1938 the federal Congress had been allowed to control 
the hours only of limited groups. their own employees, seamen, rail- 
load workers, and workers employed on government contracts of 
more than a certain size. For the railroad and contiact workers the 
control was not an outright prohibition, other than the sixteen-hour 
maximum for railroaders The one attempt at general control of 
the hours of work of piivate employees was mvahdated by the High 
Court. 

States, on the other hand, foi a long time seem to have had a clear 
field for regulation if they chose so to act Despite the need for con- 
tiols and court approval of similar action, the states have moved into 
the field very slowly. This lethargy is a leflection of the general re¬ 
luctance of the people of the United States to enact legislation for 
social and economic control. Our reverence for individualism and 
mdividual mitiative is so great that its conquest is a lengthy process 
As a consequence, notwithstanding Supreme Couit approval of max¬ 
imum-hours laws for women neaily forty years ago, nearly fifteen 
pei cent of the states still offer no protection at all. Another half- 
dozen permit fifty-five horns of work oi more per week Justice 
Biandeis’ biiefs supporting maximum-hours legislation might well 
be made required reading for the legislators of many of our states 

Questions 

1 Were the codes of fair competition of the N I R A. a violation of the 
anti-trust laws^ 

2. Distinguish between maximum- and basic-houis regulation. Are laws 
setting basic hours in reality hour or wage controls? 

3 In view of the i eduction of hours of work that has come through 
employer action or as a result of collective bargaining, are maximum- 
hours laws needed? 

4 How would the curtailment of hours of work that was undertaken in 
“New Deal” legislation affect employment opportunities? Why? 

5. Supreme Court sanction of laws setting maximum hours of work for 
women was given about forty years ago. How do you explain the fact 
that a number of states still set no maxima? 

6. Why did federal regulation of hours of work come at such a late date? 


Nevada and Wyoming ate the only exceptions. 



Chapter XII 

GOVERNMENT CONTROLS AFFECTING WAGES 
Reasons for wage minima 

We have aheady noted the beginning of government controls of 
wages for women in the pre-Woild War I period It will be re¬ 
called that m 1917 the Supreme Court divided four to four in the 
case of Stettler v, O’Hara on the issue of the constitutionality of 
minimum-wage laws Thus, as the nation moved into the postwai 
period, there was no definitive statement regarding the constitution¬ 
ality of such legislation The nation did not have to wait long for 
an answer. Altogether, nearly twenty years weie to pass before the 
proponents of such laws had a clear approval from the courts of 
mmimum-wage regulation. 

The entue history of wage controls prior to the second World 
War was a series of attempts to put a floor under wages.^ (To an¬ 
ticipate the more detailed subsequent discussion of wartime wage 
controls of the forties, it may be noted that then for the first time in 
the history of the United States as a nation attempts were made to 
put a ceiling over wages) What are the reasons for this continued 
but meffective pohcy? 

Among the reasons for the government pohcy was the desue to 
restrict the extent of poverty and bring the earnings of workmen 
mto some semblance of a reasonable relationship to the cost of liv¬ 
ing. As will be shown later, after the Supreme Court first ruled that 
laws using that basis for determmmg mmima were invalid, many 
states suddenly found another reason for setting minima Laws 
were enacted requiring that mmimum rates be commensurate with 
the reasonable value of the services rendered Probably such pro¬ 
visions were only wmdow dressing, and the real purpose continued 
to be to require that the lowest wage rates be pushed closer to the 
cost of a mmimum standard of hvmg But the window dressing 
was not convincing to the courts. 

Another reason for establishing minima was to exert some leveling 

^This statement applies to the United States as a nation Prior to national in¬ 
dependence there were attempts by the colonies to impose maxrnmm wages These 
arose from the shortage of labor in the colonies and from the Mercantilist philosophy 
of pro-business control The attempts were not very successful 
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influence on the competitive abihty of various Aims. Although 
lower wages do not always mean an advantageous competitive posi¬ 
tion, they may have that effect, in other woids, if the lower wages 
show in lower costs pei unit of output, they will have that effect, 
While loweied production costs aie not to be ciiticized as such, they 
are to be criticized if the lower costs come fiom wages too low to 
afford a minimum standaid of living. If a worker’s wage is too low 
to provide a living for him and his family, then m the long lun so¬ 
ciety is the loser by viitue of the relief that may have to be granted, 
the sickness that is likely to weigh moie heavily on such families, and 
the limited opportunity for the education and training of the chil¬ 
dren If society is the final losei from low wages, then it has a light, 
or perhaps a duty, to ensure that such wages are not paid 

Another reason for government attempts to support wage rates 
was to maintain purchasing power of the public It is cleai that 
one of the basic economic problems of oui society is to develop 
methods tlnough which we are able to distribute all the goods that 
we aie able to produce To date, the only periods m the twentieth 
century in which we have been able to do this have been during and 
immediately before and after the two great wars. If adequate dis¬ 
tribution is to be lealized m peacetime, the primary appioach must 
be one of extending the power of low income groups to obtain goods 
and services. The power to consume is already there, more so than 
in any other part of society, it is tire acquisitive power that is not 
present. There are many ways in which the government might at¬ 
tack this problem, subsrdies or government purchase and distribu¬ 
tion being two of the more obvious Higher minimum-wage rates 
are another appioach; however, the higher wages will have such 
effect only if they aie not cancelled by increased prices and if they 
do not result m the unemployment of persons previously at work 

These two conditions are the basis of objection by some econo¬ 
mists to the principle of legal minimum wages. Those who base their 
economic reasoning on the assumption that economic competition 
IS still suflflciently prevalent m our society to keep puces down and 
quahty up argue that any legislation requiring higher wage pay¬ 
ments will cause higher puces, thus cancelling for society any bene¬ 
fits that might otherwise accrue^ In many parts of our economy 
there is not competition keen enough to guarantee the close piice- 

” Only when the legally established minimum is higher than the competitive wages 
do prices have to be changed And since approximately two-thirds of national in¬ 
come payments are m wages, even if all wages lose, prices would have to rise only 
two-thirds as much to cover the increased costs For many enterprises wages com¬ 
prise a much smaller portion of total costs, price increases necessitated by higher 
wages would be decreased accordingly m such plants 
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cost relationship assumed. Even if such a relationship did exist, 
the higher pnce charged to cover the increased costs would be 
taken from various groups in society, many of whom are not at the 
very mniimum income of the beneficiary of legal minimum wages. 

The effects of minimum wages on the labor costs per unit of out¬ 
put are difficult to determine. However, certain facts should be 
noted. If employers are forced to raise then wages, tliey probably 
will try to get greater productivity from their employees. To the 
extent that they do so the net effects on labor costs will be dissipated. 
In addition, a higher wage may attract a more capable grade of 
labor, a factor which also will tend to dampen the increase m labor 
costs. This does not mean that all increases m wages can be ab¬ 
sorbed in these ways. However, there is yet another factor to be 
noted, although the cause and effect relationship may be reversed 
m this case. Higher wage rates may do no moie than compensate 
for technological advances that have been made. Although not all 
industries and plants improve at tlie same late, the general trend has 
been toward greater productivity per man hour To the extent that 
wage changes make up for impiovements, they may only maintain 
a previously existing relationship between wages and production. 

A second objection to minimum wages centers on the theory that 
workers are paid for what they produce and that minimum wages 
which push rates above proaiictivity will force some inefficient 
workers out of a ]ob.“ One answer to this opinion is that most mini¬ 
mum-wage laws permit learneis, handicapped persons, and the like 
to be employed at rates below the minimum. Therefore, persons 
who are not possessed of the abilities or experience of the ordinary 
workman may be hired anyway. However, this does not answer 
completely the objection outlined above; perhaps it cannot be dis¬ 
claimed entirely Contraiy to the theories of many economists of 
some years ago, theie are wide variations m the abilities of work¬ 
men Under time wage rates, however, the good and bad workers 
in a certain wage bracket are paid alike Undoubtedly, if an em¬ 
ployer IS of the opinion that the wage he is required to pay, either by 
union agreement or by law, is higher than the value of the services 
of the more inept woikeis, they will be laid off, unless, in raie in¬ 
stances, seniority mles prevent such action. 

Although this obj'ection has some validity, it is probable that it 
has been labored too much. Experience with the federal Fan La¬ 
bor Standards Act, prior to the time that labor shortages pushed 

“For a statement of tins point of view see tlie aiticle by G J Stigler, “The Eco¬ 
nomics of Mimiiium Wage Legislation ” The American Economic Review Tune 
1946, Vol XXXVI, No 3, pp 358-367 
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wage rates up, indicated that relatively few persons were forced out 
of work by the mrnimum wages that were set."^ 

Perhaps the strongest argument that the opponents of mrnrmum- 
wage legislation have crtes the persrstence of statutory minrma once 
they are establrshed. Whereas price levels and costs of Irvrng vary 
wrdely and rapidly, mrnrmum rates, whrch are set rn part at least on 
the basis of these varrants, stay fixed for long periods of time For 
example, federal mrnrmum-wage rates establrshed prior to the war 
were not changed as the rrsrng prrce level cut further and further 
into purchasing power. Similarly, the legal rates of many states go 
year after year wrth no modrficatron In view of the dynamrc na¬ 
ture of costs of Irvrng, a mrnimum wage that is an attempt to lessen 
the degree and extent of poverty should not be so stable as rt usually 
is. On the other hand, the admrnrstratrve problems rnvolved rn 
changrng mrnrma are numerous and not easrly solved. One of the 
reqursrtes for making such legrslatron adequate is a hrgher degree of 
flexrbilrty rn rate deter mrnatron Experience to date has shown such 
flexrbilrty hard to realrze, much more of rt than rs now to be found 
can undoubtedly be granted through the polrcy of extendrng more 
authorrty to adminrstrators, who should be good, carefully chosen 
appointees with civrl service status 

The development of minimum-wage laws 

The story of mrnrmum-wage legrslatron rn the United States is 
indeed a confused one. As we have noted, a dozen states had 
enacted such laws for women by 1917, when the federal Supreme 
Court split evenly on the Oregon law Since this split let stand the 
decision of the state court, which had approved the law, it was as¬ 
sumed that such legislation was constitutional This seemed a rea¬ 
sonable assumption because the Justice who did not participate, 
Justice Brandeis, was widely known for his general sympathy toward 
labor’s interests On the basis of such assumptions, several other 
states, Puerto Rico, and Congress for the District of Columbia 
passed minimum-wage laws. By 1923 there were sixteen laws on 
the statute books, two others having been repealed. The law of the 
District of Columbia, enacted in 1918, was tested in 1923 to get 
a positive answer to the question left unanswered by Stettler v 
O’Hara. 

The law in question provided for setting the wages of women and 
children; it was attacked on—and the Court considered only this— 
the grounds of unreasonable mteifeience with the freedom of con- 

^ Monthly Laboi Review, April, 1941, Vol 52, No 4, p. 969. Monthly Labor Re- 
meip, February, 1942, Vol 54, No 2, p. 318 
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tract that adults are guaranteed under the Constitution. The de¬ 
cision, written hy Mr Justice Sutherland, reached one of the all- 
time peaks of Supieme Court conseiwahsm. The Couit made much 
of the fact that the case at issue concerned the company, operating 
a childien’s hospital in the District of Columbia, and an adult 
woman. Both wished the employment to continue, but under the 
wages set it could not. As the majority saw the statute prohibiting 
the employment, it was. 

“simply and exclusively a price-fixing law, confined to adult women . . . 
who are legally as capable of contracting for themselves as men It 
forbids tvTO paities having lawful capacity . . to freely contract with 
one another in respect of the puce foi which one shall lender service to 
the other m a purely private employment wheie both are willing, perhaps 
anxious to agree . The price fixed by the boaid need have no rela¬ 
tion to the capacity or earning power of the employee, the number of 
hours which may happen to constitute the day’s work, the character of 
the place where the work is to be done . . it has no other basis to 
support its validity than the assumed necessities of the employee. 

It IS based wholly on the opinions of the members of the board as 
to what will be necessaiy to provide a living for a woman, keep her in 
health, and presei ve her morals ” ® 

Tins stress on the piice-fixmg nature of the law was presumably to 
aid the majority in convincing themselves that theie was a clear 
distinction between use of the police power to fix maximum hours 
and to fix minimum wages. 

In the opinion of the Couit, the law was unjust m that it applied 
to women and not to men, for “if women lequiie a minimum wage to 
preserve their morals men require it to preserve tlieir honesty.” 
The law was ciiticized also because it lequued certain payments 
from employers, yet required “no service of equivalent value from 
the employee.” In this paiticnlar ciiticism the court failed to con¬ 
sider the fact that job contiol by the employer was untouched, ex¬ 
cept that minimum wages must be paid to those hrred. However, 
the employer was not required to Irire or to contrnue to employ any¬ 
one. If a woman was not wortli the mmrmum wage, usually around 
$15 to $16 per week, she could be dismissed. 

This failure to recognize the significance of employer job control 
was basic to the Court’s findmg of invalidity. As they put it, “the 
feature of tins statute which, perhaps more than any other, puts 
upon it the stamp of invalidity is that it exacts from the employer an 
arbitrary payment for a purpose and upon a basis having no causal 
connection with his busmess, or the contract, or the work the em- 

E 2fi1 TT S 525 /1923^ 
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ployee engages to do.” As has been pointed out, the employer was 
left complete freedom to choose persons and retam only those who 
were worth keeping under the minima set. There was nothing to 
deny to the employer “that the amount to be paid and the service 
to be rendered shall bear to each othei some relation of ]ust equiva¬ 
lence” If the employer felt that there was no “relation of just 
equivalence” between wages paid some worker and service ren¬ 
dered, he could sever the relationship completely and undertake a 
new and more promismg one. 

The Court resorted to a rather familiar action in finding the law 
unconstitutional It figuratively threw up its hands at the potential 
extensions if the principle of the law were upheld. The worry of 
the Court was that “if . . . the police power may be invoked to 
justify the fixing of a minimum wage, it may, when the pubhc wel¬ 
fare is thought to requue it, be mvoked to justify a maximum wage ” 
It IS difficult to see exactly what this adds to the opinion. The usual 
relationship of employer and worker is such that the only wage de¬ 
termination likely to be needed m normal times is that of minima. 
However, if under some special circumstances there were need for 
wage maxima, as was thought to be the situation during World War 
II, that case could be decided on its merits The basic leason for 
the police power is to permit regulations that are in the pubhc in¬ 
terest. There is no sound basis for the implication of the majoiity 
that the pubhc interest could never be served by maximum-wage 
controls Mr. Chief Justice Taft, in his dissent from the majority, 
held that the reasonmg that approval might give a basis for maxi¬ 
mum wages was a non sequitur. Whether it be or not, it was ir¬ 
relevant, the question before the Court did not concern maxima. 

One passage m the majority opinion implied that a minimum 
wage on some other basis might be approved. The Court stated 
“a statute requiimg an employer to pay in money, to pay at pre¬ 
scribed and regular inteivals, to pay the value of service rendered, 
even to pay with fair relation to the extent of the benefit obtained 
from the service, would be imderstandable.” The Court gave no 
indication as to why such laws would be “understandable” whereas 
the one in question was so arbitrary. But the implication was clear 
that a law calling for payments commensurate with service rendered 
would be approved. 

Two dissents were written m the case; that of the Chief Justice 
already has been mentioned. The gist of this opinion was that “em¬ 
ployees . . are not on a full level of equality with their employer 

and in their necessitous cucumstances are prone to accept pretty 
much anything that is offered.” He denied, as the majority of the 
Court had sought to prove, that there was a difference between min- 
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imum wages and maximum hours as limits on fieedom of contract; 
either one is a departure from absolute fieedom of contiact. As to 
whether the minimum-wage law was a wise approach to the pioblem 
of low wages and poverty, the Chref Justice indicated that he held 
serious doubt in his mind. He pointed out, however, that “it is not 
the function of this Court to hold congressional acts invalid simply 
because they aie passed to cany out economic views which the 
Court believes to be unwise or unsound.” 

Mr Justice Holmes dissented in a separate opinion The cmx of 
his criticism of the majority was the point, alieady mentioned, that 
the law did not compel anybody to pay anything It was only if a 
contract were entered upon that the law applied, and then only foi 
the period of the contract’s continuance by both parties. Like the 
Chief Justice, Mr. Justice Holmes stated that he doubted the wis¬ 
dom of the law, however, the wisdom of legislative action was not 
to be judged by the courts so long as the action did not transgress 
constitutional limits set upon it. 


Minimum-wage laws; 1923 to 1937 

As a result of the Adkins decision, there was a decade of inaction 
or retiogiession in the field of minimum-wage legislation. The fed¬ 
eral Supreme Court held the Aiizona law invalid in 1925 ® and that 
of Arkansas in 1927.’’ Othei laws were invalidated by state or lower 
federal courts. In other states the laws were allowed to lie without 
enforcement. By the beginning of 1933 there were only nine such 
laws on the statute books, and some of these were inoperative ® 
However, by 1933 the effects of the depression on wage levels caused 
a number of states to reconsider the problem; m that year seven 
states enacted laws setting minima.® All except that of Utah weie 
so woided as to try to escape the prohibition of the Adkins case 
They were patterned after a standard bill proposed by the National 
Consumers’ League The laws piovided, m brief, that when a sub¬ 
stantial number of women and cluldren were receiving less than a 
Subsistence wage an investigation was to be conducted to deter¬ 
mine whether the wages were commensurate with tire reasonable 
value of the services rendered. Similar laws weie enacted by Mas¬ 
sachusetts m 1934 and by Rhode Island in 1936 The Utah law, how¬ 
ever, used the earlier basis of tlie cost of a minimum standard of 
Jiving 


“Murphy o Sardell, 209 U S 530 (1925) 

’’^Donham v West Nelson Mfg. Co, 273 U S. 057 (1927) 
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The law enacted by New York in 1933 soon was tested in the 
courts In answer to the contention that the law was unconstitu¬ 
tional, the attorneys sought to show that it was diffeient from the 
type of law invalidated in the Adkins case. They based theii’ aigu- 
ment on the fact that the law prolnbited oppiessive and unreason¬ 
able wages, which were less than the fair and reasonable value of 
the services rendeied and less than sufficient to meet the cost of a 
minimum healthful budget. The Ime of leasoning did not con- 
vmce the state Court of Appeals, when the case was heaid by that 
body it held that the law was not materially difiEerent fiom the act 
held invalid in the Adkins case. 

When the issue was carried to the federal Supreme Court,it 
was another instance of a legal opinion of great importance, socially 
and economically, delivered on legalistic grounds with no attention 
given to the social and economic issues. Mr. Justice Butler de¬ 
livered the decision of the Couit, which by a five-foui division held 
the law invalid The majority leaned heavily on the decision of the 
state court. They quoted with approval the point in the lower 
court opinion that stated “the act of Congress had one standard, the 
living wage; the State act has added another, the leasonable value. 
The minimum wage must include both. What was vague bef oi e has 
not been made any clearer. One of the elements, therefore, in fix- 
mg the fair wage is the very matter which was the basis of the con¬ 
gressional act.” Further, in the majority opinion it was stated that 
“the state court rightly held that the Adkins case controls this 
one . . the legislation ... is repugnant to the due process clause 

of the Fomteenth Amendment.” In this decision the Court care¬ 
fully recanted on its statement in the Adkins case implying accepta¬ 
bility of certain types of minimum-wage law. This time there was 
a blanket rejection of such laws. 

“The dominant issue in the Adkins case was whether Congress had power 
to establish minimum wages foi adult women workers m the District of 
Columbia. The opinion duectly answeis m the negative The ruling 
that defects in the presciibed standard stamped that Act as arbitrary and 
invalid was an additional ground of subordinate consequence,” 

By chis statement the Court made it clear that any legislation, 
whatever its basis, that sought to set a minimum wage for adults 
would not be acceptable In one sense, therefore, the Morehead 
case IS a much more sweeping denial than was contained m the Ad¬ 
kins case, in the latter the majority implied a willingness to approve 

^ Morehead V New York ex lel Tipaldo, \J S 587 (1936) 
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minimtim-wage legislation based on value of seivices. But wben 
sucli an oppoituinty was offered to them in 1936, they suddenly 
found that any sort of minimum that affected adults was mvalid 
This line of thought did not convince four members of the Court, 
two dissenting opinions weie wiitten. In one dissent, wiitten by 
Mr. Chief Justice Hughes and concurred in by Justices Brandeis, 
Stone, and Cardozo, it was aigued that the New Yoik law was not 
the same as the law invahdated in the Adkins case. It was pomted 
out that the previous statute was aimed only at starvation wages, 
wheieas the New York law piohibited such wages only if the wages 
weie also less than the reasonable value of the services rendered. 
Although validation of a minimum-wage law for women on any 
basis was desirable, this dissent is not of so much interest to us as 
the other dissenting opmion, wiitten by Mr. Justice Stone and con¬ 
curred in by Justices Biandeis and Gaidozo 
Mr Justice Stone opened by commentmg that while he accepted 
the distinction m the two laws stressed by the Chief Justice, he did 
not attach great importance to it. Under neither basis was any em¬ 
ployer forced to hue anyone whose services were thought to be 
worth less than the mmimum wage. The comment on the protec¬ 
tion of libeity under the fourteenth amendment was clear and 
pointed. To the dissenters it was apparent that “the hberty which 
the amendment piotects is not freedom from lestramt of ah law or 
of any law which reasonable men may think an appropiiate means 
for dealing widi any of those matters of pubhc concern with which 
it is the business of government to deal.” 

With legard to the realistic freedom of workeis, the dissenteis 
thought theie was “gum uony in speaking of the fieedom of contract 
of those who, because of then economic necessities, give their serv¬ 
ice foi less than is needful to keep body and soul together,” As to 
the results of such low wages, the dissenters commented, “No one 
doubts that the pressuie in the community of a large number of those 
compelled by economic necessity to accept a wage less than is need¬ 
ful for subsistence is a matter of grave public concern, the more 
so when ... it tends to produce ill health, immorality, and deterio- 
lation of the race. Proceeding from this, it was argued that the 
need of wage regulation and the reasonableness thereof was as clear 
as the need foi many other restrictions of libeity that bad been ap¬ 
proved by the Comh at various times 
As a climax to the dissent, Justice Stone aigued, in essence, that 
the existence of low wages was m itself a social pioblem that war¬ 
ranted government regulation. This paiticular passage deseiwes to 
be quoted at length. 
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“In the years which have intervened since the Adkins case we have 
had opportunity to leam that a wage is not always the resultant of free 
bargaining between employers and employees, that it may be one forced 
upon employees by their economic necessities and upon employeis by 
the most luthless of their competitors We have had opportunity to 
peiceive more clearly that a wage insufficient to support the woiker does 
not visit its consequences upon him alone, that it may affect profoundly 
the entire economic structure of society and, in any case, that it casts 
on every taxpayer, and on government itself, the burden of solving the 
problems of poverty, subsistence, health and morals of large numbers in 
the community. Because of their nature and extent these are public 
problems A generation ago they were for the individual to solve; today 
they are the burden of the nation. I can perceive no more objection, on 
constitutional grounds, to their solution by requiring an industry to beai 
the subsistence cost of the labor which it employs, than to the imposition 
upon it of the cost of its industrial accidents " 

These were strong words, but, as will be seen presently, the dis¬ 
sent was soon to be the opinion of the majonty. 

Final validation of minimum-wage laws 

While the Morehead case was being decided another case was on 
Its way to the Supreme Court on the same subject. The decision 
thereupon was to sustam the validity of minimum-wage legislation, 
m so domg the new majority relied heavily on the opinion previously 
voiced by the minority. Tliis decision, as m the Morehead case of 
the preceding year, was by a five-four decision of the Court. One 
man, Mr Justice Roberts, shifted his point of view, but all other 
members of the Court jetamed their opinion of the previous year 
No one can say exactly what was the cause of the shift in the vote, 
a frequently voiced opinion as to the reason is the threat of the 
President to add members to the Court, naturally, such additions 
would have been persons who would reflect the attitude of the Presi¬ 
dent on social and economic controls. Whether or not the plan to 
“pack” the Court was a threat or a smeere intent of the President 
cannot be known, but there was some event between 1936 and 1937 
that caused Mr Justice Roberts to swing over in favor of govern¬ 
ment control of wages. Thus, the shift of one man changed the 
entire couit doctrine toward wage controls. 

The background of the new case as it came through the courts 
may be noted briefly. The state of Washington had had minimum- 
wage legislation on the statute books since 1913, despite the Ad¬ 
kins decision of 1923 it had remained in effect theoretically, although 
not effectively enforced. The new case was a test of this law, suit 
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being brought by a chambermaid who was employed by a hotel for 
less than the $14.50 per week of forty-eight hours prescribed by the 
state law. In arguing the case before state and federal Supreme 
CourtSj the attorney for the state of Washington took a different 
approach than had those arguing the Morehead case of the previous 
year In the new case^® there was no attempt to get around the Ad¬ 
kins decision by provmg the law in question to be different from that 
of the District of Columbia and that hence it could be validated 
witlrout overthrowing the Adkins precedent Rather, the argu¬ 
ment was that there was sound basis for the exercise of the police 
power to set minimum wages and that the Adkins ruling should be 
reexammed. This probably was a wise move to make because the 
Court had not been asked the previous year to reconsider their dic¬ 
tum of 1923, because that still governed, the majority had held that 
minima set on any basis were invalid for adults. Perhaps this ap¬ 
proach and argument rather than the threat of the President changed 
Mr Justice Roberts’ mind, but this is doubtful, since a more favor¬ 
able attitude towaid other economic controls was also shown in 
other cases. 

Mr. Chief Justice Hughes delivered the opinion of the five-man 
majority. After reviewing the background of the case and the ques¬ 
tions raised, he came to the question at hand with vigoi, 

“We think . . . that the decision in the Adkins case was a departure 
from the true application of the pnnciples governing the regulations by 
the State of the relation of employer and employed . . . What can be 
closer to the public interest tlian the health of women and their protection 
from unscrupulous and overreaching employers? And if the protection 
of women is a legitimate end of the exercise of state powei, how can it 
be said that the lequirement of the payment of a minimum wage fairly 
fixed in order to meet the very necessities of existence is not an admissible 
means to that end? The legislature of the State was clearly entitled to 
consider the situation of women in employment, the fact that they are in 
the class receiving the least pay, that their bargaining power is relatively 
weak, and that they are ready victims of those who would take ad¬ 
vantage of their necessitous circumstances. The legislature was entitled 
to adopt measures to reduce the exploiting of workers at wages so 
low as to be insufficient to meet the bare cost of living ” 

Subsequently, the Chief Justice pomted out another socio-eco¬ 
nomic reason for validatmg the law In his words: 


“The exploitation of a class of workers who are in an unequal position 
with respect to bargaining power and are thus relatively defenseless 


“West Coast Hotel Co v Varnsh, 300 U S. 379 (1937) 
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against the denial of a living wage is not only detrimental to their health 
and well being but casts a direct burden for their support upon the com' 
munity. What these workers lose in wages, the taxpayers are called upon 
to pay. The base cost of livmg must be met We may take judicial 
notice of the unparelleled demands for relief which arose during the 
recent period of depression and still continue. . . . The community is 
not bound to piovide what is in effect a subsidy for unscrupulous em¬ 
ployers The community may direct its law-making powei to correct 
the abuse which springs from their selfish disregard of the public in¬ 
terest.” 

Although this latter comment is valid social and economic reason¬ 
ing, there is one implication in it that may he legarded with some 
doubt. This is that the lelief loads of the 1930’s were due to low 
wages paid by employeis. It is probable that the gieater part of 
relief was caused by unemployment rathei than low wages, although 
the latter may have lessened the demand for goods and thereby 
enhanced the severity of the depression. 

Fiom the quotations the lulmg of the majority is evident. Never¬ 
theless, the conclusion may be quoted; it is music to the ears of the 
proponent of legislative contiols of social and economic problems. 
“Our conclusion is that the case of Adkins v. Childrens Hospital 

. . should be, and it is, overruled ” Thus, after twenty years of 
unceitainty oi unconstitutionahly, mmimum-wage laws for women 
and childieii were valid. In view of the events of the decade fol- 
owing 1937, it is doubtful if the Couit ever will letum to its pie-West 
Coast Hotel case point of view.^® 

The dissent, lilce the majority opinion, did not say much that had 
not been said in previous minimum-wage cases. However, one 
comment is significant and is worth examination. Mr. Justice 
Sutherland wrote the mmority opinion for the four who dissented. 
He wrote, “It is argued that the question involved should now re¬ 
ceive fresh consideration, among other reasons, because of the eco¬ 
nomic conditions which have supervened, but the meaning of the 
Constitution does not change with the ebb and flow of economic 
events.” This view cannot be defended on grounds other than 


Millis, H A, and Montgomery, R. E., op cit., Vol I, pp 352-356, discuss two 
otlier points in the majority opinion which tliey consider quite significant. These are 
broader tlian the subject of wage regulation alone, but may be mentioned In their 
opinion, one of tlie important points is the strong pronouncement tliat the Constitu¬ 
tion does not sanction complete and uncontrollable liberty The liberty of an in¬ 
dividual IS subject to social controls that are in the interests of the community as a 
whole A second point is tlie denial in die majority ruling that legislation must apply 
equally to women and men in order to be valid It had been aigued that such 
legislation was in conflict with die requirement of the Constitution fliat all persons 
have equal protection of the laws 
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purely legalistic ones. No social, economic, or political document 
or code of behavior should be considered as having a constant mean¬ 
ing regardless of circumstances. Equal protection of the laws, for 
example, should not call forth the same pohcies when economic 
power is relatively weU-balanced as when it is quite unevenly dis¬ 
tributed. The weak need much more legal protection than do the 
strong. And the idea that freedom of contract always is main¬ 
tained by a hands-off attitude, regardless of power, is indeed naive. 
Technical and legalistic equality in actuality may result in more 
and more marked economic mequality. As mequahties develop 
further and further, the freedom espoused in the Bill of Rights of 
the Constitution cannot be maintained by foUowmg an interpreta¬ 
tion of constitutional provisions that might have been valid a cen¬ 
tury ago under entirely different conditions. The basic argument 
of Mr. Justice Sutherland that tlie meaning of the Constitution does 
not change must be rejected by the social scientist. The Constitu¬ 
tion may be considered a framework of governmental machineiy 
and of stated principles for the gmdance of the actions of that gov¬ 
ernment The action, however, that may be validated or denied 
on the basis of one of the principles may vary widely from time to 
time with the problems that the government faces 

On many points Mr Justice Sutherland simply reiteiated the 
opmion of the majority in the Adkins decision, wkich he wrote m 
1923. It is interesting and perhaps disturbing to note that the vi¬ 
tally significant economic events of the late 1920’s and the 1930’s 
had left no discernible mark on the thought of Mi. Justice Suther¬ 
land and his co-dissenters. 

As a result of the new decision, there has been a marked increase 
in the number of laws regulatmg wage rates of women and mmois 
In 1937 four states^^ passed new minimum-wage laws while four 
others^® amended theirs and Massachusetts and New York reen¬ 
acted theirs, a total of ten actions in the year of the decision Other 
states revived enforcement that had been allowed to lag, and by 
1940 four more states had enacted new laws, a like number had 
amended, and still others resumed enforcement.^® Thereafter, in 
the lush of preparation for war, the movement began to mark time 
and little further progress has been made. In 1942 there were m m i- 
mum-wage laws in thirty j'urisdictions, twenty-six states and the 
District of Columbia, Alaska, Hawaii, and Puerto Rico.^'^ Almost all 

Arizona, Nevada, Oklahoma, and Pennsylvania, 

Colorado, Connecticut, Minnesota, and Wisconsin 

Monthly Labor Review, April, 1940, Vol 50, No 4, pp 891-909 

” Women’s Bureau, U S Department of Labor, BuUetm No 191, State Minimum 
Wage Laws and Orders, p. 1 Washington, DC US. Government Printing Office, 
1942 



CONTROLS AFFECTING WAGES 


237 


these laws were rather broad in their coverage of women and chil¬ 
dren in occupations other than agiiculture and domestic service. 
Only Connecticut, Hawaii, and Puerto Rico had laws that covered 
men as well as women and minois, and four’^® apphed only to women. 
Under most of the laws the mmima were set by commissioners or 
other state agencies, although a few had statutory minima. 

The situation had not changed markedly by 1947, there still were 
twenty-six state minimum-wage laws on the statute books,^® but a 
few had been modified to cover men. At that time the laws of four 
states, Connecticut, Massachusetts, New York, and Rhode Island 
were applicable to men. 

It is a little strange that so large a portion of the laws fail to include 
men There aie, however, a number of reasons why this has not 
been done. One is that as the trade union movement had grown, 
and its development into a significant organization came loughly 
during the same period as the minimum-wage movement, it had been 
primarily a men’s organization; because members of unions had the 
power of those bodies for their protection they were not so much at 
the mercy of employeis as were non-oiganized groups. A second 
reason for non-coverage of men was the fact that all knew, but some 
refused to admit, that the undesirable lesults of low wages or other 
substandard working conditions aie more pronounced for women 
than for men There was also the fact that the labor organizations 
existing prior to 1930 did not push for legislative protection, assum¬ 
ing the economic struggle to be the one in which unions must prove 
their worth. 

State minimum-wage laws: 1947 

The minimum-wage laws effective in the states in 1947 left much 
to be desired. First of all, twenty-two states, most of them in the 
South or m other agricultural areas, failed to offer even nominal pro¬ 
tection to those not covered by the Fair Labor Standards Act of the 
federal government. In addition, some of the state laws either 
were restricted m coverage or were nearly inoperative The pro¬ 
tection offered in some of the laws was rather slight; the statutory 
minimum set by Arkansas was $1.25 per day of nine hours or less 
for women with six months experience and $1.00 for the same length 
day for the mexperienced worker. Minimum wages in one industry 

“Arkansas, Louisiana, Nevada, and South Dakota 

“Arizona, Arkansas, California, Colorado, Connecticut, Illinois, Kansas, Kentucky, 
Louisiana, Maine, Massachusetts, Minnesota, Nevada, New Hampshire, New Jersey, 
New York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Soutli 
Dakota, Utah, Washington, and Wisconsm See Prentice-Hall’s Comiplete Labor 
Equipment, Vol. 3, State Labor Laws 

“Kansas, Louisiana, and Oklahoma 
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in Ohio went as low as $6 25 per week Although these were un¬ 
usually low provisions, they were a part of the minimum-wage pic¬ 
ture ]ust as were the more desirable laws Even the more liberal 
guarantees by some states of a weekly minimum in the neighbor¬ 
hood of $15 were far below the cost of any decent standard of hvmg 
To make matters worse, the states with reasonable standards could 
not be assured that industry would not giadually escape, if the 
standaids were too high, by locatmg new plants elsewhere or by 
outright migration if such was feasible. 

Attempts at federal control 

For the reasons just mentioned there has been a continuing at¬ 
tempt on the pait of the federal government and certain other bodies 
to introduce controls that are moie uniform than those found m 
states acting individually. The fedeial government did not enjoy 
much success in its attempts prior to the passage of the Fair Labor 
Standards Act of 1938,^^ but there were a number of noteworthy 
expel unents. 

One senes of attempts at promoting more uniform wage regula¬ 
tions may be noted prior to exammation of federal actions. The 
late President Roosevelt, when he was Governor of New York, 
took the lead in calling conferences of the state govemois, seven 
from the northeastern part of the country attended the first one to 
work out an mterstate compact by wliich signatory states would agiee 
to strive for laws setting uniform standards on working conditions, 
especially unifonn wages for women and children. The first meet¬ 
ing, in Januaiy, 1931, was followed from time to time by others, 
up mto 1934 when seven of the northeastern states did sign such an 
agreement, referred to as the Concord Compact Massachusetts 
approved the compact m 1934, New Hampshire in 1935, Rhode 
Island m 1936, and the federal Congress, whose specific approval 
is required before any mterstate compact is valid, in 1937, thus 
putting the agreement into effect.^^ However, the West Coast 
Hotel decision of 1937 validated the interference of the state in wage 
settmg without resort to the subterfuge of actmg in puisuance of an 
interstate agreement. And in the followmg year the passage of the 
fedeial wage-hour law introduced a measure of wage unifoimity 
throughout the nation. Thus, the need for such joint action was 
largely removed. 

” See below, Ch XIV 

“ For information on this compact see Dodd, A M “Interstate Compacts.” U. S 
Law Review, February, 1939, Vol 73, No 2, pp 75-88 See also Bress, Thomas, 
“Some Aspects of tlie Concord Interstate Compact on Labor ” St John’s Law Re¬ 
view, December, 1935, Vol 10, No 1, pp 98-103 See also Constitution of the 
United States, Article I, Sec 10, for its provision on the subject 
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Since such action was no longer needed, New Hampshire took ac¬ 
tion m 1943 to abrogate the agreement and Massachusetts did like¬ 
wise in 1945. By 1946 Rhode Island had not taken such action. 
However, since it was necessary to have at least two ratifications m 
order for the compact to be in effect, it was no longer valid after the 
action of Massachusetts. Thus, the use of the mtei state compact 
device in state controls did not, because of unforeseen events, 
amount to very much. Its development, however, did serve to 
stress the recognized inadequacy of independent action by the sepa¬ 
rate states. 

Meanwhile, the federal Congress, recognizing the inadequacy of 
state wage controls, especially in the early 1930’s, and the seriously 
low wages paid to many persons, began to step into the field, at first 
obliquely and later more directly The first interference was in the 
enactment of the Davis-Bacon Act^''* of 1931. This law had little 
to do with the lower-wage recipients of our economy It icquhed 
that contiactois on all government construction projects of value in 
excess of $5000 (amended m 1936 to cover contracts m excess of 
$2000) pay the pievaihng wages for any woik done on the pioject. 
Such a law could touch few women and childien and actually set no 
minimum; if the pievaihng wages m the locality were low, then the 
required wage was low too 

A similar law was enacted in 1936 that did have significant effect 
on wages of some lower paid groups The Public Conti acts Act of 
1936,^^ commonly referred to as the Walsh-Healy Act, also applied 
to government contracts, employees working on contracts exceeding 
$10,000 in value must be paid not less than the prevailing wages for 
the industry, as deteimmed by the Secretary of Labor The teim 
“government contract” was interpreted to mean commitments to 
purchase made by the federal government and the districts and 
territories, other than Pueito Rico, and goveinment-owned coipora- 
tions, and so forth Again, the law did not set a flat minimum, 
smee the wages that weie lequned were to be “not less than the 
minimum wages as detei mined by the Secretary of Labor to be the 
prevailing minimum wages foi persons employed on similar woik or 
m the particular or similar industries . . . currently operating in 
the locality.” 

The coverage of the act was considerably wider than the Davis- 
Bacon Act, and it extended to many industries where women and 
children were employed In addition, as the nation swung mto 
prepaiation for wai, government purchases expanded rapidly and 


“ 46 Stat 1494, 1931, 
“M9 Stat 2036, 1936. 
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tlie coveiage of the act widened with each new contract for pur¬ 
chase of goods or some types of services. Coverage was also 
broadened by admmistiative rulmgs extending the provisions to 
the production of many items that went into finished products pur¬ 
chased by the government^ such as leather for shoes being made 
under government contracts On the other hand, the law did not 
apply to “agricultural or farm products for first sale by the origmal 
producers,” or to the sale of perishables There have been nu- 
meious rulmgs on the applicability of the law and the act has been 
examined and validated by the Supreme Court Nevertheless, 
even with the expansion brought by many government contracts and 
by administrative ruhngs and despite the fact that both the Davis- 
Bacon and Walsh-Healy Acts have remamed on the statutes, there 
was not an adequate means of government wage controls There was 
need for an enactment of much broader coverage, one that would 
get to many who were not workmg on government contracts, and 
also for some protection more definite than that of the “prevailing 
wage” required m the acts. The federal government was busily 
experimenting along this line, and the result is worth examination as 
a significant, if abortive, attempt at social control 

The first broad and mclusive program of federal wage control 
came in the National Industrial Recovery Act of 1933.^’'^ Although 
the enactment was very broad in its stipulations, the mmimum-wage 
provisions were not too complex. 

As has been stated m the preceding chapter, 535 codes were ap¬ 
proved between the enactment of the N R.A., m June, 1933, and 
December, 1934 In these codes it was common to confine the 
mmunum-wage provisions to unskilled labor, but over two-thirds 
of them did make some distinction between separate groups of 
workers—between office and production workers in most cases— 
and a few set up distmctions on the basis of sex, size of community, 
or some combination of factors Differences between rates for the 
North and South were not infrequent. 

The wage rates provided were widely varied. The lowest rate 
allowed in an industry within the country was fourteen cents per 
hour, in the laundry trade, pecan shelling and raw peanut millin g 
provided for fifteen cents. On the other hand, the print-roller and 
prmt-block industry code set a mmimum of seventy-five cents per 
hour By far the most common mmimum rates were from thirty- 

“ U S Department of Labor, “Rulings and Interpretations, No 2" on the Walsh- 
Healy Pubhc Contracts Act, Wage and Hour and Pubhc Contracts Division, p. 2. 
Washington, D C U S Government Printing OfBce, 1943. 

“ Perkms o Lukens Steel Co , 310 U S, 113 (1940) 

“'48 Stat 195, 1933 
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five to forty cents hourly. On a weekly basis, since forty hours 
was uiged as the standaid woik week, a wage of $14 to $16 was most 
common, although the Puerto Rican needlework industry allowed a 
$2 weekly minimum and, on the continent, the bootblacks in the 
shoe-rebuilding trade were allowed a $6 weekly minimum.^® 

Of all the codes, only thirty-five established minimum rates for 
persons other than the unskilled. The ma]ority of these were in the 
clothing industry. In the majority of the codes that had no such 
provision a general statement was mcluded to the effect that wage 
differentials between occupational classes were to be maintained. 
Such provisions varied widely and did not always offer full protec¬ 
tion to the more skilled groups. Perhaps this was not too serious 
an omission; if some classes were not to be given adequate protec¬ 
tion, then it had far better be the more skilled whose skill and, in 
many instances, union memberslup gave them a measure of protec¬ 
tion that the unskilled did not have. 

Perhaps one other pohcy of the federal government might be 
noted for its effect on wage rates. Congress wrote into the N.I.R A. 
the first general guarantee of the light of workers to organize and 
bargain collectively, this, of course, came to an end with the Schech- 
ter ruling, As a consequence. Congress enacted m 1935 the Na¬ 
tional Labor Relations Act, which restated m a separate law the 
right of organization previously found m Section 7 (a) Indi¬ 
rectly, this was a means of encouragmg higher wage rates The 
greater bargaining power of organized workers makes it possible to 
demand and get higher wages. In a sense, then, the National Labor 
Relations Act was a part of the general “New Deal” pohcy of en¬ 
couraging the payment of higher wages. 

Such was the situation with regard to minimum-wage determina¬ 
tion just prior to the enactment in 1938 of the Fair Labor Standards 
Act, also known as the federal Wage-Hour Law It was a spotty 
picture, with many states havmg no laws and a few just beginning 
to reapply their laws after the West Coast Hotel decision. In 
othei states such legislation was being di afted as a result of the Court 
ruling. However, standards varied widely, and some of the laws 
gave little protection. As for the federal government, its one at¬ 
tempt to regulate on a widespread scale had been killed by the High 
Court, its ability to prescribe the minimum wages to be paid by its 


“Exceptions were permitted under prescribed conditions for substandard workers, 
that IS, “a person whose earning power is limited because of defect, age, or 
other infirmity.” Permission from the state was required to permit employment below 
the minimum rate 

“ Federal legislation concernmg the right to organize will be discussed in some 
detail in Chs XVI, XVII. and XXV 
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contractors did not cover many workers It was clear, therefore, 
that theie was a genume need for a federal law to set minima foi 
many who were not touched by state regulations and to bung some 
degree of uniformity to the minima applicable to those who could 
be reached by federal authority. 

Other wage laws 

Apart from the laws that determme minimum rates of wages, 
there is a considerable body of legislation and governmental policy 
that affects wages m one way or another For example, in 1946 
there were seven state laws that forbade discrimmation in wage 
rates on the basis of sex. Commonly the prohibition is against the 
payment of lower wages to women than to men foi “equal work” 
or “equivalent service” or to those “similarly employed.” In addi¬ 
tion, in the federal civil service and generally m the states that have 
civil service no distinction is made between sexes None of the at¬ 
tempts by the federal government to control rates have made any 
distmction in pay for males and females. 

It should be noted in passing, howevei, that the enforcement of 
equal-pay laws is not easy. Ascertammg observance of a mini- 
mum-wage law is relatively simple, an examination of payroll data 
should show whether the minima are being paid But the require¬ 
ment of equal pay for equal work or equivalent service brings up 
the difficult problem of comparing jobs. Job evaluation requires 
much careful investigation of the duties and lesponsibilities of one 
type of work as compared with another. The titles given to jobs 
cannot be relied upon, Despite tire very real difficulties m “equal- 
pay” legislation, it seems clear that laws, government policies, and 
union action slowly will bring to an end or at least lessen the degree 
of discrimmation between the wage rates of men and women. 

Nearly all of the states have some legislation dealing with the 
payment of wages. In most jurisdictions it is required that wages 
be paid at least twice per month, and it is common to require that 
wages paid at these times must compensate for services rendered 
up to not moie than two weeks prior to the time of payment. A 
few of the states require payment no less frequently than at weekly 
intervals, while a small number do not have any requirement as 
to frequency of payment and Alaska and Oregon allow monthly 
payments 


“The states are Illinois, Massachusetts, Michigan, Montana, New York, Rhode 
Island, and Wasliington See Plunkett, M L, “Equal Pay for Women Workers ” 
Monthk/ Labor Review, September, 1946, Vol 63, No 3, p 380 ff 
® For summaries of all slate laws dealing witli wage payments see Prentice-Hall’s 
Complete Labor Equipment, Vol 3, State Labor Laws, 
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In past years there was a rather common practice of paying 
workers, especially at isolated mining and lumber camps, in scrip. 
This token money could be spent at the company stoie, where prices 
were high and where it usually was redeemable in money at less than 
face value. Such methods of payment now aie prohibited in most 
states However, nearly one-third of the states do not forbid wage 
payments in scrip In these instances the states aie derelict m 
their duty of ensuiing that woikmen are paid for their labor in law¬ 
ful money that can be spent wherever the worker chooses, rather 
than at the company store 

In order to guarantee that workers will be paid the money due 
them, most states have enacted laws that give a prior claim to the 
payment of wages m case a bankrupt employer does not have assets 
sufficient to satisfy all claims. Similarly, many states have en¬ 
acted laws that restrict oi limit the right of workers to assign more 
than a certain portion of their wages as a method of paying indebted¬ 
ness. Such laws generally provide that not more than ten to 
twenty-five per cent of wages can be assigned or “garnisheed.”®® 
These laws vary widely in coverage and exact natuie of provision. 
In a somewhat similar vein, a number of states prohibit the worker 
from making a kickback of part of his wages in order to obtain or 
hold a ]ob With the labor shortage of the war and immediate post¬ 
war period in mind, it is difficult to realize that such practices were 
not uncommon during the depression years. 

In addition to state laws, the fedeial government legislated in 1934 
against kickbacks, a congressional mvestigation had revealed this 
practice to be prevalent m the building trades, some instances 
reportedly running as high as twenty-five per cent.®* The enact¬ 
ment, the Copeland Act,®® was aimed at stopping kickbacks on con¬ 
struction or building work financed in whole or in part by federal 
funds Fines up to $5000 and imprisonment up to five years could 
be levied on violators 

Such was the general picture of federal and state wage controls in 
1938; except for the enactment of the Wage-Hour Law, the situa¬ 
tion did not change markedly during the next decade. During the 
war years there was no strong trend to press forward with progres¬ 
sive and more liberal labor legislation. And in the postwar years 
the major emphasis at both state and national levels was on legisla¬ 
tion concernmg labor relations. Owing to the fact that so little was 

“Peterson, Florence, Survey of Labor Economics, p 403 New York. Harper and 
Brothers, 1947 

” Prentice-Hall’s Complete Labor Equipment, Vol 3, State Labor Laws. 

^^Prentice-Hall Laboi Course 

“48 Stat. 948, 1934 
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done in a decade of rising prices, governmentally fixed minimum 
wages were by 1947 far out of fine witb amounts necessary for a 
minimum standard of bving 


Questions 

1 Present the pros and cons of a government policy of setting minimum 

a mimmum-wage law have on total 

2 How can you expHm the shift in the attitude of the Supreme Court 
toward minimum-wage legislation, as evidenced by the Morehead de¬ 
cision of 1936 and the West Coast Hotel decision of 1937? 

3 Mr. Justice Sutherland said in his dissent to the West Coast Hotel 
ruling lhat "the meaning of the Constitution does not change with the 
ebb and flow of economic events ” Evaluate this statement. 

4 Why have so many of the state minimum-wage laws failed to include 
men? 

5 If minimum wages are to be established by law, wbat practical basis 
can be used for determining what the minimum should be? 

6. Once a minimum-wage law is enacted, it seems veiy difficult to get 
the minima changed. What methods might be used to overcome this 
difficulty? 


wages What effect, if any, i 
opportunities for employment? 



Chapter XIII 

CONTROL OF CHILD LABOR 


Background of federal child labor legislation 

It has already been noted that the problem of child labor was rec¬ 
ognized by the states early in the nineteenth centuiy and that most 
states took some action, of widely varying degrees of effectiveness, 
prior to 1900. However, it was also noted that the number of em¬ 
ployed children and the proportion of them to the total child popu¬ 
lation continued to rise up through 1910. In view of the great dif¬ 
ferences in state controls and the contmued mciease m the problem 
of child labor, the federal government began to interest itself in the 
problem early in the twentieth century A large part of the story of 
child labor legulation between the two World Wars is a story of 
federal controls. 

If one accepted the desirability of effective control of child laboi, 
it was clear by 1915 that federal control was needed With federal 
control the backwardness of some states could be wiped out, in so 
far as child labor contracts were concerned. In states that had es¬ 
tablished progressive, high standards a federal law setting lower 
ones would not undermine then standards at all. The new results 
of a federal law, therefore, would be to raise, for the industiies to 
which it apphed, standards in the less progressive states to the fed- 
eially prescribed level and still leave the way open for any state that 
so desired to set higher levels of performance. 

At least one economic objection to a federal standard could be 
raised. The seat of control would be further removed from the 
businesses regulated and the amount of red tape mcreased How¬ 
ever, such objection to federal control probably was and is over¬ 
played. Almost every federal agency of any size will establish some 
sort of field oiganization with lepiesentatives at regional and usu¬ 
ally at local 01 district levels in order to maintam closer contact with 
the localities m winch problems develop It is extremely doubtful 
if the real reason for objection to federal control is the remoteness 
of the control, it more likely stems from a realization of the greater 
effectiveness of federal control We will note that the strongest 
objections to federal action came from the areas where state controls 
generally were weakest. 
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The first federal control of child labor 

Recognizing the need for unifoimity and higher standards of regu¬ 
lation of child labor, the federal government began in 1916 a series 
of attempts to estabish nation-wide controls. Six effoits of the Con¬ 
gress made up this senes of moves; the first four were unsuccessful 
and the fifth was nanow in its coverage. Let us examme these at¬ 
tempts 

In 1916 Congress enacted, by a very large majoiity in each house, 
a law that prohibited the tianspoitation in interstate commerce of 
goods produced in factories or canneries that had employed within 
thirty days of the time of shipment children under fourteen or be¬ 
tween fourteen and sixteen for more than eight hours per day, foity- 
eight per week, or between 7 00 p.m and 6.00 a.m. Shipment of 
the pioducts of mines employing children under sixteen yeais of age 
also was prohibited ^ This was a new use of the power to regulate 
interstate commerce, namely, to exercise controls over labor policies, 
but Congress assumed that it had precedents warranting passage of 
the regulation Laws piohibiting the shipment of lottery tickets m 
interstate commerce^ and the transportation of women across state 
lines for purposes of piostitution® had been approved by the federal 
Supreme Court Although those controls had been accomplished 
through exercise of the commerce power, Congress was due for a 
suipiise when the new law came before the Court. 

A case to test the validity of this law was brought by “a father in 
his own behalf and as next fiiend (italics mine) of his two minor 
sons . . . employees in a cotton mill at Charlotte, North Carolina to 
enjoin the enforcement of the act. . . * The law was attacked on 

three bases- (1) in reality, it was not a regulation of interstate com¬ 
merce; (2) it violated the tenth amendment, and (3) it violated the 
fifth amendment By the statement of the majority of the Court, 
the most controversial of the issues was that of whether the com¬ 
merce power furnished a basis for regulations of mtrastate condi¬ 
tions, such as the act in question attempted How far could the 
interstate commerce clause be stietched? 

In the opinion of five of the justices, the commerce clause could 
not be extended as the Congress sought to do in the child labor law. 
The Court majority held that preventing the shipment of lottery 
tickets or the transporting of women for immoral purposes were not 
the same type of pioblem, The Court held that m those cases. 

* 39 Stat 675, 1916 

Champion v Ames, 188 U S 321 (1903) 

^Hoke V United States, 227 U S 308 (1913) 

* Hammer v Dagenhart, 247 U. S 251 (1918) 
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“The use of interstate transportation was necessary to the accomplish¬ 
ment of harmful results . . This element is wanting in the present 
case. . . When offered for shipment, and before transportation begins 
the labor ... is ovei, and the mere fact that they weie intended foi 
interstate commerce transportation does not make their production sub¬ 
ject to federal control under the commerce power.” 

The Comt proceeded, in essence, to defend the right of states to 
deteimine labor conditions withm their boundaries. As the Court 
opined, there were many reasons why local laws of various states 
would vary so as to give one state economic advantage over another. 
Although this condition was held to be tiue, the Court stated that 
“the commerce clause was not mtendcd to give to Congress a general 
authority to equalize such conditions.” 

In closing their justification of the denial of the federal child labor 
regulation, the majority repeated that the necessary effect of the 
prohibition on transportation was to legulate the hours of labor of 
children—“a purely stale authority.” Thus, it was held that the act 
violated the Constitution on two counts. “It not only transcends the 
authority delegated to Congress over commerce, but also exerts a 
power as to a purely local matter to which the federal authority does 
not extend.” Foi good measure and perhaps to try to convince 
themselves of the validity of their position, the Couit added the 
admonition frequently used that a validation of the law might mean 
an end to our form of government. In their woids- 

“The far reaching results of upholding the act cannot be more plainly 
indicated than by pointing out tliat if Congress can thus regulate matters 
entrusted to local authority by prohibition of the movement of com¬ 
modities in interstate commerce, all freedom of commerce will be at an 
end, and the power of the states over local matters may be eliminated, 
and thus our system of government be piactically destroyed " 

It is interesting to note that the majority agreed that there should 
he control of child labor. “That there should be limitations upon the 
right to employ children in mmes and factories in the interest of then 
own and the public welfare, all will admit.” But the fact that many 
of the states were deielict in their duty of enacting adequate contiols 
did not convince them of the need for another approach. The law 
of North Carolina, for example, at the time that the case was brought 
into court from that state, allowed children aged twelve and older to 
work But this Court decision, Hke many others, is not notable for 
its recognition of social and economic needs 

As might be expected by anyone acquainted with the philosophy 
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of Mr Justice Holmes, that jurist dissented, his opinion was coii- 
cuired in by thiee other Justices The dissent was poweiful and 
to the pomt. In the view of the dissenteis. Congress acted within 
its powers: 

"The statute confines itself to prohibiting the carriage of certain goods 
in interstate or foreign commerce. Congress is given power to regulate 
such commerce in unqualified terms It would not be argued today that 
the power to regulate does not include the power to prohibit Regula¬ 
tion means the prohibition of something, and when interstate commerce 
IS the matter to be regulated, I cannot doubt that the regulation may 
prohibit any part of such commerce that Congress sees fit to forbid ” 

As to the contentions of the majority that the law invaded an aiea 
of authority left to the states, the dissenters agreed. 

“The act does not meddle with anything belonging to the States They 
may regulate their internal affairs and their domestic commerce as they 
like But when they seek to send their products across the state line 
they are no longer within their rights If there were no Constitution 
and no Congress their power to cross the line would depend upon then 
neighbors Under the Constitution such commerce belongs not to the 
States, but to Congress to regulate It may carry out its views of public 
policy whatever indirect effect they may have upon the activities of the 
States. , . . The public policy of the United States is shaped with a 
view to the benefit of the nation as a whole. . The national welfare 
as understood by Congress may require a different attitude within its 
spheie from that of some self-seeking State” 

The dissenting opinion is m itself a good evaluation of the position 
taken by the majonty. It is clear that the Congress did have, and 
has always had, the power to regulate mterstate commerce. There 
seemed to be only one way in which the statute in question could be 
ovei thrown and that was to look behind the prohibition at the ef¬ 
fects It is true that the effects of the prohibition did impinge upon 
a field that was considered to be within the legulatory sphere of the 
state But if the prohibition was clearly within the powers of the 
Congress, did the Couit have the right to search behind the act and 
judge its effect as a basis of constitutionality? Almost any enact¬ 
ment of Congress will have some effect on actions and powers of 
the states. Especially in this case when the congressional action 
was, by the Court’s own admission, for a desirable purpose it is diffi¬ 
cult to undeistand the judicial reasoning 
^ It IS also difficult to undeistand the reasoning by which the Couit 
distinguished the vahdity of other prohibitions enacted under the 
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commerce clause from this one. The Court said that in the cases 
of lottery tickets, impure foods and drugs, and women for the pur¬ 
pose of prostitution, “mterstate tiansportation was necessary to the 
accomphshment of harmful results”, m the opinion of the Court, this 
element was wantmg in the child labor case. But was the distinc¬ 
tion as clear as the Court would have persons believe? It is difficult 
to imagine that child labor would not have subsided markedly if 
goods on which children worked could not have been shipped out 
of the state. One difference could be cited between the prohibi¬ 
tions that had been validated by the Court and the child labor pro¬ 
hibition. In the other three cases the harmful results came after 
the transportation of the goods; in the case of child labor the evil 
that Congress sought to stamp out came before the movement of the 
goods across state Imes But such a distinction was not basic. In 
all four instances the prevention of the movement of goods m inter¬ 
state commerce was away of stoppmg a ceitam evil occurimg before 
or after the movement of the person or goods It cannot be argued 
reasonably that the chronological relationship of the evil to the time 
of the movement in commerce should determine validity or lack of 
it. Here, again, the Court leaned on an unconvincing argument. 

The child labor tax case 

While the dissent of Mi. Justice Holmes convinced one too few 
justices, it did speak the attitude of the public and of Congress. 
Proof of this contention came in the prompt passage of another fed¬ 
eral law intended to control child labor. This law,® enacted in the 
same year as the invalidation of the first federal child labor law, 
went into effect in April, 1919. It imposed a tax of ten per cent on 
the net profits of any mining concern employing children under age 
sixteen and on any manufacturmg concern employing children un¬ 
der age fourteen or those undei age sixteen for more than eight hours 
per day or forty-eight per week. Tins tax was in addition lo aU 
other levies paid by the concern. This was the only other appioach 
that the Congress could take to the problem. The only two powers 
that Congress can use to enact labor legislation are the power to 
regulate interstate commerce and the power to tax. The commerce 
power seemed to be the more logical approach, and it had been tried 
first but to no avail Application of the taxing power was a further 
stretching of congressional prerogative, but it was the only remain¬ 
ing method. 

In this case, again, it seemed that there was precedent for using 
the taxing power for reform pmposes. Colored oleomargarme had 


® Revenue Act of 1918, 40 Stat 1138, 1918. 
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been subjected to a discriminatoxy tax so heavy as to bar it from the 
market Congress had used the same method, a discriminatory tax, 
to stop the production of matches contammg white phospboious® 
and to stop the circulation of state bank notes at an even earlier date 
Thus, although the relationship of child labor to the tax was not so 
clear as that to commerce, there was precedent for the use of the 
taxing power to acliieve social and economic regulation. 

When the law went into effect, a citizen of North Carolina again 
rose to the occasion and the law was challenged The background 
of the case was this, the Diexel Furniture Company had employed 
a boy of less than age fourteen and was charged over $6000 foi the 
taxable year of 1919 under the special provisions of the child labor 
tax law. The sum was paid under protest and the company asked 
for a refund, which was denied. Suit was then brought in the fed¬ 
eral District Court m the Western District of North Caiolma asking 
for the full amount of the tax paid plus accrued interest. The Court 
ruled in favor of the company and the case was appealed to the 
High Comt. 

In the federal Supreme Court the law was attacked as a regula¬ 
tion of the employment of child laboi, which was contended to be 
purely a state function It was defended as simply an excise tax 
levied by Congress under its power to tax. As the Couit saw it, the 
basic question was- 

"Does this law impose a tax with only that incidental restraint and 
regulation which a tax must inevitably involve? Oi does it legulate by 
the use of the so-called tax as a penalty^ . If it were an excise on a 
commodity or other thing of value we might not be permitted under 
previous decisions of this court to infer solely from its heavy burden 
that the act intends a piohibition instead of a tax. But this act is more. 
It provides a heavy exaction foi a departure from a detailed and specified 
couise of conduct in business” 

This passage is indicative of the final mhng of the Couit, but other 
passages from oi summaries of their leasonmg aie also of interest. 
It was pointed out that the estahhslrment of an employer was sub¬ 
ject to inspection by repiesentatives of the Department of Labor as 
weU as the Treasury Department On that basis, Mr Chief Justice 
Taft commented, “In the light of these features of the act, a court 
must be bknd not to see tliat the so-called tax is imposed to stop the 
employment of children within the age limits presciibed Its pro¬ 
hibitory and regulatory effect and purpose are palpable.” 

“MilLis, H A, and Montgomery, R E , op at, Vol I, p 444 Commons, ], and 
Andrews, J, op at, p 193 

''Bmley V Diexel Burnitwe Co , ZS9TJ S 20 (1922) 
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The Court implied a reluctance to invalidate the law saying, "We 
cannot avoid . . duty even though it requires us to refuse to give 
effect to legislation designed to promote the highest good ” A cer¬ 
tain amount of regulation mixed with revenue raising would have 
been supported, so the Court said, since a measuie did not lose its 
character as a tax because of an incidental regulatory effect. But 
the Court held that the penalty features were carried too far in this 
particulai act.® To clinch their reluctance, the Court argued, 
“Grant the validity of this law and all that Congress would need to 
do, hereafter, in seeking to take over to its control any one of a great 
number of subjects of public interest , , would be to enact a de¬ 

tailed measure of complete regulation of the subject and enforce it 
by a so-called tax upon departures fiom it To give such magic to 
the word ‘tax’ would be to break down all constitutional limitation 
of the powers of Congress and completely wipe out the sovereignty 
of the states.” Foi all the above reasons, the Couit asserted that it 
“must hold the Child Labor Tax Law invalid ” 

Whether or not the Court was constrained to render the decision 
which they did, it must be admitted that the opinion seems much 
more reasonable and m keeping with constitutional provisions than 
did the Hammer v Dagenhart niling. If subsequent shifts in Court 
opinion aie of any value, the Bailey ruhng is more solid Probably 
a similar case still would be held an invalid exeicise of congressional 
power. On the other hand, the Hammer decision has not weathered 
the test. Subsequent rulings on the power conferred by the com¬ 
merce clause have outmoded the dicta handed down in the Hammer 
case. 

Despite its weakness, some hberals weie mchned to defend the , 
tax law out of sympathy for its objectives. Sensing this, Mr Chief 
Justice Taft observed, “The good sought in unconstitutional legisla¬ 
tion is an insidious feature because it leads citizens and legislators 
of good purpose to promote it without thought of the serious bieach 
it will make in the ark of our covenant or the harm which will come 
fiom breaking down recognized standards.” Millis and Montgom¬ 
ery observe somewhat caustically that they were not prepared to 
deny this point They were prepared, however, “to observe that 
the child labor decision . , . demonstrated how necessary is some 
modernization of this aik. . . Such a comment is well-worth 

“ Millis, H A , and Montgomery, R E , op cit,, Vol I, p 447, voice the opinion that 
if die tax had had some revenue collection feature to it, however shght, in case of 
observance it might have survived They point out that die discriminatoiy tax on 
’ “ very heavy for dolored margarine and very hght for uticolored 

the heavy tax drove Out colored ibargafme, there was still a slight 
tax on the other product, thus preserving the revenue feature, 

'•Ibid., p, 448. 
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emphasizing. Presumably, what the Chief Justice meant by his 
flowery language was that vahdation of a law such as this would 
break with precedent and with customaiy methods of domg things 
But there is a rather sad commentary therein. The Court held that 
it was its duty to mvahdate legislation of an admitted value because 
of the fact that to do othei-wise would break with our customs and 
traditions as to which level of government enacts a certam type of 
regulation Here, as m the Dagenhart case, the Court was faced 
with the fact that many states were not competently doing their duty 
m regulating child laboi And, as Mr Justice Holmes suggested in 
his dissent m the Hammer case, it might be to the economic ad¬ 
vantage of some states, m the shoit run, not to regulate child labor 
adecjuately. Under such conditions, the Constitution and customs 
arising thereunder weie held for a second time to pieclude federal 
estabhsliment of minima, with the states free to do as much better 
as they chose Such a situation clearly justified the comment of 
Professors MiUis and Montgomery tliat it was high tune that some 
steps be taken to modernize “the ark of oui governmental covenant” 
so that desirable social and economic legislation no longer be caught 
m the no man’s land between maction of certain branches of the 
government and constitutionally induced impotence of another 
branch. 

The proposed constitutional amendment 

Congiess, with the Bailey v. Diexel decision, saw its second means 
of enactmg labor controls mvahdated. Smce there was no other 
power that could be used under the Constitution, it was necessaiy 
to change the attitude of the Supreme Court or to amend the Con¬ 
stitution, if the federal government weie to set standaids for child 
labor. Not a great deal could be done m a shoit tune about chang- 
iag the attitude of the Court; therefore. Congress decided on an 
amendment to the Constitution. From 1922 to 1924 this plan was 
discussed, and m 1924 the followmg proposed amendment was sub¬ 
mitted to the states for ratification: 

“Sec 1 The Congress shall have power to limit, regulate, and pro¬ 
hibit the label of persons under 18 years of age. Sec 2. The power 
of the several States is unimpaued by this article except that the operation 
of State laws shall be suspended to the extent necessary to give effect to 
legislation enacted by Congress ” 

It will be noted that the proposal was an enablmg amendment 
only. Perhaps that fact frightened many persons and state legisla- 

“ Quoted from U, S Bureau of Labor Statistics, Bulletin No. 616, Handbook of 
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tures or at least gave excellent talking points for the opposition. 
There was no hmitation upon the industries that the Congress could 
regulate if it chose, and the specific wording of the proposal allowed 
the government to prohibit the labor of persons under age eighteen. 

In addition, the use of the word “labor” rather than “employment” 
allowed some persons to jump to the conclusion that the government 
could legislate to prevent persons from domg chores around tlie 
home, working on the parents’ farm, and the like. Those who op¬ 
posed missed no opportunity, and aU sorts of dire predictions were 
made as to the effects of the proposal on the home and the church.^^ 

It was also labeled as an msidious foreign proposal. 

Such well-organized and well-financed opposition was somewhat 
surprising, in view of the apparent public support of the measures 
previously enacted by Congress. It seemed logical to expect prompt 
ratification by the necessary tliirty-six states. But those who were 
so optimistic failed to reckon with the effectiveness of the opposi¬ 
tion. Perhaps still another matter might have been responsible 
for the reluctance of the states to ratify. That was the provision 
suspendmg the power of the states to the extent necessary to give 
effect to any legislation enacted by Congress once the enabling 
amendment was passed. This provision should not have been con¬ 
sidered a threat, such a condition, whether stated oi not, would 
have to be present in any instance in which both the state and 
federal governments sought to exercise control in the same field 
Essentially, all that the provision said was that a state could not 
enact a regulation calling for lower standards than those of the fed¬ 
eral government and expect the more lenient state law to take pre¬ 
cedence. On the other hand, the state would have as much au¬ 
thority as ever to enact laws specifying higher standards than those 
of the federal law, m that case no harm would be done to the 
federal statute by enforcmg the more demandmg state law, and this 
could be done. 

It is doubtful if the use of terms such as “labor” and "prohibit” or 
the avowed intent to suspend state laws that conflicted with federal 
law were the real reasons for the objections to the act. However, 
they did provide excellent tall<ing points for its opponents As a re¬ 
sult of their opposition ratifications came very slowly and the amend- > 
ment never became a part of the Constitution. Duimg the six years 
following submission of the amendment to the states only five lati- 
fied it.^^ Colorado added her approval in 1931, and then nothmg 
further happened until 1933. After 1930 the deepening of the de- 


a discussion of the objections to the amendment see Millis, H A, and 
Montgomery, R E , op cit, Vol I, pp 448-460 

Arkansas 1924 Arizona, Cahfornia, Wisconsin, 1925, Montana, 1927. 
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pression and the inability of milhons of adults to find work while 
many children were employed at extremely low wages caused a re¬ 
newed mterest in effective regulation of child labor Consequently, 
fourteen more states^® ratified tlie amendment in 1933 and two moie 
in 1935, with final approvals by four more in 1937d'‘ This hi ought 
ratifications to a close 

In view of the long time between the submission of the amendment 
to the states and some of the ratifications and the fact that some 
states first rejected and at a later date ratified, there was consider¬ 
able question as to whether the amendment was still open for rati¬ 
fication. The Supreme Court ruled in 1939 on two cases arising out 
of tins question, it held that the amendment was still open.^“ How¬ 
ever, this now seems a moot question because the enactment of the 
federal Fan Labor Standards Act of 1938 accomplished essentially 
what the amendment had sought to validate Although the child 
labor provisions of the enactment have not been ruled upon by the 
Supreme Court, other parts of the law have been approved It 
seems reasonable to assume that federal child labor controls are here 
to stay and that there no longei is a need for ratification of the 
amendment of 1924; a change m couit attitude could change this 
situation, however, since the child labor provisions could still be 
brought up for review. 

Child labor and the codes 

Bringing the story of the failuie to ratify the amendment up to 
date has taken us beyond two other attempts of the government to 
cope with child labor, it is necessary to return to these The Na¬ 
tional Industrial Recovery Act, m its all-encompassing scope, con¬ 
tained provisions that dealt with child laboi The previously men¬ 
tioned codes of fau competition contamed minimum standards for 
child labor. Although these were not entirely uniform, age sixteen 
was the commonly accepted minimum for employment of children 
thereunder, however, a considerable number allowed childien of 
age fouiteen and fifteen to work for limited pci rods, and a few of 
the codes set minima of eighteen years. Altogether, 78 5 per cent 
of the codes set sixteen years as the mmimum age m normal employ¬ 
ment and eighteen years in hazaidous occupations 

Ilbnoii, Iowa, Maine, Michigan, Minnesota, New Hampshire, New Jersey, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Washington, and West Viigima 

“Indiana and Wyoming, 1935, Kansas, Kentucky, Nevada, and New Mexico, 1937 
See U S Bureau of Labor Statistics, Bulletin No 616, Handbook of Laboi Statistics 
{1936), pp 38-39 See also Raushenbusli, C, and Stem, E , op cit, p 404 

Coleman v Miller, 59 Sup Ct 972 (1939) Chandler v Wise, 59 Sup Ct 992 
(1939) 

U S Bureau of Labor Statistics, Bulletin No. 616, Handbook of Laboi Statistics 
(1936), p 524 
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Among the industries setting poorer standards than the average 
were most branches of the retail trade Undei the retail codes, it 
was common practice to allow children of fourteen and fifteen years 
to work up to tluee hours daily on school days and one eight-hour 
day each week. The daily-newspaper codes usually allowed nearly 
the same provisions. There was no special type of occupation that 
provided for a higher age minimum; among the very small number 
of fields setting eighteen years were: wrecking and salvage, concrete 
masonry, concrete pipe manufacturing, burlesque theatres, and loco¬ 
motive bearings and castings 

The effect of the codes was to curtail sharply the extent of child 
labor. A report to the twenty-first annual convention of the Interna¬ 
tional Association of Government Labor OflGicials in 1935 gave the 
following picture: 


"In 1932, before the N R A. became effective, 50,023 employment cer¬ 
tificates issued for children 14 and 15 years of age leaving school for their 
first full time employment were reported by the officials of 18 States and 
69 cities. In 1934 the number of employment certificates issued in these 
same States and cities had fallen to 13,963, a deciease of 72 per cent from 
1932. Those who left school for work in 1934 for the most part went 
into domestic and personal service and various miscellaneous employ¬ 
ments not covered by the N.R A. In 1932, 49 per cent of tlie children 
for whom occupation was reported went into manufacturing and mer¬ 
cantile woik, in 1934, only 4 pei cent. On the othei hand, in 1932, 30 
per cent entered the occupations classified by the census as domestic and 
personal services, in 1934, 81 per cent"^’’ 

The conference at which the above report was made was held 
only a few months after the Schechter ruling had invalidated the 
codes However, the evidence was coming in even at that time 
that child labor was agam on the increase For example, one state 
that had issued no employment certificates in 1934 issued fifty-six 
within three months after the codes were suspended, in another state 
the rate of issuance in the first thiee months was about eighteen 
times as fast In addition, a sizable number of these newly hired 
children were gomg into manufacturing agam. 

Such a recoid is clear proof that, in child labor as in other areas 
of labor problems, the N.I.R.A codes were a relatively effective 
measure and that they met a need not being taken caie of by the 
states Their suspension was a severe blow to the proponents of 
progressive labor legislation, and their effects were soon lost, al- 

U S Bureau of Labor Statistics, Bulletin No 619, Labor Laws and Their Ad- 
mmstmtion, pp 14-15. Washington, D C . U. S. Government Printing Office, 1936. 
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though they did have some permanent effects on child labor because 
they focused attention on the problem and some states revised their 
statutes to bring them m line with the federal standaid. However, 
most of their benefits disappeared about as quickly as they came. 

Child labor and public contracts 

The Schechter ruling left the Congress with little recourse re- 
gaidmg child labor controls. Its two ordinaiy means of economic 
control, through commerce regulation and the taxing power, had for 
this matter long since been discarded, the states had failed to ratify 
the proposed amendment in suflBcient number, and the N.I.R A.’s 
attempt at broad emergency controls had been overruled. Unless 
there could develop m the Supreme Court some change of attitude 
toward economic controls, there seemed to be no means of reachmg 
the general employers of child labor. It was possible, however, to 
set labor standards that were required of federal contractors; this 
Congress did in 1936 

The Walsh-Healy Public Contracts Act dealt with the employ¬ 
ment of child labor as well as general wage and hour matters for 
government contiactors. As for child labor, contractors supplying 
the government with goods or services of value in excess of $10,000 
were forbidden to employ male persons under sixteen years of age 
and females under eighteen. Tlus prohibition was not agamst all 
employment of child labor by the contractors, it applied only to such 
employment “m the manufacture or production or furnishing of any 
of the materials, supphes, articles, or equipment included in such 
contract ” As with othei sections of the law, it did not apply to the 
supplying of agiicultuial commodities or to the rendermg of many 
services. In addition, other industries that, along with agriculture, 
are heavy users of child labor-, such as retail trade and newspapers, 
were not under the coverage of the act. 

The Walsh-Healy Act has remained on the statute books, but it 
was the only federal child labor law of any importance to come un¬ 
scathed by the courts out of twenty years of congressional attempts 
at control. And in view of its restricted coverage, efforts at federal 
child labor control between 1916 and 1936 can be labeled as nearly 
fruitless 

’“One other interesting though restricted federal effort at child labor control may 
be mentioned The Sugar Act of 1936, 50 Stat 903, provided for tlie payment of 
certain cash benefits to sugar growers, the payment being conditioned upon the ob¬ 
servance by the growers of certain rules One of these rules was that benefits were 
denied either if children under fourteen were employed or if those between fourteen 
and sixteen worked more than eight hours daily This rule did not apply to children 
working on their parents’ crops. 
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Current state controls of child labor 

During this period the states were gradually revising their laws on 
the subject. Although all states had taken some action to regulate 
and contiol child laboi before the Dagenhart decision in 1918, there 
was much room for improvement Gradually, out of the exchange 
of experience a somewhat discernible pattern of regulatory laws be¬ 
gan to develop, although the standards set have continued to vary 
widely even to the present day. In the 1930’s a few of the states 
began to amend them laws so as to mclude agricultural employ¬ 
ments. While at that time only two states, Montana and Ohio, had 
established a basic minimum age of sixteen years, a dozen others had 
stepped up to that standard by 1941.^® 

Probably the greatest problem area for child labor m the 1930’s, 
and in the 1940’s as well, was agriculture For some reason, the 
work of children on farms is usually viewed as healthful outdoor 
work that helps the parents around the home But many thousands 
of childi'en now work on mechanized farms that are not the old 
homestead, and they are no more than gainfully employed child 
labor Some of the childien are extremely young, a New York study 
m 1940, made on one hundred truck farms, showed that almost 
forty-five per cent of the woikeis were children under sixteen years 
of age and nine pei cent were under age ten. Usually the hours of 
work of such children were the same as foi adults, and some of the 
work was quite heavy.^® Although a few state laws and one limited 
federal enactment have stepped mto this field, it has been largely 
untouched, as have other agricultural matters by all laboi contiacts 

A survey of the state controls of child labor in effect in 1948 is m 
order.^^ The major types of provisions found m the laws will be 
noted first, with more detailed data and variations from the norm 
noted subsequently. Perhaps the most important single provision 
in the laws is of the minimum legal age at which a child may 
take a job. It is rather common for these minima to be higher 
during school hours than at other times Not infrequently ceitam 
age requirements may be waived if specified educational accom¬ 
plishments have been attained oi if it is determined that the chdd 
is unable to profit from school 

“ Connecticut, New York, North Carolina, Pennsylvania, Rhode Island, South 
Carolina, Utah, Wisconsin, Massachusetts, West Virginia, New Jersey, and Florida 

“ For a report on child labor in agiiculture see U S Bureau ot Labor Statistics, 
Bulletin No 694, Handbook of Lmor Statistics, Vol I, pp 31-36 Washington, 
D. C US Government Printing Office, 1942 

“ Drawn from Division of Labor Standards, U S Department of Labor, State 
Child-Labor Standards Washington, DC US Government Printing Office, 1946 
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In addition to a minimum age, it is common to limit the num¬ 
ber of hours per day and per week tliat a young person can be 
employed. Also, the laws often prohibit work durmg certain hours 
of the night. Many states forbid the employment of children be¬ 
low a certain age, usually one higher than the general basic mini¬ 
mum, m hazardous occupations. 

Almost all state laws now use the administrative device of re- 
qutnng young workers to obtain a work permit or employment cer¬ 
tificate as a prerequisite of employment. These certificates usually 
are issued by local public school officials, athough in some cases 
Department of Labor employees grant them. They are issued to 
certify that the child to whom granted has attained the necessary 
age and in any other required particular meets the stipulations for 
employment. When ceitificates aie carefully issued, they protect 
an employer against unwittmgly humg a child below the legal age 
and aid m keeping minors from work from which they are barred by 
law because of occupational or other hazards. 

In addition to state legislation diiectly contioUing the employ¬ 
ment of children, laws requirmg school attendance affect employ¬ 
ment. All states have some compulsory school-attendance law, but 
many of them permit exceptions for various reasons, thus weakening 
their effectiveness. 

The minimum age at which children are allowed to go to work 
in non-hazardous employments is usually fourteen or sixteen years, 
with a few states setting fifteen years. The one state specify¬ 
ing no minimum age is Wyoming, in which the only stipulation is 
that no chdd required to be attending school may be employed dur¬ 
mg school hours. The greatest number of states set age fourteen as 
the minimum; twenty-seven states have so legislated,®^ and Dela¬ 
ware might he added to this list because it permits boys to work 
who are twelve or over, if not required to be in school and if not 
employed in dangerous mdustries; otherwise fourteen years is the 
mmimum age, A smaller but sizable number set sixteen years as 
the mmimum age in non-hazardous work Three states, Califor- 


Alabama, Arizona, Arkansas, Colorado, Idaho, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Maryland, Michigan, Minnesota, Mississippi, Missoun, Nebraska, Nevada, 
New Hampshire, New Mexico, North Dakota, Oklahoma, Oregon, South Dakota, 
Tennessee, Vermont, Virginia, and Washington By a 1947 enactment, Connecticut 

employed in agriculture, the act 
employees is more than fifteen 

Connecticut, Florida, Georgia, Louisiana, Massachusetts, Montana, New Jersey, 
New York, North Carolma, Ohio, Pennsylvania, Rhode Island, South Carolina, Utah, 
West Virginia, and Wisconsm. 


Monthly Labor Review, Sep- 


set tourteen years as me minimum age tor cJiildren 
apphes only to employers whose average number of 
See Acee, Alfred, ^‘State Labor Legislation in 1947 ' 
tember, 1947, Vol 65. No 3, p 277 
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nia, Maine, and Texas, bridge the gap between the two groupings 
by setting a minimum age of fifteen years. 

The majority of the state laws handle employment in hazardous 
occupations separately and set higher standards for occupations so 
classified Twenty-nine states set age eighteen as the minimum in 
a number of hazardous occupations A hst of such employments 
is likely to include industries, like underground mining, that may 
be dangerous from a physical standpoint, tasks in which the employ¬ 
ment of the very young may be dangerous to others, such as a 
hoisting engineer, and occupations that may tlireaten the morals 
of children, such as work in billiard rooms or in street trades. The 
number of occupations listed as hazardous varies from one or a very 
few to a comprehensive listing. A considerable number of states 
that set general minima or fourteen years establish sixteen years for 
hazardous work, and a few have only a flat sixteen-year limit with 
no special provisions for the hazardous occupations. Altogether, 
fifteen states set sixteen-year minima for hazardous work. Two 
states. New Hampshire and Mississippi, make no provision for haz¬ 
ardous occupations. A few other states make some special pro¬ 
vision for hazardous work that falls into no particular category. 

Nearly half of the state controls make some distinction between 
the mmimum age during school time and after hours or during va¬ 
cation. The rather common variation in the latter instances is to 
permit employment two years younger than the basic mmimum. 
It is not infrequent for a provision to be added to such an excep¬ 
tion specifying the types of woik m which the younger person may 
be employed. The specific exemptions in non-school time may be 
for persons working in agiiculture or "not in manufacturing.” 

Another important set of provisions at the time of writing con¬ 
cerns the maximum hours of work allowed per day and per week as 
well as the regulations or lack of them of night woik by minors. For 
convenience in examination these will be broken down into three 
groupings, hours per day, houis per week, and regulation of the 
hours durmg which child labor may be performed. 

Provisions regarding hours of work per day and per week aie not 
readily summarized because frequently there wiU be more than one 
set of Limits that apply to various industries or at various times or 
that distmguish between the sexes or on the basis of the age of 
children employed. In the following summary, the basic day and 
week that seems applicable to child labor as the term is used in 
the particular state law is presented. The great majority of the 
states, forty-four m all, specify an eight-hour day; Idaho allows 
nme, Michigan and South Dakota ten, and New Hampshue ten and 
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one-quarter hours daily. As noted above, most of the states have 
some other provision than a flat eight-hour day for all children under 
a certain age. Frequently industries hke domestic seivxce or agri¬ 
culture are not covered, and special provisions may be made for 
longer hours during rush seasons m canneiies or in mercantile es¬ 
tablishments. Despite the exceptions, most of the states aie giving 
at least lip service to the eight-hour day foi woiking children. 

The work week is not quite so well-standardized, although the 
forty-eight-hour week is quite common Altogether, twenty-six 
states provide for a forty-eight-hour week, m effect, Illinois and 
Washington aie m the same category because they set an eight- 
hour day and six-day week without a maximum number of hours per 
week. Seven states have done considerably better by their working 
children by setting a foity-houi work week.^^ Wisconsin is the only 
state that has gone beyond this standard appieciably, it sets an 
eight-hour day and twenty-foui-hour week for boys under sixteen 
and an eight-hour day and forty-hour week for those between six¬ 
teen and eighteen years. Eight states have set foity-four horns as 
tlie maximum woik week for employed youthsOn the other 
hand, a small number of states have not come up to the foity-eight- 
hour weekly standard Foui states still allow as many as fifty-four 
houis as tlie basic work week for children 

Slightly moie than half of tlie states specify the maximum num¬ 
ber of days of work per week Of these, twenty-seven set a six-day 
week. South Caiohna sets a five-day week for those employed in 
or around silk, rayon, or woolen mfils, and Pennsylvania lowers its 
stipulation of six days for boys to five one-half for guls. The other 
states do not make any provision as to the number of days per week 

One interesting fact may be noted when examming the above 
provisions. In general, the southern states have set higher legisla¬ 
tive standards than have the other states. Except for Wisconsin, 
New Jersey, and Rhode Island (possibly West Vuginia), the states 
that have set a forty-hour work week are southern states, the same 
is true of some of those setting forty-four hours per week. Al¬ 
though exemption of ceitam occupations, hke agriculture and do¬ 
mestic services, may weaken the effectiveness, this has not been a 
problem of the South alone. The relatively high legislative stand¬ 
ards of the southern states in this connection are tlie more surprising 
m view of the opposition toward federal controls shown by court 
cases testing the two federal child labor laws. 

“ Alabama, Florida, Georgia, New Jersey, North Carolina, Rhode Island, and West 
Virginia 

Louisiana, Mississippi, New Mexico, New Yoik, Oregon, Pennsylvama, Utah, and 
Virginia 

““Arkansas, Idaho, New Hampshire, and South Dakota. 
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The other signiiicant prohlem of work time foi children is the 
hours during which they can he employed. While night work may 
be haimful to most peisons, it presents especial problems for women 
and children. The health of cluldien, their ability m school, and 
their moral standards all may be quite adversely affected by night 
work Recognition of this fact has led the states to include in their 
laws piovisions as to the legal houis for the employment of cluldien. 
Let us examine the general piovisions of the laws in effect in 1948 
on this subject. 

As with hours-of-work provisions, there usually aie two or more 
provisions with respect to night woik for children, varymg on the 
basis of age, or sex, or both. The common requirements of the laws 
forbid woik between 6.00 or 7.00 p.m and 6.00 or 7:00 am. 
Occasionally, the limit in the evenmg is 8 00, 9 00, or, in a few 
cases, 10 00 o’clock, New York, with its 5’00 p.m limit in factories, 
IS the only state setting a limit earlier than 6 00 p m Almost all 
the morning limits are 6.00 or 7:00 a m , witli five 5 00 a m. limits. 
Two states have no morning limit, setting an evening restriction but 
allowing work to begin at any time Only one state, Montana, 
fails to make any pi ovision with regard to night work 

The limits noted above apply in most cases to childien under 
sixteen yeais of age, sometimes to boys under sixteen and guls under 
eighteen. In many of the laws the limits do not apply m agricul¬ 
ture and domestic service, and occasionally other exemptions are 
made, In addition to the basic night-work restiictions, it is a 
common though not umveisal piactice to set a second pair of limits 
for children under eighteen, especially for guls under that age in 
specified occupations These limits usually are from 10:00 pm. 
01 later until about the same morning hours as noted above. 

Some of the states, appioximately one-half, set up some special 
provisions governing employment m street trades, such as the sale 
of newspapers and magazines, shining shoes, and the like Special 
protection is granted noimally in the form of prohibition of em¬ 
ployment under specified ages, usually boys may not be so en¬ 
gaged under age ten or twelve and guls under sixteen or eighteen. 
In 1946 twenty-five states had no such provisions in their laws The 
general situation on this point was that the states with the largest 
urban populations were those which had enacted the special pro¬ 
tection. There weie exceptions to this “rule,” however, for exam¬ 
ple, in Connecticut, Illinois, and Ohio where no special provisions 
had been made 

The use of employment certificates need not be examined in detail 
smce it IS a pioblem of administration, however, smce good admin¬ 
istration IS important to the effective functioning of any law this 
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matter may be noted biiefly All of the states except five^^ use 
these certificates as lequirements foi employment of children m 
some or all occupations, 29 states require them for children under 
16 in some oi all occupations, 14 states have a similar requirement 
for children under 18. Although it would be possible to have a 
smoothly working law without ceitificates and a pooily working one 
with them, some person or agency not personally inteiested in the 
employment of a child should be required to pass on the legality of 
the employment of the person for whom a certificate is requested. 
In a heavy majority of the cases these certificates are issued by local 
public school officials. 

While there are other state regulations that affect child labor, 
there is only one more general area which will be noted at this pomt 
The requirement of attendance at school is of importance and in¬ 
terest since it affects the availability of children for employment. 
All states have some regulations on this subject. The majority of 
the states set age seven to sixteen years as the period during winch 
full-time school attendance is required. Some states have dropped 
the minimum to age six or raised it to age eight and several have set 
the maximum at eighteen. In all cases theie are some exceptions 
to the application of the law to aU persons within the age gioup 
The most common exception is of persons physically or mentally 
incapacitated, such a term could mean much oi little, depending on 
the way it is interpreted and enforced Another common excep¬ 
tion is of tliose persons who have completed a certain level of 
schooling, usually either the eighth grade or a regular four-year high 
school course. A variety of other exceptions is found in the various 
laws In some cases children whose parents are so destitute that 
they cannot provide them with decent clothing have been excused, 
and special allowances have been made in some laws when the 
child’s labor is necessary for the support of the family 

These school attendance laws are not in themselves child labor 
laws, but they have an effect on the employment of children. Where 
many exceptions are made to the laws, the employment of children 
will be moie common Laws on school attendance, coupled with 
other state controls that limit the amount of child labor during 
school terms have considerable effect when combined 

Improvements needed in child labor controls 

From this survey of legislation affectmg child laboi it is cleai that 
for many years both federal and state governments have recognized 
the problem of child labor and have tried, with varying degiees of 


Idaho, Mississippi, South Carohua, Texas, and W5raining 
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vision and success, to control its worst features. Great strides for¬ 
ward certainly have been taken in the control of the employment of 
children in many industries, although, as will be shown later, the 
standards set by many of the states are far fiom entirely acceptable. 
Befoie noting, however, the weakness of tlie laws in the industries 
to which they do apply, it is well to recall that certain industries are 
exempted from coveiage Many of the laws do not cover agncul- 
tuie or domestic service. Except foi difficulties of administration, 
theie is no good economic or social reason foi this exemption, and 
the sooner state and fedeial governments can see then way clear to 
including these occupations m labor laws, the better. In these in¬ 
dustries, child labor, low wages, long hours, and unsafe working con¬ 
ditions are widespread and little contiol is exercised theieon. Nor 
do the mythical advantages of farm labor prove to be representative 
of the work actually done, especially by child labor, on many of the 
large scale mechanized farms today. Much of the work on farms is 
just as tumg and as dangeious as many jobs in industry Tradition, 
the heavy lepiesentation of mral areas m Congress and state legis¬ 
latures, and effective lobbying rather than an absence of need have 
been responsible for the inapplication of most economic contiols to 
agriculture 

But even where the regulations do apply, many of them do not 
measure up to desirable standards The International Association 
of Government Labor Officials has set up what are considered to be 
minimum standards that should be met by any child labor law. The 
goals set are m no way excessively high, it seems leasonable to take 
them as a basis for judging the adequacy of present laws. Such an 
analysis has been prepared in summary form by the Division of 
Labor Standards of the U. S. Department of Labor and is repro¬ 
duced on page 264. 

Exammation of the summary of the Division of Labor Standards 
stresses the inadequacy of piesent controls. This is true of every 
standard set, for in every case only a minoiity of die states measure 
up to the suggested level It is difficult to evaluate the shortcom¬ 
ings. However, the failure of most states to prohibit full-time woik 
by childien under age sixteen is especially objectionable. If the na¬ 
tion hopes to keep a reasonably well-educated labor force and one 
diat in the long lun is healdiy and efficient, full-time employment at 
less than a ceitam age, perhaps sixteen, should be ruled out, and 
part-time employment, especially during the school year, should be 
carefully regulated. 

The eight-hom day and forty-hour week, standards that have be¬ 
come rather commonplace for adults, are quite reasonable maxima 
for child labor. While the eight-hour day is not especially uncom- 
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I A G L 0 Standards 

Extent to Which State Child Labor Laws 
Meet IA G L 0 Standards 

Minimum 

Age 

IS years, in any employment 
in a factory, 16, in any em¬ 
ployment during school 
hours, 14, m nonfactory em¬ 
ployment outside school 
hours 

18 States and Puerto Rico approxunate this 
standard m whole or in part (Ala, Conn , 
Ela , Ga, B1, La , Mass , Mont, N J , 
N Y , N C , Ohio, Pa , R I, S C . Utah, 
W Va . Wis ) 

Hazardous 

Occuj>aiions 

Minimum age 18 for employ¬ 
ment m a considerable num¬ 
ber of hazardous occupations 

Pew, it any. States extend full protection m 
tins respect to minors up to 18 years of age, 
though many ,State laws prohibit employ¬ 
ment under 18 m a varying number of speci¬ 
fied hazardous occupations 


State administrative agency 
authorized to determine oc¬ 
cupations hazardous for 
minors under 18 

20 States, D C, Hawaii, and Puerto Rico have 
a State administrative agency with such au¬ 
thority (Ariz , Colo , Conn , Fla , Xans,, La , 
Maine, Mass, Mich, N J, N Y , N C , 
N Dak, Ohio, Oreg , Pa, Utah, Wash , 
W Va, Wis ) 

Maximum 

Daily 

Hours 

8-liour day for minora under 
18 m any gainful occupation 

12 States, D C , and Puerto Rico have an 
8-hour day for mmois of loth sexes imder 18 
m most occupations (Cahf, La , Mont, 
N J, NY, N Dak, Ohio, Oreg, Pa , 
Utah, Wash , Wis ) 

7 other Slates have this standard for girls up 
to 18 (Ariz, Colo , lU , Ind , Nev , N Mex , 
Wyo) 

Maximum 

Weelcly 

Hours 

40-hour week for minors un¬ 
der 18 in any gainful occupa¬ 
tion 

2 States (N J and Wis ) and Puerto Rico have 
a 40-hour week for minors under 18 in most 
occupations, 4 States (La, Oreg, Pa , Utah) 
a 44-hour week for such mmors 

1 of these States (Wis) has a 24-hour week for 
minors under 16, 6 other States (Ala, Fla , 
Ga, N C , R I, W Va ) and Hawaii have 
a 40-hour week, and 4 others (Miss , N Mex , 
N Y, Va) a 44-hour week for such muiors 

Work 

During 

Specified 

Night 

Hours 

Prohilnled 

13 hours of night work pio- 
hibited for minors of both 
sexes under 16 in any gainful 
occupation 

8 hours of night work pro¬ 
hibited for minors of both 
sexes between 16 and 18 m 
any gainful occupation 

12 Stales, Hawaii, and Puerto Rico meet or 
exceed this standard, at least for most occu¬ 
pations (Iowa, Kans , Ky , N J , NY, 
N C, Ohio, Okla, Oreg, Utah, Va, Wis) 

11 States, D C , and Puerto Rico meet or ex¬ 
ceed this standard, at least for most occupa¬ 
tions (Ark , Calif , Conn , Fla , Kans , La , 
Mass, Mich , N J , Ohio, Wash ) 

Employment 

Certificates 

Required for minors under 
IS m any gainful occupation 

21 States, D C, Hawaii, and Puerto Rico re¬ 
quire employment or age certificates for 
mmors under 18 m most occupations (Calif, 
Conn. Fla , Ga , Ind , La , Mass , Mich , 
Mont. Nev, N J, NY, N C , Ohio, 
Oreg. Pa. Tenn , Utah, Wash, Wis and, 
where continuation schools are established, 
Okla) One other State (Ala ) requires such 
certificates for minors under 17 (A few of 
tliese States require certificates for minors 
18 years of age or over, at least m certain 
occupations) 
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mon, the forty-hour week is almost non-existent. Although some 
oiganizational problems may develop because young persons are not 
permitted to work as long as a plant or place of busmess operates, 
there are pressing social and economic problems involved when ex¬ 
cessive hours of work are allowed. Failure of so many states to 
meet this weekly standard is hard to understand and even more 
dr6Bcult to justify. 

It is somewhat disconcerting to note that the standard to which 
the states best measure up is that of the use of employment certifi¬ 
cates. While the techniques of administration are of importance 
to the effectiveness of legislation, it is certainly as important, if not 
more so, that the law set reasonable, adequate standards to be ap¬ 
plied through these admmistrative techniques. 

In view of the failure of the federal government, up to the late 
1930’s, to find a means of widespread regulation of child labor and 
of the wide variation in and obvious inadequacy of state controls, 
there was a continuing need of legislation that would standardize 
and improve controls as much as possible. To some extent, this 
came with the enactment in 1938 of the Fair Labor Standards Act. 
That law, m addition to more extensive regulations of hours and 
wages, again set up federal controls of child labor. Smce wage, 
hour, and child labor controls by the federal government have been 
traced up to 1938 and those of the states carried to the post-World 
War II period, it is time now to complete the study of these regula¬ 
tions with an exammation of the Wage-Hour Law. 

Questions 

1. In view of the fact that the states had enacted child labor controls 
prior to 1916, was there good reason for the attempts at federal control? 

2. Evaluate the reasonableness, logic, and social philosophy shown in 
the majority and dissenting opinions in Hammer v. Dagenhart. 

3 Agriculture is largely exempted from the application of child labor 
laws. Is such an exemption defensible? 

4. What effect, if any, will effective child labor regulation have on the 
wages and employment opportunities of adult workers? 

5 What do you consider an adequate program of government controls 
over child labor? What subjects would it cover? Should it be state or 
federal legislation, or both? 

6 In view of the regulatory powers granted the federal Congress by 
constitutional provisions, does the Hammer v Dagenhart or the Bailey 
u Drexel decision seem the more defensible? Do you think both would 
be ruled on today as they were onginally? 



Chapter XIV 

THE FAIR LABOR STANDARDS ACT 

Reasons for enacting the Fair Labor Standards Act 

The Fair Labor Standards Act is, as of 1948, the final chapter in 
the long story of federal attempts to control wages, hours, and chrld 
labor. In each of these areas of control there had been one or more 
attempts at regulation that had failed because of Supreme Court 
rulmgs Despite failures, the Roosevelt administration continued 
to try by one means or another to salvage portions of the recovery 
program that had been disallowed by the Schechter and other deci¬ 
sions Under this program of reenactment, the guarantees of the 
right to organize had been reestablished m the National Labor Re¬ 
lations Act of 1935. Some control over wages, hours, and cluld la¬ 
bor had been replaced in the Public Contracts Act, but the coverage 
of this act depended on the pm chases of the goveinment. In 1937 
the Supreme Court, as will be seen in a later chapter, had sanctioned 
a very broad interpretation of congressional power under the com¬ 
merce clause ^ Congress sought to use this power as a basis for the 
broader regulation needed m the wages, hours, and child labor areas 

The finding and declaration of policy stated by Congress prior to 
the body of the Fair Labor Standards Act shows the attempt to 
capitahze on the broadei concept of the commerce power. The 
statement was:^ 

“(a) The Congress hereby finds that the existence, in industries en¬ 
gaged in commerce or in the production of goods for commerce, of labor 
conditions detrimental to the mamtenance of the minimum standaid of 
living necessary for health, efficiency, and general well-being of workers 
(1) causes commerce and the channels and instrumentalities of com¬ 
merce to be used to spread and peipetuate such labor conditions among 
the woikers of tlie seveial States (2) buidens commerce and the free 
flow of goods in commerce; (3) constitutes an unfair method of compe¬ 
tition m commerce, (4) leads to labor disputes buidemng and obstiuct- 
ing commerce and the free flow of goods in commerce; and (5) inter¬ 
feres with the orderly and fair marketing of goods in commerce 

’■ Jones and Laughhn Steel Corporation decision See below, Ch XVII 

“ The act is found in 52 Stat 1060 Quoted are the Findings and Declaration of 
Policy 
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“(b) It is hereby declared to be the policy of this Act, thiough the 
exercise by Congress of its power to regulate commerce among the sev¬ 
eral States, to correct and as rapidly as practicable to eliminate the 
conditions above leferred to in such industries without substantially cur¬ 
tailing employment or earning powei.” 

Such was the window dressing that Congress included for the ben¬ 
efit of the Courts; the obvious purpose was to prove that there was 
suflScient relationship between the subject regulated under the act 
and the fiee fiow of interstate commerce to give Congress the au¬ 
thority to enact tlie contiol. It will be noted that the act imposed 
regulations both on industries engaged m commerce and on those 
engaged in the production of goods for commeice. An attempt to 
extend the power over commerce m such a manner prior to 1937 
would have been thought unconstitutional, but it was in keeping 
with the concept of the commerce power laid down by the Court in 
the decision validating the National Labor Relations Act,® 

Coverage of the act 

Despite the stated bioad interest in industries producing goods 
for commerce, it will be seen that the act contained a considerable 
number of exceptions. Although not all of these need be noted, 
the more significant ones should be. The sections of the act that 
dealt with minimum wages and maximum hours did not include the 
following: (1) bona fide executive, admmistiative, oi professional 
peisonnel, (2) local letailmg and outside salesmen or employees 
of local letaileis the greater part of whose sales are mtiastate, (3) 
seamen, (4) any employee of a carrier by air subject to appropriate 
sections of the Railway Labor Act; (5) fisheiy woikeis, and (6) 
agricultural woikeis There were other minor exemptions of per¬ 
sons who might have been held to be in industiies producing goods 
for interstate commeice. In addition, persons who were not so en¬ 
gaged, such as those m local transport, domestic work, or govern¬ 
ment service, were not covered As to the section dealing with 
child labor, it was not applicable to children employed in agricul¬ 
ture, those not legally required to attend school, or to any child 
employed as an actor in motion pictures or theatiical productions. 
Such a number of statutory exemptions has required many interpre¬ 
tations in Older to clarify the applicabihty of the law, the more im¬ 
portant ones will be noted later. 

Witli regard to coverage, one other matter should be noted; the 
act covers employees and not employers, By this is meant that 

* National Labor Relations Board v Jones and Laughlm Steel Corp , 301 U. S. 1 
(1937) See below, Ch XVII. 



268 THE FAIR LABOR STANDARDS ACT 

only the workers whose duties aie an activity affecting commerce 
or the production of goods for commerce are included. Thus, an 
employer may have certain employees who are subject to the act 
because of their duties and otheis not subject to the law because 
their duties are not essential to commeice or the production of goods 
for commerce If the exemptions noted above present complex 
questions of interpretation, the determination of when a certain 
worker or class of workers should and should not come under the 
act IS even more complex Here, again, a number of interpretations 
must be noted subsequently 

Wage provisions 

The passage of the Fair Labor Standards Act was intended to 
raise the legal mmimum wage to forty cents per hour and to dis¬ 
courage employment beyond forty hours per week, as soon as possi¬ 
ble. However, m view of the fact that even this low standard was 
such as to requiie marked impioveinent on the part of some em¬ 
ployers, the attamment of it was to come by stages rather than m 
one jump Foi example, the minmium-wage provisions of the act 
were to become effective 120 days after enactment, in October, 
1938. The legal mmrmum-wage rate for the first year was twenty- 
five cents per horn Durmg the next six years the minimum was 
thirty cents houily; finally, after seven years, m October, 1945, the 
foity-cent hourly mmimum was to be established. 

The final forty-cent minimum could be reached, however, pnor 
to October, 1945, and, as a matter of fact, it was reached in all in¬ 
dustries subject to the act before that time, final orders estabhshmg 
the minima were effective in July, 1944, almost fifteen months prior 
to the deadhne ^ The more rapid attainment of the final minimum 
was accomplished as a result of the provision for industiy commit¬ 
tees. These committees were appomted by the admmistrator for 
all industries producing goods for commerce or engaged in com¬ 
merce; they were composed of equal numbers of labor, manage¬ 
ment, and pubhc members appomted with due regard for the regions 
m which the industiy was carried on. One of the public members 
was chaii'man of each committee. 

The job of each industry committee was to study the mdustry in 
question, its wages, working conditions, and all pertinent figures, 
and recommend to the admmistrator a minimum that they thought 
feasible, not less than thuty nor more than forty cents per hour. 
Before the recommended rate could be put mto effect, a pubhc 
hearing was required at which the interested parties were to be 


‘Prentice-Hall’s Complete Laboi Equipment, Vol 1, Wage and Hour 
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heard. If, after the hearing, it appeared that the proposed rate was 
practical and that substantial unemployment would not result there¬ 
from, the administrator could issue an order puttmg it into effect. 

The wage orders of the industry committees were not to be ap¬ 
plied to Puerto Rico or the Virgm Islands For those areas special 
committees were to be appointed from residents, and rates to be ef¬ 
fective there were to be recommended with an eye to the particular 
territorial problems. The primary restriction on the rates set was 
that they should not be such as to give an industry in Puerto Rico or 
the Viigm Islands a competitive advantage over indusby in other 
parts of the United States.® 

One exception to the wage mmuna, other than that for the island 
areas mentioned above, was made for learners, appientices, and 
handicapped persons. Under special certificates issued on the basis 
of regulations by the administrator, such persons could be employed 
“at . . wages lower than the minimum wage applicable . . and 
subject to such limitations ... as the Administrator shall pre¬ 
scribe.” Such a provision was essential, otherwise, an unreasonable 
lestriction on the job opportunities for the young and the handi¬ 
capped would have resulted Although during the war almost any¬ 
one could find work at well over the foity-cent legal minimum, it 
must be borne in mmd that the Fair Laboi Standards Act was a 
depression measure enacted when the majority of Congress and the 
pubhc was not thinking in terms of another war and its effects on 
the labor market. In a depression period, when there is unemploy¬ 
ment, a learner or a handicapped person may be able to find work 
only if he makes a concession on wages In economic terminology, 
they are the marginal or least desirable workers, who may have to 
offset their lack of ability by working for low wages. 

Hours provisions 

In reality, the section of the law that sets forth the provisions with 
regard to “maximum hours” does not set maximum hours at aU. 
Rather, the law specifies a basic work week and requires fliat per¬ 
sons subject to the act and employed for longer than the basic week 
must be paid for the time in excess of that basic work period at a 
penalty rate There has been considerable confusion in the public 
mind, especially during the wartime labor shortage, as to the actual 
provisions of the “maximum hours” section of the law It does not 

° Special provision was made for home workers m Puerto Rico and tlie Virgin 
Islands In these areas piece rates sufficient to yield the minimum hourly rate could 
be set by representatives of the wage-hour administration Representatives of the 
admmistrator could prescribe methods of determming the piece rates and the class 
of employees to receive them. 
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set a maximum number of hours that can be worked, and it could 
not prevent employers durmg the wartime labor shortage from re- 
qurring much more work time than the basic work week It rs true 
that the law made such employment more expensive, but rt drd not 
prohibit rt. 

Like the minimum wage, lire final standard on hours was to be 
reached by stages Once the act became efEectrve, a maximum 
basic week of forty-four hours was set for the first year; for the 
second year this was lowered to forty-two horns, and for the third 
year and thereafter it was forty hours. Thus, the final goal on hours 
was to be reached m October, 1940, five years prior to attainment of 
the final wage level. It should be noted that the hours provisions 
mentioned above did not affect the number of hours per day in any 
way As far as the law is concerned, with the one exception dis¬ 
cussed in the next paragraph, a person could be worked around the 
clock without penalty rates being required unless the weekly hours 
went beyond the forty-hour maximum. 

The one case m winch basic hours per day were set was m indus¬ 
tries “found by the Admmistrator to be of a seasonal nature.” In 
such occupations employees could be worked for twelve hours daily 
and fifty-six weekly for not more than fourteen work weeks in a 
calendar year without being paid at penalty rates The definition 
of a seasonal industry was so drawn as to prevent ordinary mercan¬ 
tile or manufacturing enterprises from taking advantage of this pro¬ 
vision on the basis of the rush of busmess that they experienced from 
time to time. To be considered seasonal, industries had to be de¬ 
prived of employment at ceitam times as a result of natural or 
chmactic conditions. 

Aside from the broad exemption of ceitam industry groups, there 
were two other general exceptions from the hours provisions. Al¬ 
though these exceptions have not yet been very significant, current 
trends m collective bargaining demands indicate that they might in 
time become more important These exceptions were that no em¬ 
ployer should be held to have violated the act if he allowed his 
employees to work longer than the basic woik week if such employ¬ 
ment was: 

“(1) in pursuance of an agreement, made as a result of collective 
bargaining by representatives of employees certified as bona fide by 
the National Labor Relations Board, which provides that no employee 
shall be employed more than one thousand hours during any period of 
twenty-six consecutive weeks. 

(2) on an annual basis in pursuance of an agreement . . . made as 
a result of collective bargaining . . . which piovides that the employee 
shall not be employed more than two thousand and eighty hours during 

-Tijarinrl nf nmnVf* ” 
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It will be seen that these provisions left the way open for unions 
and employers to agree on some sort of annual wage plan Where 
agreements are made to pay certain classes of workers a set number, 
perhaps fifty, of pay checks for a full week’s work over a twelve- 
month period, some arrangement is needed to cancel short and long 
weeks of work while paying a regular check each week regardless of 
fluctuations m houis of woik in any one week ® Although there are 
many problems mvolved m the development of guaranteed annual 
wage plans, the desue therefor is increasing; the exception was very 
desirable, for otherwise such a balancing of work time would not 
have been permissible 

In addition to the above exceptions, the hours provisions were not 
to apply to employers doing the first processing of mdk products, 
cotton or cotton seed, sugar beets, sugar cane, or maple sugar And 
dm mg fourteen weeks per year the provisions were not applicable in 
canneries and meat-packmg establishments. All in all, the hours 
provisions of the law left much to be desired, there were many ex¬ 
emptions, and for persons covered by the act the provisions were not 
for maximum houis but for basic hom'S. 

Child labor provisions 

The child labor provisions of the law were brief and bring to mind 
the first attempt by Congress to control child labor through the com¬ 
merce clause. The gist of the provision was that, after the act be¬ 
came effective, “no producer, manufacturer, or dealer shall ship oi 
deliver for shipment in commerce any goods produced in an estab¬ 
lishment situated in the United States in or about which within 
thiity days prior to the removal of such goods therefrom any oppres¬ 
sive child labor has been employed.” Oppressive child labor was 
defined as the employment of “(1) any employee under the age of 
sixteen years . . . or (2) any employee between the ages of sixteen 
and eighteen ... in any occupation which the Chief of the Chil¬ 
dren’s Bureau in the Department of Labor shall find and by order 
declare to be particularly hazardous for the employmerrt of children 
between such ages or detrimental to their health or well being.” 

Violations and enforcement of the act 

Such were the basic wage, Iroui, and child labor provisions of the 
Fair Labor Standards Act. Obviously, failure to obey these rules 
was a violation of the act. There were, however, a number of other 
actions that also were violations. For example, failure to abide by 

“For a lengthy study of guaranteed annual wages, their nature, extent, and the 
problems mvolved therein see Advisory Board, Office of War Mobihzalion and Re¬ 
conversion, Latimer, Murray (research dir ), Report on Guaranteed Wages, Wash- 
mcftnn DC US Government Printme Office, 1947 
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an mterpietation or legulation of the admuiLtiator was a violation. 
Also, any discrimination against an employee for filing a complamt 
or testifying under the act constituted a violation. Failure to keep , 
or any falsification of records required under the act was another 
violation. Finally, this veiy significant prohibition should be noted 
Once the act became effective, it was declared unlawful for any per¬ 
son: 

“to transport, offer for transportation, ship, deliver, or sell in commerce, 
or to ship, deliver, or sell with knowledge that shipment or delivery or 
sale thereof in commerce is intended, any goods in the production of 
which any employee was employed m violation of section 6 or section 7, 
or in Violation of any regulation or order of the Administrator issued 
under section 14, except Qiat no provision of this Act shall impose any 
liability upon any common carrier for the transportation m commerce in 
the regular course of its business of any goods not produced by such 
common earner, and no provision of this Act shall excuse any common 
earner from its obligation to accept any goods for transportation.” 

This prohibition was an attempt to get some degiee of self-poUc- 
mg or enforcement of the act Under it, an employer who himself 
was innocent of any violation of the act could be held in violation 
if he knowingly transported, shipped, or sold goods that had been 
produced under conditions forbidden by the act This piohibition 
IS sometimes refeired to as the “hot goods provision.” 

By what means could the provisions be enforced? This might be 
done by the use of crunmal penalties, civil penalties, or injunction 
proceedings. A person found guilty of wiffuUy violatmg the act 
was subject to a fine of not more than $10,000 or to imprisonment for 
not more than six months or to both. These were the possible enm- 
mal penalties. Under the civil penalties, an employei who violated 
the wage or hour provisions of the act was liable to be sued by his 
employees for their unpaid imnimum wages or overtime. If the 
suit were successful, it proved to be rather expensive to the employer 
since he was made hable for the unpaid wages, for an equal sum as 
damages, and for a reasonable attorney’s fee and costs—m other 
words, double wages and court costs. This particular provision 
should be kept m mmd, smee it served as the basis, along with an 
attempted redefinition of work time, for the great wave of “portal to 
portal” pay suits that were brought against employers in 1946 and 
1947 A thud means of enforcement was by injunction. The Dis- 
tnet Courts of the United States were given authority to issue mjunc- 
tions restiammg violations of the act. This would mean, for ex- 


"See below, Ch XXV. 
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ample, that the courts could prohibit the shipment of goods, if there 
had been violations of the act, until wage restrictions or other reme¬ 
dial action had been taken. 

Constitutionality of the act 

Two general subjects remain to be discussed in this presentation 
of the federal wage-hour law. the court interpretations of the act 
and the admmistiative ^plications of its provisions. Smce no con¬ 
troversial law is fully effective and respected until it has been ap¬ 
proved by the Supreme Court, it may be well first to note the 
opmions of that body concemmg the act These were not long in 
arising, the vahdity being tested before the Supreme Tribunal in 
two cases m 1941. • It will be remembered that two or three years 
is required in most cases to bung an issue before the Court and re¬ 
ceive an answer; the law in question was not enforced until the fall 
of 1938 and questions could not be started through the court hier¬ 
archy before tliat time. 

The first case testing the law that was mled upon by the Supreme 
Court was that of United States v. F, W. Darby Lumber Company.^ 
It was argued before the Court m December, 1940, and the decision 
was rendered m February, 1941 A biief background of the case 
may be of mteiest. The Darby Company was producing lumber in 
Georgia When charged with violating the wage and hour provi¬ 
sions of the act, it filed a demurrer contendmg that the law exceeded 
the powers granted Congress in the commerce clause because it 
sought to regulate intrastate business, that it took liberty and prop¬ 
erty without due piocess of law, a violation of the fifth amendment, 
and that it violated the tenth amendment by appropriating powers 
reserved to the states. When the District Court heard the case it 
supported the claim of the company and declared the act invalid. 
From that ruling the case was appealed to the Supreme Court 

In argumg for the vahdity of the law, the federal attorneys were 
faced with one precedent case that was hard to reconcile with the 
court action that they were asking in the case before the bar. They 
argued that the Farr Labor Standards Act was a regulation of inter¬ 
state commerce notwithstanding the fact that it had an indirect 
effect on working conditions within a state. But the Hammer v. 
Dagenhatt decision of 1918, which had never been directly over¬ 
ruled, had held that a very similar provision directed solely at child 
labor was not constitutional. To meet this problem, the federal 
attorneys urged that the decision m the Dagenhart case had been 
repudiated in numerous cases and should be disregarded as having 
no influence on the question then before the Court. 


312 U S. 100 (1941). 
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The opinion of the Court was written by Mr. Justice Stone. To 
his mind, three questions were mvolved and were to be decided 
upon. The prmcipal question was whether Congress constitution¬ 
ally could prohibit the shipment in interstate commerce of goods 
produced by workers whose wages and hours did not measure up 
to the standards set by the act. A second question was whether 
Congress could prohibit the employment of workmen at wages or 
hours poorer than the standard, if the workmen were producing 
goods for commerce A subsidiary question was whether Congress 
could require employers subject to the act to keep records showing 
work time and pay of employees. 

The Court lost Uttle time in indicating its approval of the legisla¬ 
tion. As the justices viewed the problem, the manufacture of goods 
was not interstate commerce, but the shipment of goods across state 
lines was. The prohibition of such commerce was to the Court “in¬ 
dubitably a regulation of the Commerce.” Pursuing this line of 
thought, the Court stated that: 

“the power of Congress over interstate commerce is complete in itself, 
may be exercised to its utmost extent, and acknowledges no limitations 
other than are prescribed by the Constitution . . . that powei can 
neither be enlarged nor diminished by the exercise or non-exercise of 
state power . Congress, following its own conception of public policy 
concerning the restiictions which may appropiiately be imposed on 
interstate commerce, is free to exclude from the commerce articles whose 
use m the states for which they are destined it may conceive to be in¬ 
jurious to the public health, morals, or welfare, even though the state 
has not sought to regulate then use.” 

The latter part of the passage j'ust quoted merits further examina¬ 
tion. Congress may follow its own conception of public policy, 
that is, what is beneficial or harmful to the people, and may prohibit 
the movement of goods that it thinks injurious, even though the 
states have not chosen to regulate Tliis powei, as stated by the 
Court, IS closely akin to the police power of the state. At a subse¬ 
quent point in the opinion reference is made again to Congress fol¬ 
lowing Its own conception of public policy. This points up the fact 
that after 1937 the Court began to permit Congress to use the mter- 
state commerce power as a basis for legislation equivalent to state 
controls under the police power. In fact, smce 1935 Congress has, 
with subsequent court approval, assumed a considerable amount 
of federal pohce power under the commerce clause Referring to 
the broadening of the commerce power and to the motives that 
might underlie legislation based thereon, the Court stated, “What¬ 
ever their motives and purposes, regulations of commerce which 
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do not infringe some constitutional prohibition are within the . . . 
power conferred on Congress by the commerce clause.” In this 
particular instance the law was to make efiEective the principle that 
mtei state commerce should not be used as the instrument of com¬ 
petition in the distiibution of goods produced under sub-standard 
conditions. 

A further comment on the influence upon the states of commerce 
regulations is, considering the frequent verbosity and legal ter¬ 
minology of court rulings, clear and pointed. “The power of Con¬ 
gress over interstate commerce is not confined to the regulation of 
commerce among the states. It extends to those activities intra¬ 
state which so aflFect interstate commerce or the exercise of the power 
of Congress over it as to make regulation of them appropriate . . . 
to the exercise of the granted power of Congress to regulate inter¬ 
state commerce ” With this conclusion, the objection that the law 
violated the tenth amendment by mvading powers reserved to the 
states could not be enter tamed. 

That conclusion, by implication, also did away with the concep¬ 
tion of the interstate commerce power expressed in Hammer v. 
Dagenhart. But the Comt did not deal with that case by implica¬ 
tion only. Mr. Justice Stone refened to the “powerful and now 
classic dissent of Mr. Justice Holmes” in that decision. It will be re¬ 
called that in that dissent the position was taken that Congress did 
have the power to prohibit the shipment of goods m interstate com¬ 
merce and that the effects of such regulations on intrastate matters 
did not invalidate the power The majority ruhng in the Hammer 
case had not been followed, Mr. Justice Stone pointed out. Then, 
to make sure that there was no misunderstanding concerning the 
future status of that case, the Court stated “the conclusion is inescap¬ 
able that Hammer v. Dagenhart was a departure from the principles 
which have prevailed in the interpretation of the commerce clause 
both before and since the decision and that such vitality, as a prece¬ 
dent, as it then had has long since been exhausted. It should be 
and now is overruled ” 

The contention that the act violated the fifth amendment by tak¬ 
ing liberty and property without due process of law was not convinc- 
mg to the Court. Smce the West Coast Hotel v. Parrish case of 
1937 had validated the regulation of wages, the due process viola¬ 
tion of a wage regulation was held to be no longer open to question 
And if such control was vahd for the state legislatures under the 
fourteenth amendment, it was equally valid for Congress under the 
fifth. As for maximum houis of work, that subject had long been 
held to be one fit for legislative determination. 

The thud and subsidiary question raised by Mr. Justice Stone also 
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was answered in the affirmative. Since Congress was given the 
power to require that goods produced for shipment m interstate com¬ 
merce must be produced under fair labor standards, it could require 
the keeping of adequate records Such records were necessary to 
show the degree of comphance with the law should the administra¬ 
tors of the law wish to check any company. 

Thus, the law was upheld m its entirety as a vahd exercise of con¬ 
gressional authority in so far as the wage and hour provisions of the 
act were concerned The child labor provisions of the law were not 
tested nor have they been tested to date However, in view of the 
clear and pointed repudiation of the Hammer case and of the fact 
that the proliibition in wage-hour law is very similar to the first fed¬ 
eral child labor law, there can be no question of the validity of that 
section of the act Therefore, since 1941, it has been established 
that both the federal and state governments have the power to set 
standards for wages, hours, and child labor, as long as the standards 
are reasonable and apply to the field of control appropriate for action 
by Congress or the state, as the case may be. 

A second Supreme Comt ruhng of 1941 is of interest m examining 
the validity of actions taken under the Fan Labor Standards Act.® 
This case was brought befoie the courts to test the validity of the ap¬ 
pointment of industry committees and of the rulings of the adminis¬ 
trator based on the recommendation of these committees.^® Specif¬ 
ically, the contested action was one of the administrator based on 
the recommendations of the cotton textile mdustry committee. The 
general nature of the mdustry committees has been discussed above 
and need not be repeated. With the appointment of such a com¬ 
mittee and the pubhc hearings held on the recommendations of each 
one, the question was whether or not the action taken by the ad¬ 
ministrator in pushmg minima toward the foity-cent goal as quickly 
as possible was a usurpation of legislative powers that were the 
provmce of Congress The N.I R A had been mvalidated, in part 
at least, because of the fact that Congress permitted powers that 
only it possessed to be exercised by otheis. In that case, however, 
the admmistrators of the Recovery Act were exercising almost un¬ 
limited powers with httle in the way of controls or restrictions laid 
down by Congress. In the case of the Fair Labor Standards Act, 
Congress did dehneate the composition and powers of the industry 
committees and of the administrators acting on their recommenda¬ 
tions. Were the actions m question a new instance of delegation 
running not or were they reasonable and defensible? 

“ Ofp Cotton Mills, Inc v Administrator, 312 U S 126 (1941) 

“There was an attack on tlie constitutionality of the act also, but it was disposed 
of by referring to the decision m the Darby case 
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The Opp case was argued before the Court and ruled upon at the 
same time as the Darby case The Opp Cotton Mills Company was 
an Alabama fii-m, it was aggrieved by an order of the admmistrator, 
made pursuant to a recommendation of the appropriate mdustry com¬ 
mittee, to estabhsh a minimum wage of thirty-two and one-half cents 
per hour. The District Court upheld the order of the administra- 
toi, and the case was earned to the Supreme Court for a final nihng. 

Mr. Justice Stone wrote the opinion of the Couit. In his view, 
three questions were involved. The first issue was whether the act 
violated the Constitution. That matter was disposed of by refer¬ 
ence to the Darby decision that, as noted above, was delivered on the 
same day. The second question was whether the wage ordered by 
the administrator was valid in view of his piocedm'e and that of the 
industry committee. The third issue was whether the order was in¬ 
valid because it was unsupported by such substantial evidence as 
would be necessary if due process of law were observed. 

On the matter of whether the administrator and the industiy com¬ 
mittee were legislating rather than administering, the ComT held 
that. 

“the mandate of the Constitution that all legislative powers granted 
shall be vested in Congress has never been thought to preclude Congress 
from resorting to the aid' of administrative . . . boards as fact-finding 
agencies whose findings, made m conformity to previously adopted leg¬ 
islative standards or definitions of congressional policy, have been made 
preiequisite to the operation of its statutory command.” 

At a later point m the decision a similar but broader and more 
sweeping approval of congressional delegation of authority appears. 

“The Constitution, viewed as a continuous operative charter of govern¬ 
ment, is not to be interpreted as demanding the impossible or die im¬ 
practicable. The essentials of the legislative function are the determina¬ 
tion of the legislative policy and its formulation as a rule of conduct 
These essentials are preserved when Congress specifies the basic conclu¬ 
sions of fact upon . . . which . . it ordains that its statutory command 
IS to be effective ” 

With this philosophy of the powers that Congress was capable of 
delegating, the groundwork was laid for approval of the actions ol 
the admmistrator and the mdustry committees. In so doing, the 
Court examined: the manner of defining an mdustry, in this case 
textile, the selection of the mdustry committee, and the leeway left 
under the law for admmistiative determination of facts and policies. 



278 THE FAIR LABOR STANDARDS ACT 

In the opinion of the Court, these matters were within the power of 
Congress to delegate Therefore, no basis for mvahdity was found 
in the powers delegated to the administrator 

As to the alleged violation of due process of law required by the 
fifth amendment, the Couit ruled that the public hearings held be¬ 
fore the administrator satisfied the requuement of due process. 
Further discussion of the activities of the admmistrator all led to the 
conclusion that they were within the powers that Congress could 
delegate and that they were reasonably carried out. Therefore, the 
constitutionality of the act and the validity of the industry commit¬ 
tee device for raising wages more rapidly than the law speciflled were 
both approved early in 1941, and the time for effective and unhesi¬ 
tating application was at hand. The Darby decision was of con- 
tmuing importance because the general application of the law con¬ 
tinues; the inflation and rising wages of the war and postwar periods 
largely nullified the minimum-wage provisions, although the maxi¬ 
mum-hours provisions retain their importance. On the other hand, 
since all wage minima reached forty cents per horn* by July, 1944, the 
Opp decision approving the actions taken under the committees 
has no current importance. 

Wble the law has remained on the statute books, some of its pro¬ 
visions have become out of date. The specified minimum, which 
was set during a depression, has not been changed during the infla¬ 
tion of the mid-forties and therefore needs revision. Although bills 
specifymg an upward revision in wage rates have been proposed, 
they have not been enacted One postwar revision has been made 
m the law to deal with the great number of “portal to portal” pay 
suits filed by unions m 1946 and 1947 This modification will be 
noted subsequently.'^^ 

Application of the act 

With the constitutionahty of the law established, the interpreta¬ 
tion and apphcation of it became important. At least two problems 
are involved m the apphcation; one question is, to which individual 
plants within an industry the law should apply, that is, which are 
the ones that are in mterstate commerce or are producmg goods 
for commerce? The second question is, once it is estabhshed that 
a concern is considered to be in commerce or production therefor, 
what persons in its employ are and are not to he covered? It will 
be recalled that not aU employees in certain plants are necessarily 
under the act and that coverage for any one employer may be split, 
with some workers subject to the law and others outside of it. Let 


“ See below, Ch XXV 
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us examine now some of the more important interpretations and ad¬ 
ministrative rulings under the law.^® 

The first interpretative bulletins issued under the new law bio eked 
out the broad general coverage of the act; this generalized coverage 
gradually was broken down and stated in more detail In the first 
general statement on coverage it was held that workers considered 
as covered because they were engaged in commerce included, typi¬ 
cally but not exclusively, employees m telephone, telegraph, radio, 
and transportation industries. Also, employees in establishments 
that are an essential part of the stream of commerce were included 
with those engaged m commerce. Typical of these were employees 
of warehouse and storage facilities. 

Specification of the workers mcluded under the production of 
goods for commerce was not so simple. The law apphed, typically 
but not exclusively, to manufacturing, processing, or distributing 
plants a part of whose products go into commerce. However, it 
was pointed out that the law was applicable not only to persons ac¬ 
tually working on the goods but to those engaged in any process or 
occupation essential to their production. Thus, maintenance work¬ 
men, watchmen, clerks, stenographers, and messengers would be 
covered because their work was contributory to the final production 
of the goods. If an employer desired to narrow the coveiage of em¬ 
ployees in his place of busmess, he had to assume the responsibility 
for proving that the workers he sought to exclude were completely 
divorced from the processes necessary for production of the goods 
going into commerce. 

The act was held not to cover firms whose employees worked on 
materials derived within the state to yield a product disposed of 
within the state, even though the product came m competition with 
goods brought into the state from elsewhere It further was stipu¬ 
lated that the applicability of the act was not dependent upon the 
location of the work; employment done at home was covered just as 
employment m a factory. Finally, the first interpretation specified 
that whether wage payments were on an hourly, weekly, monthly, or 
piece-work basis the law was equally applicable as regards hours 
and wages. 

Many other questions of coverage remained to be clarified, how¬ 
ever. As to when an employer was producmg goods for commerce, 
it was ruled that he was so engaged when he hoped or had reason 
to believe that the goods being produced would move in interstate 
commerce. If, however, a lumber company sells material for the 

“The basis of the following discussion is found in tlie interpretative bulletins of 
the Wage-Hour Admmistrabon Reprinted m Prentice-Hall’s Complete Labor Equip¬ 
ment, Vol. 1, Wage and Hour, 
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construction of a project within the state and some change in plans 
or needs stops the project with the result that the lumber is re¬ 
sold outside the state, fhe producer of the lumber will be deemed 
as havmg had no reason to expect such action and will not be sub¬ 
ject to the act. On the other hand, the lumber dealer who sold 
material to a furniture manufacturer withm the state knowing or as¬ 
suming that part of the furniture would be shipped outside of fhe 
state would be covered, as would the button manufacturer who sold 
his product to a clothing manufacturer in the same state but with a 
national market. Similarly, a producer who does not ship his goods 
across state lines, but sells them F.O B. or disposes of them to a 
same-state jobbei or warehouseman, who in turn ships them out 
of file state, is subject to the act Also, the production of a good 
not used in the manufacture of an article but necessary for its move¬ 
ment in commeice is subject to the act The production of car¬ 
tons, containers, shoe boxes, and the like are cases m point. 

Another type of problem similar to those that have been noted 
above arose out of the practice of subcontracting parts of the pro¬ 
duction of a good For example, a clothing manufacturer sends ma¬ 
terial to a contractor who sews the material and returns it The 
contractor is subject to the requirements of the law if he has rea¬ 
son to beheve that the articles on which his employees work will 
find their way into interstate commeice 

A producer who obtains raw mateiials from outside the state and 
turns out a good used almost entirely withm the state is not sub¬ 
ject to the act, thus, a baker who purchases flour from outside the 
state would not be covered. But die production of goods all of 
which are used locally is not always outside the coverage of. the 
law Employees of a tool and die concern whose products were sold 
locally to a manufacturer whose production in turn went into com¬ 
merce would be subject to the law The line becomes a litde vague 
at times in view of the fact that it has been ruled that those em¬ 
ployees of a bakery who order raw materials may be covered by 
the law. This emphasizes the fact that coverage is an individual 
matter. 

Generally, the employees of local builders and contractors are 
not considered subject to the act. However, workers employed by 
contractors who repair, reconstruct, or mamtain railroads, bridges, 
highways, or pipelmes aie subject to fhe act. Similarly, repair¬ 
ing or reconstructmg buildings used m the production of goods 
for commerce are held subject to the provisions of the law. 

Whde local retaileis specifically were exempted under the law, 
wholesalers have been construed as being in commerce and therefore 
subject to it. However, m many cases wholesalers may sell some 
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goods directly to consumers in addition to selling to the trade. In 
such cases, since coverage is on an individual basis, it is possible 
for the wholesaler to segregate the workers engaged in the direet 
sales from those who are regular wholesale employees 
Where workers are engaged in the production of goods for com¬ 
merce, the act does not specify the proportion of the goods produced 
which must go into interstate commerce in order for the worker 
to be covered In interpreting this problem, the administrators 
stress the fact that Congress and the President both intended the 
banning from interstate shipment of all goods produced under sub¬ 
standard conditions In that view, if becomes unlawful to ship any 
goods on which any employee has worked in violation of the pro¬ 
visions. The portion of the employee’s time that must have been 
spent on the production of goods for commerce in order to subject 
him to the act is not clear. Apparently, there must have been a 
substantial part of the worker’s time spent on goods for commerce 
before the law apphes. A figure of twenty per cent has been sug¬ 
gested as a minimum; however, the federal High Court has set no 
figure and probably would be unwise to attempt to do so 
The exemption of retail and service establishment employees from 
the act, if the greater part of their selling is intrastate, required ex¬ 
tensive definition of exactly what was considered a retail or service 
establishment. The gist of tlie stated opinion of the administrator 
was that a retail establishment is just about what the public thinks 
it is, that is, an establishment characteiized by many small sales to 
the consuming public for direct consumption. Many questions of 
degree may arise, so the picture is far from clear cut What, for 
example, is the amount of non-retail sales necessary to change a 
classification, or the amount of alteration or processing of clothing 
that will make the clothier a producer rather than a retailei? A 
service establishment such as a barber shop or laundry clearly is not 
covered; on the other hand, a Imen supply company serving rail¬ 
roads and hotels would be covered. 

Commercial banks, a type of service organization, are held to 
be subject to the law, as are mutual savings banks and savings 
and loan associations. Similarly, security dealers and automobile- 
finance concerns have been ruled subject to the law, as have insur¬ 
ance companies Newspapers have been ruled as covered, unless 
small and local,but the local sale and distribution of papers has not 
There are many other types of service establishment where divisions 
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Small, local, non-daily newspapers with less than a specified circulation are 
exempted from coverage by the Fair Labor Standards Act, Sec 13 
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have been made on coverage, but they are so small and unimportant 
as to make discussion unnecessary at this point. 

Some question arose as to whether a collective agreement entered 
into and providing lower wage rates or a longer basic work week 
than stipulated in the law could be observed. Such agreements 
were invalid if less exacting than the law. When the agreement 
called for more than the law specified, the law did nothmg to release 
the parties from any obligation assumed to each other. 

Union-employer agreements could be used in two situations as 
a means of escaping the hours-per-week provisions of the act If 
the agreements are made with hona fide representatives of the 
workers and if they provide for not more than 1000 hours in six 
months or 2080 hours per year, the requirements of the basic work 
week can be ignored. Thus, under the 1000-hours provision, 
workers in isolated areas and during rush periods can work longer 
hours without penalty rate Similarly, those whO' are working un¬ 
der some fixed annual-wage plan can do likewise. In the latter 
case, however, the guaranteed wage must be 2080 times the regu¬ 
larly paid houily wage rate. An employei cannot satisfy the re¬ 
quirements of the law by paymg 2080 times tire minimum rate of 
forty cents per hour if the specified wage late for an individual is 
ninety cents per hour. To satisfy the law, the worker must be as¬ 
sured of an annual wage based on ninety cents per hour. 

It should be borne in mind that the exemption is not complete 
in the above cases. Where workers are employed under tire provi¬ 
sions of an agreement specifymg the work time over a longer period 
the company is excused from observing the forty-hour work week. 
However, employees may not be worked more than twelve hours 
daily or fifty-six hours weekly without penalty rates bemg paid. 
And if the 1000 or 2080 hours of work are exceeded in the set 
period of time, the exemption from the regular provisions of the law 
is lost and penalty rates are required to be paid on all over the 
standard basic work week. 

The child labor provisions have been interpreted and applied. 
The law as stated provided that goods were barred temporarily from 
mterstate shipment if oppressive child labor had been employed m 
their pi eduction. Oppressive child labor included the employment 
of children under age sixteen in most occupations and between six¬ 
teen and eighteen years in industnes labeled hazardous by tlie 
Children’s Bureau. The Clnef of the Children’s Bureau was em¬ 
powered to determme the conditions under which children from 
fourteen to sixteen years of age could be employed without such 
employment bemg deemed oppressive The law forbade the em¬ 
ployment of children of this age group m mming and manufacturing 
establishments. 
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An employer satisfies the law if he has in his possession a certifi¬ 
cate stating that any employed mmor is of employable age. These 
certificates can be issued by a representative of the Children’s 
Bureau or by an approved state labor agency. The specific evi¬ 
dence on which age may be certified need not be reviewed here, in 
general, some substantial proof of age is required, and children 
from fourteen to sixteen years may be certified to work only for 
limited periods in certain industries. These industries may not in¬ 
clude the following manufacturmg or mining, hoisting apparatus 
and power-diiven machinery, operation of motor vehicles, and mes¬ 
senger service Hazardous occupations also are excluded, since 
they are prohibited to all under age eighteen For children from 
fourteen to sixteen years of age, employment must be outside of 
school hours, between 7'00 A M. and 7:00 P.M., and not in excess of 
three hours on a school day, eight hours on otlier days, or eighteen 
hours m a school week At tunes when school is not in session a 
youth of fourteen to sixteen yeais may be certified for employment 
up to foity houis per week. 

In determining industries that are hazardous and therefore are 
closed to the employment of children under eighteen years, an in¬ 
vestigation is made by the Children’s Buieau. This is followed 
by a public hearing on the proposed oidei of the Bureau. Unless 
proof IS advanced that amendment of tire order is needed, it then 
becomes effective. The following hst of industries has been desig¬ 
nated as having all or most of tlie occupations therein of a hazardous 
nature, explosives, coal mining, operation of motor vehicles, lumber 
and sawmills, radioactive substances, and operation of power-driven 
hoisting apparatus.^® 

Payment of the required minimum wage may not be made in 
scrip, tokens, credit cards, or any other medium that is neither 
money nor something readily converted at face value into money. 
Likewise, any kind of kickback of wages by an employee is forbid¬ 
den. However, employers may make certain deductions from the 
pay of their workers without violatmg the law. Obviously, taxes, 
group insurance premiums, and union dues may be deducted In 
addition, the employer may deduct from wages the reasonable 
cost of facilities customarily provided the employee, such as housing, 
meals, fuel, or goods provided on credit at the company store So 
long as no more than the reasonable cost of these facilities is de¬ 
ducted, the final payment to a workman may be less than the legal 
mmimum without violating the law. 

A further exemption from the maximum-hours provisions of the 
law excludes persons covered by the Motor Carrier Act of 1933. In 
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essence, this removed from the regulation of the Fair Labor Stand¬ 
ards Act all operators, mechanics, loaders, and helpers of common, 
contract, and private motor carriers and of pick-up and delivery 
concerns However, the transportation within a state of goods to 
be used to facilitate mterstate commerce, as food or ice to service a 
tram, or in the production of goods for commerce still comes under 
the jurisdiction of the act Other previously noted exemptions, such 
as agricultural workers, seamen, and fishery workers, although care¬ 
fully defined in interpretations of the act, do not vary sufficiently 
from commonly assumed definitions to warrant discussion in this 
brief suivey. 

Since the determination of what constituted hours worked be¬ 
came so important aftei the war, the interpretation of the admmis- 
trator is woith notmg here. This will serve as a basis for a subse¬ 
quent examination of the “portal to portal” pay suits of 1946 and 
1947. Work time was construed by the administrator to mean, m 
general, all the time that a worker was required to be on duty under 
the employer’s directions or all the time that he was permitted to 
work, whether required to do so or not. In essence, this meant 
time from the beginning to the end of the woik day with the excep¬ 
tion of meal peiiods. However, many questions arose as to how 
this pimciple should be applied in specific cases. 

For example, questions arose as with respect to time spent waiting 
for work at the requirement of the employer Such a case would 
occur when a breakdown stopped work but when the probability 
of early repair caused the employer or one of his supervisoi s to di¬ 
rect that the workers stand by to resume work. Although the em¬ 
ployee may not have been at work, his time was not his own and 
he was under the direction of the employer. Similarly, a messenger 
or chauffeur, although not performmg services constantly, is avail¬ 
able for woik and cannot spend his non-working time as he pleases, 
so all time on duty counts as work time. In some cases a person 
could be on call for work but allowed to spend his time away from 
the work premises if he could be found at any time. In such cases 
the tune on call but not actually called for duty would not be con¬ 
strued as work time 

An equally complicated situation arises out of travel time and 
time spent m preparation for work. If it is necessary to travel for an 
appreciable amount of tune in order to perform the duties that are 
assigned an individual, then the travel time should be construed as 
work time. Although this fact was recognized in early mterpreta- 
tions, no figure was set on the amount of time per day that would be 
sufficient to be classed as “unreasonably dispioportionate” and there¬ 
fore considered a part of the work day. Although it was not men- 
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tioned m these early instances, the same type of problem was present 
m the matters of the amount of time required for baths or changing 
clothes when jobs were such as to make these necessary. In both 
instances, travel and preparation, the basic problem was to deter¬ 
mine when an amount of time ceased being a trifle and became sub¬ 
stantial Since the law avowedly does not concern itself with trifles, 
a substantial amount of time had to be mvolved in order for it to be 
counted in with work time 

The exclusion of learners, apprentices, and handicapped workers 
from the minimum-wage provisions of tlie act requires careful defi¬ 
nitions of such categories and rules as to the permissible extent of 
the exceptions An apprentice is a person at least sixteen years 
of age covered by a wiitten apprenticesliip agreement approved by 
an appropriate federal or state apprenticeship organization Such 
agreement is required to provide for not less than 4000 hours of 
reasonably continuous employment, participation m an approved 
schedule of work experience, and at least 144 hours per year of sup¬ 
plementary instruction Rules for the application for and issu¬ 
ance of certificates authorizmg the employment of apprentices are 
carefully worked out, followmg loughly the requirements sketched 
in this paragraph. 

Learners present somewhat the same problem as apprentices, 
and permission to hire at a rate below the minimum can be ob¬ 
tained only by secuimg certificates for such employment. The dif¬ 
ference between a learner and an apprentice is one of degree; both 
are learning how to do a skilled job, but in the case of a learner 
the training period is much shorter than for the apprentice. No 
learners’ certificates are to be issued unless it is shown that a suflB- 
cient number of experienced workers are not available and that em¬ 
ployment opportunities for learners would be curtailed without the 
special permits 

Handicapped workers also can be hired by special permit at less 
than tlie legal minimum Their case differs from those of appren¬ 
tices and learneis primarily in the permanence of the inability to 
earn the minimum wage. When apprentices or learners acquire 
certain requisite skills, they move out of their special category, 
a man who has lost a hand oi Ins sight is handicapped for life on many 
or perhaps all jobs. Although with careful placement many handi¬ 
caps can largely be by-passed, this is not always the case; thus the 
special wage-rate pi ovisions for the handicapped. These are not 
to be invoked under the following conditions: for temporary dis¬ 
abilities, for those who are slow and inexperienced; for reasons of 
age alone (except in very unusual circumstances); or for piece- 
rate earnmgs low owing to the lates set. Under other conditions, 
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however, certificates for employment at sub-minimum rates can be 
granted. 

The interpretation and application of the enforcement provisions 
of the act merit some additional attention. The act provides fines 
up to $10,000 and imprisonment up to six months or both for those 
who wilfully violate any of its provisions The woid “wilfully” 
may be interpreted in a number of different ways; essentiallj^ it 
seems to have been interpreted to mean violation with a knowledge 
of so doing. Imprisonment is not to be imposed for the first con¬ 
viction under the act. However, an employer who fails to pay his 
fine for a first offense can be imprisoned On the otlier hand, the 
law gives no power for confiscation of goods produced under sub¬ 
standard conditions 

With regard to employees’ wage suits, both the federal district 
courts and state courts have jurisdiction. The former derive such 
authority from the Judicial Code that provides district courts with 
jurisdiction over aU suits, regardless of the amount of money in¬ 
volved, if they arise out of laws regulating commerce. Since the 
Supreme Couit has received cases that come to it from state courts, 
its jurisdiction also is assured.^’' 

As to injunctions against the shipment of goods produced in viola¬ 
tion of the act, such action can be taken whether the violations 
are wilful or not. Contrary to most injunction proceedmgs, it is 
not necessary to show the threat of irreparable damage to property 
m order that the injunctive unit be issued. Nor is jury hial pro¬ 
vided in such cases. The prmciples followed in the endorsement 
of legislation by injunction are somewhat different from those that 
apply in ordinary equitable relief. 

Such, in bnef, are the provisions of the Fair Labor Standards Act 
and the administrative and judicial interpretations of these provi¬ 
sions issued. Although the law was a long step foiwaid when it was 
enacted, it has suffered, as does most economic legislation, fiom in¬ 
flexibility Until 1948 there have been no changes in die minimum- 
wage, maximum-hour, and child labor provisions of the law since it 
was passed Forty cents per hour for a forty-hour week did not pro¬ 
vide an adequate wage for famdies even in the 1930’s when the law 
was enacted But since that time, costs of Hving have risen markedly 
While the shortage of labor and the economic action of unions have 
forced wage rates up in most areas and occupations, there still are 
millions of workers whose wages need support by a legally fixed 
mmimum and at a rate of more than forty cents per hour. The 


“ Prentice-Hall Labor Course. 



THE FAIR LABOR STANDARDS ACT 287 


inflexibility of legislation once it bas been enacted is one of tbe most 
valid criticisms that can be made of economic controls. 

Questions 

1, Do substandard wages and working conditions have as clear a rela¬ 
tionship to interstate commerce as was imputed in the statement of 
policy of the Fair Labor Standards Act? 

2. During World War II many persons bemoaned the Fair Labor Stand¬ 
ards Act, saymg it set a forty-hour work week when longer hours were 
needed. To what extent did the act restrict work time? 

3 How far can federal controls over wages and hours be extended under 
the interstate commerce power? 

4. What were the functions of the industry committees? How were 
they appointed and what was their composition? 

5. Which Supreme Court ruling, Hamer u. Dagenhart or U. S. u. Barh^ 
Lumber Co., shows the more defensible interpretation of constitutional 
provisions? 

6. The Fair Labor Standards Act sets basic hours How is work time 
defined? What time, if any, other than the time actually spent at the 
place of woik can definitely be called work time? 



Chapter XV 


CONTROL OF THE LABOR INjUNCTION 

InjuGctive abuses prior to 1932 

This chapter and the two following will trace government policies 
toward the right to organize up to the second World War. They 
will deal with both the negative policies, such as those that dis¬ 
courage or ehmniate obstructions to organization, and the moie posi¬ 
tive ones that extend an outiight guarantee of the right of workers 
to join unions of their own choice The first subject for examina¬ 
tion is the attempt by the federal government to control the use of 
labor injunctions 

It will be lemembered that early m the twentieth centuiy organ¬ 
ized labor had engaged in a concerted campaign for legislative re¬ 
striction of the use of labor injunctions At first they beheved that 
they had gained the desired relief in the Clayton Act However, ten 
or fifteen years of apphcation of the law led them to at least tluee 
disillusioning conclusions. These were: first, the act did little or 
nothing to remove or hmit the use of the injunction m labor disputes, 
second, it made it possible for mdividuals as well as the government 
to secure injunctions against violations of the anti-trust laws; third, 
out of rulings on the act, especially the Duplex Case, came a lestiic- 
tive definition of a labor dispute^ Under this concept, members 
of a union that had a grievance against an employer were not parties 
to the dispute unless they were employees of the employer involved 
m the disagreement. This definition was dealt with in the Norris- 
LaGuardia Act. 

By the time of the Bedford Cut Stone decision m 1927 trade unions 
had a thousand examples of the manner in which the injunction 
could be used against them and hundreds that proved the meffective- 
ness of the Clayton Act. Almost all usage of the injunction was 
against labor, moreover, a few orders had been issued at the request 
of labor, but these were rare and some of those so issued were to re¬ 
strict actions of a rival union rather than those of an employer.^ 
But it was not only the quantity and preponderant bias of the injunc- 


The Duplex case and others refened to here were reviewed previously m Ch VI 
’ For a summary of mjuncbons issued on behalf of unions see Frankfurter, F, and 
Greene, N, op cit, pp 108-112 
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tions issued that sparked the new drive by organized labor for re- 
hef from injunctions. All of the abuses previously noted were stdl 
present: the blanket coverage of all persons whomsoever, the punish¬ 
ment of violators by contempt, the lengthy legal proceedmgs that 
were involved in appeals, the enjoming of activities whose legality 
was clear, and the weakenmg of union morale by the issuance of 
such orders. All of these abuses helped to build a union attitude 
that something must be done to take from employers the ready ac¬ 
cess to court orders that could be used to combat labor more efiEec- 
tively. 

Although labor was faced with injunctions issued by both state 
and federal courts the greater number of which originated with the 
states, it was advisable to move for controls over injunctions by 
federal courts first because the higher courts were likely to be 
drawn into the more important cases, in addition, federal laws would 
serve as a pattern for future state legislation. The move for legis¬ 
lative restriction of the powei of the courts to issue injunctions began 
under a cloud of doubt, owmg to a 1921 Supreme Court decision 
m an Arizona anti-injunction statute. 

Early state regulation of injunctions 

The Revised Statutes of Arizona, 1913, contamed a passage which 
provided, in part, that: 

“No restraining order or injunction shall be granted by any court of 
this state, or a judge or the judges thereof, in any case between an em¬ 
ployer and employees, oi between employers and employees, or between 
employees, or between persons employed and persons seeking employ¬ 
ment, involving or growing out of a dispute covering terms or conditions 
of employment, unless necessary to prevent irreparable injury to property 
or to a property right . and no such restraining order or injunction 
shall prohibit any person or persons from terminating any relation of em¬ 
ployment, or from ceasing to perform any work or labor, or from recom¬ 
mending, advising, or persuading others by peaceful means so to do ” 

A court case testing the validity of this provision was begun in 
April, 1916. The dispute concerned the peaceful picketing of a 
restaurant in Bisbee by striking cooks and waiters. The picketing 
proved effective, with business receipts falling sharply; consequently, 
the owner of the restaurant asked an injunction to stop the picket¬ 
ing. The plaintiff maintained that the law quoted was in violation 
of the fourteenth amendment of the Constitution, in that he was 
deprived of property without due process of law and denied equal 
protection of the laws The union maintained that theie was no 
proof that irreparable damage to property was being tlneatened. 
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When the case was heard, the county court upheld the law, dismiss¬ 
ing the complaint, on appeal, the Arizona Supreme Court upheld the 
decision. An appeal was carried to the federal Supreme Court. 

When the case was heaid,® the federal Court reversed the rulings 
of the state courts. As the Court viewed the problem, “Plaintiff’s 
business is a property light . . . and free access for employees, 
owner, and customers to his place of business is incident to such 
right.” After some review of the complaint of the owner, the ma¬ 
jority voiced the opinion that “a law which operates to make lawful 
such a wrong as is described in plamtiff’s complaint deprives the 
owner of the busmess and the premises of his property without due 
process, and cannot be held valid under the Fourteenth Amend¬ 
ment.” Not only was property taken, but it was decided also that 
“the plaintiffs have been deprived of the equal protections of the 
law.” 

Mr. Justice Holmes and Mr. Justice Brandeis wrote dissenting 
opinions that took sharp issue with the majority decision The 
former Justice was, as usual, brief and sharp. He quarreled with 
the concept that the right to do busmess was property and that the 
rights of ownership could not be substantially curtailed if need be. 
His most cogent point of dissent, however, was one which was 
made in other opinions. In his language, “There is nothing that I 
more deprecate than the use of the Fourteenth Amendment beyond 
the absolute compulsion of its words to prevent the making of social 
experiments that an important part of the community desires.” 

Mr. Justice Brandeis went to greater lengths to dissent; his opmion 
was concurred in by Justices Holmes and Pitney. As usual, the 
Brandeis dissent was a dissertation on the law as it related to social 
and economic problems. To Justice Brandeis, “This right to cairy 
on business—^be it called liberty or property—^has value . . . but for 
cause the right may be interfered with and even be destroyed. . . . 
Practically every change in the law governing the relation of em¬ 
ployer and employee must abridge, m some respect, the liberty oi 
property of one of the parties.” The validity of this point of view 
cannot be demed; the entire history of legislation is a history of state 
restriction of the manner m which individuals can pursue what they 
believe to be their own best interests. With most regulations that 
are reasonably drawn and applied, there would be little hardship 
involved. But the minority who may wish to ignore legal limita¬ 
tions may feel that the law depiives them of hberty. Even so, the 
deprivation is not a violation of tlie Constitution if liberty or prop¬ 
erty is taken with due process of law. Since “due process” can never 
be pmned down completely, there is ample opportunity for pleas 


'Trunr,, Cnrnpan 257 U S 312(1921). 
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that certain measures violate the fourteenth amendment by taking 
property without due process. 

Another point of Mr. Justice Brandeis’ dissent is worth noting. 
Concerning the right of states to restrict the authority of their courts 
to grant mjunctions, he said; 

“States are free since the adoption of the Fourteenth Amendment as 
they were before, either to expand or contract their equity jurisdiction 
The denial of tlie more adequate equitable remedy for private wrongs is 
in essence an exercise of the police power, by which, in the interest of 
the public and in order to preserve the hberty and the property of the 
great majority of the citizens of a State, rights of property and the liberty 
of the individual must be remoulded, from time to time, to meet the 
changing needs of society ” 

To the social scientist, the concept that the law should be a chang¬ 
ing body of principles diiected at all times at protecting the needs 
of society is basic to a sound system of government controls m eco¬ 
nomic relationships. In a dynamic economy the powers of various 
groups and their ability to protect then own mterests change 
markedly from time to time. Under such conditions, the regulatory 
framework m which economic action takes place must change. Any 
attempt to impute to legislative controls a timeless ability to fit all 
situations is unwise and is not founded on “the economic facts of 
life” 

In view of the Truax decision, there was some doubt about the 
feasibility of anti-injunction legislation. However, the later 1920’s 
showed some signs of a change m attitude. The New York Court 
of Appeals refused in two cases carried up to it to sanction labor in¬ 
junctions. In 1928 both major political parties endorsed anti-injunc¬ 
tion legislation; in 1930 the Supreme Court rendered a decision on 
the Railway Labor Act of 1926 showing a change in its previous at¬ 
titude toward labor unionism ^ Although it was not certain that 
anti-injunction legislation would be approved, the prospect looked 
brighter and such laws were urged in various states and in Con¬ 
gress. The move in Congress bore fruit in March, 1932, when both 
houses passed by large majorities the federal anti-mjunction law.® 

Provisions of the Norris-LaGuardia Act 

The Noiiis-LaGuardia Act is of importance for two reasons. One 
is the relief it has afforded labor from the abusive use of the injunc- 

* Texas and New Orleans Railroad v Brotheihood of Railroad Clerhs, 281 U S. 548 
(1930). See also. Segal, M J, The Norrts-LaGuardta Act and the Courts, pp 5-6. 
Washington, D C American Council on Public Affairs, 1942 

“47 Stat 70, 1932. 
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tion. The act is also significant for its statement of public policy. 
Prior to its enactment it had not been common practice to precede 
legislation by such a statement. In tins case it presumably was done 
to justify the piovisions of the law when they came before the Su¬ 
preme Court® The statement is of gieat impoitance because it 
specifically attests the public policy of the nation to be that workers 
have the right to oiganize in unions of their own choosmg if they so 
desire, tiere was stated for the first time a recognition of the fact 
that for many years the sympathies of legislatures and the courts had 
tended to be in favor of the owners of property The doctrine, so 
evident since the framing of the Constitution, that the ownership of 
propelty gave a right to expect more privileges from the government 
than were extended to the piopeityless took a backwaid step in the 
statement that preceded the body of the Norris-LaGuardia Act. 

Except for railroad workers, this was the fiist time m the nation s 
history that a flat statement was made signifying the sanction by 
the government of the right of self-organization. The statement of 
policy provided in pait; 

“Wheieas under prevailing economic conditions, developed with the 
aid of governmental authority for owners of property to organize in the 
corporate and other forms of ownership association, the individual unor¬ 
ganized worker is commonly helpless to exercise actual liberty of con¬ 
tract and to protect his freedom of labor, and thereby to obtain accept¬ 
able terms and conditions of employment, . though he should be free 
to decline to associate with his fellows, it is necessaiy that he have full 
freedom of association, self-organization, and designation of representa¬ 
tives of his own choosing, to negotiate the terms and conditions of his 
employment, and that he shall be free from interference, restraint, or 
coercion. . . in the designation of such representatives or in self-or¬ 
ganization. . ” 

Since It was clear that injunctions had been used in numerous in¬ 
stances in the past to restrict the actions of organized labor oi the 
organization of the unoiganized, it was logical for the Congress to 
move fiom the public policy statement to the establishment of con¬ 
trols over the issuance of mjunctions by the federal courts. This the 
Congress pioceeded to do; any such controls of state courts had to be 
imposed by state legislatures Congress did not forbid the issuance 
of injunctions in labor disputes, hut it did, much as m the Clayton 
Act, state good injunctive practice and policy to be followed by the 
federal courts when injunctive relief was sought in the course of a 


“ Prentice-Hall Labor Course 



CONTROL OF THE LABOR INJUNCTION 293 


labor dispute. One difference between the Clayton Act and the 
Norris Act was that the latter was the more carefully written, with 
little opportunity foi vaiied interpietations. The wording used also 
showed that the framers of the law were aware of the problems and 
abuses that had been associated with the labor injunction 
Although the terminology was not used, the yellow-dog contract 
was declared to be contrary to public policy and was made unen- 
forcible in any court of the United States; it was not to be used as a 
basis for injunctions This part of the law was to prevent a recur- 
lence of such cases as the Hitchman decision. To guarantee that 
the prohibition was clear m every way the law defined the un- 
enforcible anti-union contiacts as “Every undertaking or promise 
hereafter made, whether written or oral, express or implied, . . 
whereby (a) either party to such contract or agreement undertakes 
or promises tliat he will withdraw from an employment relation m 
the event that he joins, becomes, or remains a member of any labor 
organization or of any employer organization.” 

With the yellow-dog contract disposed of in this manner, a num¬ 
ber of actions were Usted against which the federal courts were for¬ 
bidden to issue injunctions. As the law read, the courts could not: 

“prohibit any person or persons paiticipating or interested in such dis¬ 
pute . . from doing, whether singly oi in concert, any of the fol¬ 
lowing, . . 

a. Ceasing or refusing to perfoim any work or to remain in any i elation 
of employment, 

b. Becoming or remaining a member of any labor organization or of 
any employee oigamzation . . . ; 

c. Paying or giving to, or witholding . . . , any strike or unemployment 
benefits or insurance or other moneys or things of value, 

d By all lawful means aiding any person participating or interested in 
any labor dispute who is being proceeded agamst in, or is prosecuting, 
any action or suit in any court of the United States or of any State, 

e. Giving publicity to the existence of, or the facts involved in, any labor 
dispute, whether by advertising, speaking, patrolling, or by any other 
method not involving fraud or violence; 

f. Assembling peaceably to act or to organize to act m promotion of 
their interests in a labor dispute, 

g Advising or notifying any person of an intention to do any of the acts 
heretofoie specified, 

h Agreeing with other persons to do or not,to do any of the acts hereto¬ 
fore specified; and 

1 . Advising, urging, or otherwise causing or inducing without fraud or 
violence the acts heretofore specified, regardless of any such undertak¬ 
ing or promise as is described m section 3 of this Act ” [the section which 
declared yellow-dog contracts to be contrary to public policy.] 
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Essentially, these prohibitions denied to federal courts the right 
to forbid striking, peaceful picketing, and giving or paying strike 
benefits or other funds in case of a strike. Nor could a court hold 
that persons doing in concert any of the acts listed above were gudty 
of an unlawful combination or conspuacy. The piowsion that the 
courts were not to prohibit the actions whether taken singly or in 
concert was an attempt to put an end to the time honored doctnne 
of conspiracy that found its way into so many labor decisions even m 
the twentieth century Further, no officer or member of an organi¬ 
zation nor the organization itself should be held responsible or liable 
for unlawful acts of individual officers, members, or agents except 
on clear proof of actual participation in or authorization or ratifica¬ 
tion of the action after a clear knowledge thereof Need for this 
provision was found, in part at least, in the situation that developed 
m the Loewe v. Latvlor case. In that decision the Supreme Court 
held mdividual members of the Hatters’ local union financially 
liable for damages resulting from a secondary boycott. Yet many 
of the union members insisted that they took no part in the actions 
for which they were held liable. 

Whatever the real situation m the Loewe case, it is true that much 
union action is not the result of unanimous union authorization. 
There is, however, a real and serious question as to how far union 
memheis can be expected to be responsible for the action taken by 
leaders and how far leaders can be expected to be responsible for 
unauthorized action of the rank and file. It seems clear that a 
greater degree of responsibility for actions of any group withm a 
union must be expected, now that unions have grown so much larger 
and more powerful This is not mtended to imply that unions try to 
escape responsibility; it is rather to suggest that both officers and 
members must assume some responsibility for actions taken by the 
union because unions must be responsible economic organizations if 
they are to continue. 

Notwithstanding the hmitations on the issuance of injunctions, 
there were certain instances under which federal courts might grant 
them Temporary or permanent mjunctions m a case growing out 
of a labor dispute could be issued only after a hearing of which 
notice had been given to the interested party. At this open hearing 
it was necessary that the court be convinced that one or more of the 
followmg conditions existed, (a) that unlawful acts had been or 
would be committed unless lestramed, in which case injunctions 
might be issued only against the persons actually making the threat, 
committmg the act, or ratifying the act with actual knowledge of it, 
(b) that substantial and irreparable injury to complamant’s property 
would result without the aid of injunction; (c) that the complainant 
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would suffer greater loss without the rehef than would the defendant 
if the order was granted, (d) that the complainant had no adequate 
remedy at law, and (e) that public officials were unable or unwill¬ 
ing to provide adequate protection. 

Despite such restrictions estabhshed on the issuance of temporary 
or permanent mjunctions, temporary restraining orders might still 
be issued without a hearing of both parties if the complamant 
could convince the judge by testimony given under oath that failure 
to issue the order would result in substantial irreparable injury. 
The temporary orders could remain valid only five days, and for that 
long only if the complainant provided bond to reimburse the de¬ 
fendant, in case it developed that the order was improperly issued, 
for the losses sustained. 

Another restriction required that mjunctions be issued only when 
the complamant came into court with clean hands. He must have 
complied with the law and made “every reasonable effort to settle 
the dispute either by negotiation or with the aid of any available 
governmental machmery of mediation oi voluntary arbiti ation.” 
If an injunction was issued it could prohibit only the specific acts 
complained of by the petitioner. 

In cases arismg under the act in which a person was cited for con¬ 
tempt of court he was entitled to trial by jury unless the contempt 
was m the presence of the court “or so near thereto as to interfere 
. directly with the administration of justice.” In the case of a non- 
jury trial, the defendant accused of contempt might demand the 
withdrawal of the judge sittmg m the proceeding. On such de¬ 
mand, the judge was obliged to retire and another was named to 
hear the case in question. 

To close the act the term “labor dispute” was defined. It wiU 
be seen that the definition was very broad, the purpose being to 
remove the possibility of decisions such as in the Duplex case, in 
which it was ruled that there was no labor dispute because the 
parties did not stand m the relationship of employer and employee. 
With the definition m the Noms-LaGuardia Act such a ruling could 
not occur. A case was said to grow out of a labor dispute: 

“when the case involves persons who are engaged in the same industry, 
trade, craft or occupation; or have direct or indirect interests tlierein, or 
who are employees of the same employer, or who are members of the 
same or an affiliated organization of employers or employees.” 

Further- 

“The term ‘labor dispute’ includes any controversy concerning terms or 
conditions of employment, or concerning the association or representation 
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of persons in negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment, legardless of whethei oi 
not the disputants stand in the proximate relation of employer and em¬ 
ployee ” 

This definition was a necessary one in view of the veiy nature of 
unionism One of the advantages of unionism is that m cases es¬ 
pecially difficult to settle aggrieved employees can have their bar- 
gaming done by some persons or organization over which the em¬ 
ployer has no job control. To deny the existence of a labor dispute 
unless the disputants are employer and employee would strike at 
the very basis of unionism. 

Such were the provisions of the federal anti-injunction act. The 
nature and wording of much of the act sprang diiectly from abuses 
that had manifested themselves in equity proceedings duiing a 
third of a century. Comparison with everyday injunctive practice 
emphasized marked new dep ai tures. The act was a carefully di awn 
attempt to restore the injunction to its proper place as a means of 
protection from irreparable damage to propeity rather than as a 
weapon frequently used against organized labor. 

Court interpretation of the Norris-LaGuardia Act 

Despite the woiding of the act, its eaily interpretation by the 
courts was confused, and sharply conflicting lulings were handed 
down by various courts, many judges in the lower federal courts vu'- 
tually ignored the act and continued as before. It still was easy 
to decide that irreparable injury was threatened, or that no labor 
dispute, as defined by the act, existed On the other hand, some 
judges denied petitions for injunctions on the basis that the new act 
forbade their issuance under the circumstances presented in the case. 
As was usually true, a rulmg of the Supreme Court was needed to 
clarify the vahdity and meaning of the act 

Pnoi to the Supreme Court’s determinations of the constitution¬ 
ality of the Norris Act, it reviewed a case contesting the validity of 
a Wisconsin anti-injunction law.® This ruling is of interest and 
importance because it indicated the probable Court opinion on the 
federal law. The case arose out of the attempt of the Tile Layeis 
Union to compel Senn, a small tile-laying contractor, to sign a union 
agreement. Since he hired very few persons, Senn did much of the 


'' Segal, M J, op cit , pp 9-13, gives an excellent summary of the decisions of the 
lower courts from the thne that me act was passed until its constitutionahty was 
established by the Supreme Court in Lotrf v E G Shmner <Lr Co , Inc, 303 U S. 323 
(1938) 

“Senn v Tile Layers, 301 U S. 468 (1937). 
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tile laying himself, he offered to sign, an agreement with the union 
covermg his workers if the union would omit from the contract a 
clause that prohibited contractors from domg any of tlie manual 
labor. The time of the dispute being the early thirties when work 
was very scarce, the union refused to omit the prohibiting clause. 
Senn refused to sign and the union set up a picket Ime at his place 
of business. He asked injunctive relief, which was denied by the 
Circuit and Supreme Courts of Wisconsin on the grounds that the 
State Labor Code, containing provisions similar to the Norris Act, 
allowed peaceful picketing in labor disputes such as the one m ques¬ 
tion. 

By a five-to-four decision the Supreme Court upheld the Wis¬ 
consin courts’ denial of injunctive relief. Mr Justice Brandeis, who 
had dissented in the Truax case some yeais befoie, wrote the ma¬ 
jority opinion. While it was held that the Truax case did not apply, 
in view of the more violent and abusive action taken by the pickets 
in that case, much the same reasoning was followed The question 
before the Court was whether the Wisconsin law violated the due 
piocess and equal protection clauses of the fourteenth amendment. 
Accordmg to Mr, Justice Brandeis, the peaceful picketing allowed by 
the Wisconsin law was clearly in keeping with the federal Constitu¬ 
tion, in addition, the end sought by the unions was not unconstitu¬ 
tional, As for the pubhcity given by the picketing to the allegation 
that Senn was unfair to organized labor, the majority held that such 
action was no more unfair than the competitive advertismg of busi¬ 
nessmen. Thus, the law was vahd, the state courts upheld. 

The dissenting opmion of Mr Justice Butler was more of a denial 
of conclusions than a difference m reasoning The dissenters held 
flatly to the contention that the object of the union was unlawful, a 
duect contradiction of the majority ruling. Secondly, they held 
that the picketing was unlawful because “the signs used constitute a 
misrepresentation of the facts,” agam a contradiction of the ma¬ 
jority 

The federal anti-injunction act was ruled upon by the Supreme 
Court in 1938, six years after its passage. The ruling on the case at 
issue, Lauf v. E. G. Shinner & Co., Inc established the validity of 
the act in one brief comment: “There can be no question of the 
powers of Congress ... to define and hmit the jurisdiction of the 
inferior courts of the United States.” With that question disposed 
of, the problem was the interpretation and apphcation of the act, that 
is, whether the facts of the case warranted the injunction issued by 
the District Court and upheld by the Circuit Court of Appeals, in 


°303 U S 323 (1938). 
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view of the restrictions on the issuance of injunctions written into the 
Norris-LaGuardia Act. The case grew out of the picketing of five 
meat markets in Milwaukee m an attempt to force the workers in 
the shops to join a union. The employer told his workers they were 
free to join if they so desired, and they refused The picketing con¬ 
tinued and the employer asked for and was granted an injunction 
maintaining that the signs of the pickets were false and misleading. 
The District Court held there was no labor dispute as defined by the 
federal law and issued the injunction, which was supported on ap¬ 
peal by the Circuit Court. 

The majority mling in the Lauf case was delivered by Mr Justice 
Robeits. In ruling on the apphcabihty of the Norris Act to the case 
before the Court, the broad definition of a labor dispute written into 
the law was of significance. The District Court had ruled, with the 
subsequent suppoit of the Circuit Court of Appeals, that there was 
no labor dispute, in that the picketing was an attempt of a union 
to bring pressure on the employees of the Shinner Company by co¬ 
ercing Sie company to direct them to join the union. But, in view 
of tlie fact that the law defined labor disputes to include “any contro¬ 
versy concerning . , . representation . . . regardless of whether or 
not the disputants stand m the proximate relation of employer and 
employee,” the Supreme Court held that the lower court erred m rul¬ 
ing that there was no labor dispute Since the ruling that no labor 
dispute existed was in enor, the mjunction based on that ruling also 
was in error. The District Comt also eried “m granting an injunc¬ 
tion in the absence of findings which the Norris-LaGuardia Act 
makes prerequisites to the exeicise of jurisdiction,” namely the 
threat of irreparable damage and the absence of adequate remedy at 
law for unlawful acts that have been threatened. Thus, the ruling 
of the lower courts was reversed.^ 

Very shortly after the Lauf v. Shinner ruhng the Supreme Court 
passed on a second case arising under the Norris Act. This decision 
estabhshed more clearly the fact that the Norris Act offered a very 
real measure of protection against the use of the injunction in labor 
disputes. The case of New Negro Alliance v. Sanitary Grocery Co., 
Inc.,^^ grew out of the attempt of the New Negro Alliance to force 


“Mr Justice Butler dissented again in this case. His opinion was, m essence, an 
approval of the rukng of the lower courts. He held that there was no dispute be¬ 
tween employer and employees and that if the employer acceded to the union’s 
demands to compel the workers to ]oin the union it would he mterfenng with their 
liberty In addition, the company’s busmess being a property right, tlie free access 
of customers to tlie property was necessary for that property right to be used effec¬ 
tively Therefore, Mr Justice Butler thought the company was entitled to equitable 
rehef 

“303 U S 552 (1938) 
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the Sanitary Grocery Company of the Distiict of Columbia to em¬ 
ploy Negroes m their stores in the areas of the city in which the 
coloied population was concentrated. When the request for the 
employment of Negroes was refused, one peaceful picket was placed 
in front of one of the stores with a placard reading, “Do your Parti 
Buy Where You Can Workl No Negroes Employed Herel” The 
statements on the placard were true; the patrolling was orderly and 
not coercive on any person. However, the company sought equita¬ 
ble relief. 

On request by the grocery company, an injunction was issued 
that later was affirmed by the Circuit Court of Appeals. The trial 
judge believed the Norris Act did not apply m the case, the Court of 
Appeals affirmed the ruling since it did not involve terms and con¬ 
ditions of employment such as wages or hours. But the Supreme 
Comt had a different opmion, the view of the lower court was “er¬ 
roneous ” The High Court pointed out the fact that the act when 
defining labor disputes did so in very broad terms, including in¬ 
stances in which the disputants did not stand in an employer-em¬ 
ployee relationship. In the Court’s words, the definition of a labor 
dispute was such as to embrace plainly “the controversy which gave 
rise to the . . . suit and classify it as one arising out of a . . . labor 
dispute.” 

Because the Norris Act did not concern itself with the background 
of a labor dispute the issue was not examined in detail. It was com¬ 
mented, however, that the desire for removal of discriminations on 
the basis of race or religion was sometimes as important to the dis¬ 
putants as fairness in other terms of enmloyment. Since such dis¬ 
crimination was a part of the terms and conditions of employment 
the Norris Act applied and the District Court was held in error 

Labor and the anti-trust laws after 1932 

Although the rulmgs noted above estabhshed the validity of the 
Norris Act and its broad application, the atmosphere was not en¬ 
tirely clarified. Many judges in the lower courts followed the rul¬ 
ings, but some labor injunctions continued to appear. The intent 
of the act was not to stop completely the granting of equitable re- 
hef in labor disputes, but it was designed to restrict it sharply. 
Other decisions on state or federal laws were needed to indicate the 
applicability of the act in other types of cases. One mteresting and 
important question that needed answering was the effect of the 
Norris Act on the application of the anti-trust laws to organized 


^“Justices McReynolds and Buder again dissented, denying that a labor dispute 
existed. 
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labor. This issue was ruled upon in 1940 in the case of Milk Wagon 
Drivers Union Local No. 753 v. Lake Valley Farm Products, Inc.^^ 

During the depression years a system of milk distribution giew 
up around Chicago whereby cash-and-cany retail vendors sold the 
product at lower prices than those charged for the mdk regularly 
delivered to the door by wagon drivers. Vendors and em^oyees 
formed a local union affiliated with the C I.O.; the vendors’ places 
of business were picketed by the union of the regular milk route 
dnvers. Since milk came into the Chicago area from outside the 
state, a question of action affectmg interstate commerce was in¬ 
volved. Also, there was a subsidiary question as to whether a 
labor dispute existed, since the issue was between two unions 

When the vendois sought an injunction against the picketing, it 
was denied on the grounds that a labor dispute, as defined by the 
Norris Act, did exist and that injunctive rehef was forbidden by the 
law. The Circuit Court of Appeals reversed the lower court and 
the case was appealed to the Supreme Court. The question of 
whether a labor dispute existed was promptly disposed of—the 
broad definition of a labor dispute contained in the Norris Act cov¬ 
ered this action. Mr. Justice Black went on to point out that the 
clear mtent of Congress in passing the Noiris Act was to restrict 
the widespread and mdisciimmate issuance of injunctions under the 
anti-trust laws. Thus, m the Court’s opmion, “For us to hold, m the 
face of this legislation, that the federal courts have jurisdiction to 
grant injunctions in cases growmg out of labor disputes, merely 
because alleged violations of the Sherman Act are involved, would 
run countei to the plam mandate of the Act and would reverse the 
declared purpose of Congress.” The Circuit Court ruling was re¬ 
versed. 

A further question of the interrelationship between the anti-trust 
laws and the Norris Act was ruled upon later m 1940. The problem 
at issue in the United States v. Hutcheson^* was the enjoinability of 
ipicketing in a jurisdictional dispute. There was a dispute between 
&e carpenters and machinists’ unions, both affiliated at that time 
With the A F. of L , as to whose members should erect and dismantle 
certam machinery m and around an Anheuser-Busch and a neigh- 
bormg brewery. The carpenters picketed the brewery and, through 
circular letters and their official publication, advised union members 
and their inends not to buy the Anheuser-Busch beer. The cir¬ 
cumstances are remindful of those in the Gompers v Bucks case 
thirty years eailier, Although the issuance of an mjunction was 


'=311 U S 91 (1940). 
'*312 U. S 219 (1940) 
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not a question at the time, the matter of the eflfect of the Norris Act 
on what constitutes a ciiminal violation of the Sherman Law was in¬ 
volved. The Court ruling was that the original anti-trust law had 
been modified in its application to labor by both the Clayton and 
Norris Acts In the Court’s words, “Whether trade union conduct 
constitutes a violation of the Sherman Law is to be determined only 
by reading the Sherman Law and Section 20 of the Clayton Act and 
the Norris-LaGuardia Act as a harmonizing text of outlawry of labor 
conduct.” 

Perhaps because of the general objection to jurisdictional dis¬ 
putes, the Court recorded its inabihty to pass on the appropriateness 
of tlie specific action. “So long as a union acts in its self-interest and 
does not combine with non-labor groups, the hcit and the flhcit . . . 
are not to be distinguished by any judgment regarding the wisdom 
or unwisdom, the rightness and wrongness, the selfishness or un¬ 
selfishness of the end of which the particular union activities are the 
means.” And agam the Court went back to the very important sec¬ 
tion of the Norris Act definmg a labor dispute. In the opinion of 
the majority, this was a dispute under the teims of the act; since the 
anti-trust laws were no longer separable, in labor disputes, from 
the Norris Act and since judgments of the desirability of union ac¬ 
tions were not to enter, the Court concluded that the acts of the 
carpenters’ union were within the law 

During the same year in which the Hutcheson and Lake Valley 
decisions were rendered still another ruhng was made by the High 
Court on the use of injunctions in labor disputes.^® Again, Local 
No. 753 of the Milk Wagon Drivers Union was involved. It was 
enjoined from picketing, under about the same circumstances as 
the Lake Valley case, by the state court. The state Supreme Court 
sanctioned a permanent injunction against picketing.^® The case 
was appealed to the federal Supreme Court, which upheld the state 
court. The basic reason for this opinion, which conflicted so sharply 
with other decisions of about the same time, was that violence was 
prevalent and was inextricably tied up with the actions of the union. 

Two challenging dissents to the opinion were written. The opin¬ 
ion of Mr. Justice Black is diflficult to compare with the majority 
because he denied flatly that violence was involved, and the pres¬ 
ence of violence was basic to the sanction by the maj'ority of the 
rulmg of the Ilhnois court. Elsewhere in the dissent of Justice 

Milk Wagon Drivers Union of Chicago, Local 7S3 v, Meadowmoor Dairies, Inc., 
312 U S 287 (1940). 

“Tfte Meadowmoor Dairies, Inc v The Milk Wagon Drivers Union, 371 Ill 377 
(1939) This injunction was sanctioned despite a state anti-injunction act, the court 
held that the issues involved did not constitute a labor dispute as defined in the act 
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Black and in tlae separate dissent of Justice Reed it was urged that 
the injunction issued forbade the exercise of constitutionally guaran¬ 
teed rights and peaceful assembly.^'^ Justice Reed’s final comment 
is worthy of note. "Free speech may be absolutely prolubited only 
under the most pressmg national emergencies. Those emergencies 
must be of the kind that justify the suspension of the writ of habeas 
corpus or the suppression of the right of trial by jury. Nothing ap¬ 
proaching this situation exists. . . 

The effects of the Norris-LaGuardia Act 

Enough has been said of the decisions on anti-injunction legisla¬ 
tion to show essentially what the courts would approve and condemn 
under the law.“ The Noriis Act, contiaiy to the experience under 
the Clayton Act, has been of genume benefit to organized labor. 
Although it IS still possible for federal courts to issue injunctions in 
labor disputes the number has decreased. However, as Millis and 
Montgomery have so aptly observed, many phrases in the federal 
law, such as “violence” or "irreparable damage” or “making every 
reasonable effoit” to settle a dispute “aie not so definite as one who 
is not well versed m the law might suppose.” And the question 
of when picketing was and was not peaceful was especially per¬ 
plexing, in fact, some persons looked with doubt upon the doctrine 
that any picketing could be peaceful and non-intimidating. Prob¬ 
ably a majority of the federal Supreme Court would no longer sub¬ 
scribe to that view, it seems certain that without a change in the 
composition or attitude of the Court of the late 1940’s, that it will 
not sanction injunctions agamst peaceful picketing. In 1948, £oi 
those who opposed the use of injunctions in labor disputes the fu¬ 
ture seemed relatively blight, although the resort to an injunction 
by the federal government m the coal dispute late in 1946 and the 
provisions of the Taft-Hartley Act dampened the optimism. 

Not only is the Norris-LaGuardia Act of importance for its in¬ 
fluence on federal court equity practice, but it is important for the 

” Interesting enough for a brief note is the fact that m 1940 the federal High 
Court reversed the Illinois Supreme Court’s approval of an injunction agamst peaceful 
picketing Amencan Federation of Labor v. Swing et al, 309 U S 659 (1940) 

“ Smce the questions of freedom of speech and rights of peaceful picketing are so 
often involved in the issuance of injunctions, it might be well to note briefly the 
decisions in the case of Thornhill v Alabama, 301 U S 88 (1940) The question of 
an mjunction was not involved, an Alabama law of 1923 made it a misdemeanor to 
picket a place of business even though done peacefully ThomhiU, who was con¬ 
victed under the act, appealed it to the Supreme Court. The law was held to he an 
invahd prohibition of constitutionaDy guaranteed rights 

As will be shown in Ch XXV, the Taft-Hartley Labor Management Relations Act, 
1947, changed the situation so iat a strike is held to threaten national safety or 
welfare 

“ Millis, H A, and Montgomery, RE ov ctt, Vol HI, p 051. 
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influence that it has had on state legislation. It was reported that 
in 1941 there were twenty-four states that had some sort of anti¬ 
injunction legislation, but not all of these laws were comparable to 
the federal law.^® In 1947 it was reported that there were sixteen 
states that had on their statute books anti-labor-mjunction laws 
much like the Norris Act Although state laws dealing with labor 
injunctions were enacted as early as 1913, in Kansas and Arizona, 
the more uniform and comprehensive laws on the subject did not 
evolve until much later, Wisconsin and Pennsylvania taking the lead 
m 1931 with laws that foreshadowed the federal law and the other 
state laws. 

Generally, these state laws are for the purpose of ensuring the 
right of workers to oi ganize and bargain collectively through repre¬ 
sentatives of their own choosing. The laws normally forbid state 
courts to issue in labor disputes mjunctions that would prohibit cer¬ 
tain acts; in addition, certain compulsory conditions are stipulated 
foi those instances when injunctions are granted. These provi¬ 
sions of the laws are generally quite similar to tliose that were 
enumerated above for the federal law; they need not be repeated 
In most of the laws a labor dispute is defined in a manner compara¬ 
ble to the definition in the Norris Act and most make provisions 
similar to the federal ones concerning jury trial and the proof of 
responsibility if a union oflBcer or member is to be held liable for 
acfaons of the union While most of the state laws declare yellow- 
dog contracts contrary to pubhc policy, Connecticut, Maine, Massa¬ 
chusetts, New Jersey, and New York do not do so. 

Many states have enacted anti-mjunction legislation, many others 
have not. In the latter group, unless the change in attitude of the 
Supreme Court has influenced the situation, injunctions may issue as 
freely as ever from state couits. The experience m Ohio, a state 
which had not by 1948 enacted such legislation, shows that even 
after the passage of the federal law many injunctions still were is¬ 
sued in labor disputes. In five Ohio cities m the fiscal years 1934 
through 1938 fifty-five mjunctions were issued.^^ These were issued 
in fifty-one cases at the request of employers, m two cases against 
employers, and m two cases in inter-employee disputes. 

The nature of these restraints is of interest in that they show the 
type of controls that may still issue from many state courts. While 

® MilLs, H A , and Montgomery, R E , op ctt, Vol. Ill, p 647 

““ Connecticut, Idaho, Indiana, Louisiana, Maine, Maryland, Massachusetts, Minne¬ 
sota, New Jersey, New York, North Dakota, Oregon, Pennsylvama, Utah, Washington, 
and Wisconsin See Prentice-Hall’s Complete Labor Equipment, Vol. 3, State Labor 
Laws 

“Cleveland, Columbus, Dayton, Toledo, and Youngstown See' Mathews, R. E, 
and otliers, “Survey of Ohio Practice m Issuance of Labor Injunctions ” Ohio State 
Unwersitif Law Journal, June, 1939, Vol 5, No 3, p 289-329 
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other courts m Ohio or other states may not take exactly the same 
attitude toward labor, it seems reasonable to assume that somewhat 
similar conditions will be found elsewhere. The study of conditions 
in Ohio stressed the fact that injunctions are rarely written by the 
issuing judge; they are usually prepared by the plaintiff’s legal 
counsel and submitted to the judge, sometimes after consultation 
with attorneys for the defendant, sometimes without such a discus¬ 
sion. The judge is fiee to make any changes that he consideis 
desirable, but the nature of the restramts indicates that relatively 
little changmg is done. With such an origin, it is not surpnsing 
that the restrictions are sometimes severe. 

One significant fact shown by the study was that ex parte orders, 
those issued without hearing, composed one-fourth of aU the ordeis 
issued. Another important factor was the apparent willingness to 
enjoin peaceful and lawful behavior. In various orders actions such 
as the following were enjoined, public assembly, all publicity con¬ 
cerning a labor dispute, persuading to join a union, peaceful picket¬ 
ing, and pel suasion of potential employees not to seek employment. 
These prohibitions were in addition to the standard ones enjoinmg 
violence, uisults, defamatory publicity, or threats. The conclusion 
by the investigators was that the mjunctions issued tended to have 
a harmful effect on the abihty of worker groups to carry their dis¬ 
putes with employers to a successful conclusion. 

It may be said that where injunctions are unfairly issued they wiU 
be dissolved or revoked on hearing by a higher court on appeal. 
Such may be the case, but a subsequent removal of an injunction 
does not mean that justice has been done As Professor Mathews 
puts It, “Injunctions in labor controversies stand alone in the finality 
of their effect.” Tliis is true because it is not possible to maintain 
the status quo in a labor dispute. One of the collaborators on the 
Ohio study gives an example that pomts up this fact. An injunction 
was issued restraining a local of the motion picture operators’ union 
from trying to organize the operators of a special eight-day showmg 
of a motion picture to be exhibited in a wrestling arena Thiee 
days after the mjunction was issued the union asked for dismissal of 
the writ, since it was issued without notice. A week later the court 
sustained the motion and canceled the injunction. But by that 
time the order had had its desired efEect, the showing was completed 
with non-union operators.*® Whatever one’s sympathies toward at¬ 
tempts by a union to organize non-union workers, the fact remains 
that an injunction later dissolved by the court, implicitly admitting 
Its unwisdom, was used to stop the union just as effectively as if it 
had been sustamed later. 

“ Mathews, R E , op. c%t,, p 320. 
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Justice Black’s comments in Ins dissent in the Meadowmoor Dair¬ 
ies Case^'^ points up this fact even moie clearly peihaps than the 
above case Commenting on the peiiod that the case had been in 
the couits, he said, “It was eight months aftei this (the violence of 
the milk strike) before the S^upreme Court of Illinois directed a 
moie stringent mjunction . . , and seven years befoie this court 
sustained the mjunction. . . As it happened, in the Meadow¬ 
moor case the federal High Court upheld the injunction. Even if 
the view of Justice Black had prevailed, it would have had no in¬ 
fluence on the solution of the dispute that gave use to the mjunction 
Except m so far as it might serve as a precedent, the appeal and 
subsequent reversal of an equity order does not mean a great deal. 
Long befoie the final order is given the dispute will have been 
settled in one way or another. 

The effectiveness of anti-injunction legislation remams to be ex- 
ammed. Although there have been no recent studies of the number 
of injunctions issued, the generally held opmion is that the Norris 
Act sharply decreased the number of injunctions and the sweepmg 
nature of those that still issued from the courts Professor Segal 
concluded, at the close of his study of the Nonis-LaGuardia Act and 
the Couits, that the federal Supreme Court under the new law had 
“gone a long way from the Bedford Stone case, Duplex v Deering, 
Truax v. Corrigan and the Hitchman decisions ” In his opmion, 
the act meant that organized labor was no longer so vulnerable to 
the constant threat of the federal labor mjunction. 

Since the state anti-injunction laws aie so similar to the federal 
law, experience therewith is similar. Although not all injunctions 
have been stopped, the number has been decreased and the nature 
of the prohibitions brought more mto line widi what was necessary 
as a last resort to prevent irreparable damage to property. Profes¬ 
sor Mathews is of the opinion that in a state that has no such law the 
enactment of one would make a great difference m the equity prac¬ 
tice of the couits. Commentmg on the contention that the enact¬ 
ment of such a statute would only declare existing practice, he ex¬ 
pressed the opinion that the study made under his supervision met 
that contention squarely.^® 

The desirabihty of anti-injunction legislation is not easily assessed. 
Even if it were concluded that too many union actions are not sub¬ 
ject to control by injunctions, the laws flrat imposed the restnctions 
on the issuance of such orders are entirely understandable. They 
were a part of the general enactment of pro-labor legislation that 
came, mostly in the 1930’s, as a reaction to the traditional practice 

“’312 U S 287 (1940) 

“ Segal, M ]■, op cit, p 30 
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of legislatures and the courts of dealing with workeis as second-class 
citizens. In addition, there had been many specific abuses of the 
injunction as it was applied in this country to labor disputes But 
has the reaction gone too far; has too much union activity been de¬ 
clared outside tile area of equitable relief? In the United States v. 
Hutcheson case, for example, a jurisdictional dispute in which the 
employer was caught between the contesting unions was held non- 
enjomable. Tliere is no question but tliat as unions grow laiger and 
stronger the possible harmful effects of their actions become greater 
And with the well-developed legal theoiy of our society that holds 
mtangible rights to be property, it seems unreal to argue that they 
should not be protected. 

With stionger unions and the possibility that by economic action 
they can do irrepai able damage to mtangible property rights, ques¬ 
tions of the extent to winch these rights should be protected become 
moie complex. Undoubtedly, the common practice up to the 1930’s 
was, throughout the country, to restrict the actions of workers 
severely. That practice seems still to prevail m some cases where 
states have not enacted anti-injunction laws. In the federal courts 
and those of the sixteen states with laws like the Non is Act excessive 
court controls issued at the request of private employers seem, at 
this wilting, to have been stopped Some mistakes may have been 
made in the interpretation and application of the laws so as to per¬ 
mit questionable action on the part of the unions Nevertheless, the 
over-all result has been beneficial, and similar laws are needed in 
the other states. 


Questions 

1 What were the objectionable couit decisions of the twentieth century 
that gave rise to some of the lestrictions found in the Norns-LaGuardia 
Act? 

2 Did the Nonis-LaGuaidia Act change in any significant manner that 
which previously had been held to be good injunctive practice? Defend 
youi answer 

3 Evaluate the definition of “labor dispute" that is found in the federal 
anti-injunction law Is it a reasonable definition^ How sigmficant has 
it been in the effecbve working of the law? 

4 Has organized labor been freed to an undesirable extent, smce passage 
of the Norris-LaGuardia Act, fiom the application of the anti-trust laws? 

5 Was the Nonis-LaGuardia Act intended to promote a "New Deal” 
type of philosophy of the labor movement oi was it merely an attempt to 
correct an obvious abuse of judicial power? Why? 

6 In view of the speed of the judicialy, especially in appeals cases, what 
are likely to be the net results of appeals of injunction cases even should 
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THE NATIONAL LABOR RELATIONS ACT; 
BACKGROUND AND PROVISIONS 

Background of the National Labor Relations Act 

Questions may logically be raised concerning the need for discus¬ 
sion of the National Labor Relations Act at some length m view of 
the extensive revision of the act by the Laboi Management Relations 
Act, 1947, commonly called the Taft-Hartley Law, However, be¬ 
cause of the great significance of the earlier law, because a consider¬ 
able portion of the pimciples estabhshed under it remained even 
after the revision, and because of the doubtful constitutionality and 
permanence of some of the provisions of the Taft-Haitley Law, it 
seems advisable to survey the National Labor Relations Act rather 
fully. 

There is no one line of legislation or comt decisions that can be 
tiaced to show the background of the National Labor Relations Act, 
its loots are sunk in a number of unfair labor piactices of employers 
that were commonplace m the early 1930’s and piioi to that timed 
In earlier chapters the use of the labor injunction to forestall organi¬ 
zation of workers has been tiaced, noting the abuses that finally led 
to enactment of the Noiiis-LaGuardia Act and a number of similar 
state acts. Significantly, the Norris Act not only limited the power 
of federal courts to issue injunctions in labor disputes, but it declared 
for the first time the public pohcy of the federal government that 
workers should have the right to jom unions if they so desired. 

Another abuse that has been noted is the application of the anti- 
tiust laws to organized labor This application is so entangled with 
the issuance of labor injunctions that it is not entirely separable, but 
it is clear that, whatever Congress intended when enacting the 
Sherman and Clayton Acts, the anti-trust laws have been used ef¬ 
fectively against labor in many mstances. This has occurred at the 

The unfaj: and discriminatory practices were numerous and varied Perhaps the 
best study m recent times was made by a Senate Subcommittee on Education and 
Labor under the chairmanship of Senator LaFoUette The exhaustive hearings and 
data showed frequent use of labor spies, company police, and industrial munitions to 
discourage union organization The use of stnkebieakeis was common and a standard 
“formiilfi’ for strikebieahmg was frequently used in the late 1930’s Discharge and 
blackhstmg of union men and sympathizers was common All in all, many effective 
means of denying workers the right to organize and bargain collectively were used 
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same time that laiger and larger business combinations have been 
growing up in various industries and all parts of the countiy. 

Another source of the new government policy was the stamp of 
appioval upon the unionization of woikeis given by the federal gov¬ 
ernment at the time of the flist World War. During that time the 
government sanctioned, purely as a war measure, the light of work¬ 
ers to join unions The experience that came from that period 
demonstrated the desirability of some sort of organization among 
workmen. However, while this fact seemed clear, there certainly 
was no agreement as to the type of organization that was desirable; 
nor was the theory that unionism was desnable supported by prac¬ 
tical plans to put the theory mto practice. 

Similarly, the sanction of unionism found in Section 7 (a) of the 
NI R.A. was another foremnnei. Again m this instance practical 
plans for enforcement of the sanction did not materialize. 

A final bit of experience that helped to account for the new gov¬ 
ernment policy came from railway labor legislation This is yet to 
be examined,^ but it should be noted here Since 1926 the federal 
Congress had guaranteed the right of railway employees to ]oin 
unions if they so desired This legislation had been approved by 
the Supreme Court and had been working out in a relatively satis¬ 
factory manner prior to the enactment of the National Labor Re¬ 
lations Act. 

Thus, from various abusive practices of employers toward or¬ 
ganized labor that were widely lecognized and from some slight 
experience with policies favoring union organization came a shift 
in the traditional labor policy of the federal government. This shift 
was accelerated by the advent of the depression of the thirties that 
gradually weakened the position of labor, making both organized 
and unorganized workeis less able to handle their own problems. 
Wages and standards of living dropped rapidly and enhanced the 
downward spiral of the depression Conti-aiy to the assumption of 
many persons, the move to ensure the rights of workers to organize 
was not entirely a product of the Roosevelt administration; the en¬ 
actment of the Railway Labor Act in 1926 and the Norris-LaGuardia 
Act m 1932 indicates this fact. However, the movement that was 
perceptible before the election of Franklin D. Roosevelt was speeded 
up and broadened under his guidance. 

The NI R.A. and the right to organize 

In 1933 the federal government made its first attempt at a legis¬ 
lative guarantee of the right of workers to join unions if they desired 


” See below, Ch. XX. 
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That the attempt was destined for judicial overthiow does not make 
It less significant. Under the National Industiial Recovery Act, pro¬ 
vision was made for the preparation by representatives fiom various 
industiies of codes of fair competition. Foi the student of labor 
legislation, Section 7 (a) is the portion of the Recovery Act of most 
interest This section required that every code of fair competition 
contam the following provisions- 

“(1) That employees shall have the right to organize and bargain col¬ 
lectively through lepresentatives of their own choosing, and shall be free 
from the interference, restraint or coeicion of employeis of labor, or 
their agents, in the designation of such lepiesentatives or in self-oigani- 
zation or in other conceited activities for the purpose of collective bar¬ 
gaining or othei mutual aid or protection; 

“(2) That no employee and no one seeking employment shall be re¬ 
quired as a condition of employment to join any company union oi to 
refram fiom joining, organizing, or assisting a labor oiganization of his 
own choosing ” ^ 

It became evident befoie much time had elapsed that the 
N.I.R A., hurriedly conceived and diawn, could not be properly ap¬ 
plied without some administrative body. This was especially true 
of the controversial Section 7 (a) It became more clear as numer¬ 
ous codes were established containing the required guarantees of 
labor s right to organize ^ These stated rights were new and in 
many instances contrary to the traditional attitude of employers. 
In addition, the codes contained varying provisions on matters such 
as minimum wage rates, maximum hours, and overtime rate. Al¬ 
though the original codes were piepaied by representatives of m- 
dustiy, the provisions did not suit all the members of the various 
Indus Lues “ Thus, because of the traditional opposition of a ma¬ 
jority of employers to labor organization and the opposition of some 
to various other labor provisions of the codes it was ceitam that there 
would be many instances m which accusations would be made that 
the codes were not being observed. 

Recognizing this fact, President Roosevelt established in August, 
1933, a National Labor Board with three employer and tliree em¬ 
ployee representatives and an impartial chairman representing the 
public. Senator Robert Wagner w^is named chairman and William 

“ Section 7 (a), N I R A , 49 Stat 195, 1933 

* 535 industrial codes were approved by the middle of December, 1934 U S 
Bureau of Labor Statastics, Bulletan No. 616, Handbook of Labor Statistics, p 512 
Washington, D C • U S Government Printing OfBce, 1936 

® Occasionally labor representation was found on the industrial code-making groups 
In general, however, labor clauses were unilaterally written mto the codes because 
they were requued by the NIR A 
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Leiserson, executive secietary; the representatives of management 
and labor included Leo Wolman, Walter Teagle, Wilham Green, 
John L. Lewis, Gerard Swope, and Louis Kirstein. The powers and 
duties of the board were rather vaguely stated at first They were 
to include, (1) settling controversies between employers and em¬ 
ployees that tended to impede the pmposes of the National Indus¬ 
trial Recovery Act, (2) estabhshmg local or regional boards, similar 
in composition to the national board, to which duties of the national 
board could be delegated, (3) reviewing the deteimmations of the 
lower boards, and (4) making lules and regulations governing the 
procedure to be followed in discharging its functions. 

Actmg under its power to establish subordinate boards, the Na¬ 
tional Labor Board set up nineteen regional labor boards by March, 
1934 By July 1, 1934, the board and its regional counterparts 
had handled 4277 cases, settlmg slightly over foui-fifths of them, 
Nearly two-tliirds of the cases involved alleged violations of Section 
7 (a). 

In February, 1934, tlie President issued an order specifically direct¬ 
ing the enfoicement of Section 7 (a). In this task the boaid was to 
designate, when necessaiy, appropiiate representatives for collective 
bargammg Refusals to abide by the laboi piovisions of the codes 
were to be reported by the board to the administration of the 
NI R A, foi action, a veiy weak enforcement means indeed,® Actu¬ 
ally, tlie stiongest threat to bolster enforcement was that of the le- 
moval of the “Blue Eagle,” symbol of cooperation m the recovery 
effort. This was inadequate to provide for effective enforcement. 
Some concerns paid no attention to the board and its action Con¬ 
sequently, it went out of existence on July 9,1934, its functions were 
assumed by another boaid—the first National Labor Relations 
Board. 

Meanwhile, Senator Wagner, chairman of the original National 
Labor Board, was learnmg from experience in his position on that 
body He saw the meffectiveness of appeals to patriotism as a basis 
for enforcing a code of behavior when some provisions of that 
standard conflicted with economic interests or desires. Wheie such 
conflicts, real or imagined, developed there was need of legislative 
standards and means of enforcement rather than of requests for 
observance of the law. As a result of his observations, early m 1934 
the Senator introduced into Congress a bill guaianteemg to workers 
the right to collective bargaining by specifymg as unfair a number 
of practices of employers that tended to deny this right. The bill 

“Executive Order 6580, dated February 1. 1934 Executive Order 6612-A was in¬ 
tended to improve enforcement by providing that the board could report findings on 
violations, with recommendations, to tlie Attorney General for possible prosecution 
This was in addition to referral to the Compliance Division of tlie N.I.R A 
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provided for an administrative boaid to apply the act Failing to 
enact this bill into law. Congress did pass a joint resolution'' that 
authorized the President to create a board or boards to investigate 
disputes arising over Section 7 (a) or any that threatened to burden 
the free flow of interstate commerce These boards could conduct 
elections to determine appropriate representatives for collective 
bargainmg 

The first National Labor Relations Board 

When the first National Labor Relations Board was cieated ® it 
was given essentially the functions that were authorized m Public 
Resolution No. 44 In contrast with its predecessor, the new board 
was composed of three men, all representing the public. Lloyd K 
Garrison, Haiiy A MiUis, and Edwin S. Smith. As was true of its 
predecessor, it had little power to enforce anything and it was not 
an agency to administer Section 7(a) alone. Rather, it was a dis- 
pute-setthng agency, with a majority of its cases arising over allega¬ 
tions that Section 7(a) had been violated 

In addition to trying to settle disputes, the new board had the task 
of designating appropriate bar gaming units and employee repre¬ 
sentatives in those units, it was hoped that this service would result 
in fewer disputes In naming proper bargainmg i epresentatives, the 
board could hold elections, the elections weie to be held when the 
parties so agreed, and if they failed to agree the board could order 
that an election be held The board exercised its power to order 
elections in thirty-six cases. In nme instances requests for elections 
were denied on the grounds that an election was not m the public 
interest. 

Smee the new board was to perform neaidy the same functions as 
the National Labor Board, it took over the regional labor board or¬ 
ganizations. One of the weak points of the board was, as m the case 
of its predecessor, inability to enforce rulings Removal of the 
“Blue Eagle” did not put heavy pressure on an employer to comply. 
Although the orders of the new board were not subject to executive 
review, its decisions were to be transmitted to the President thi'ough 
the Secretary of Labor. Its activities were hmited to disputes m- 
volvmg the light of workers to organize and to questions of repre¬ 
sentation and anti-labor discrimination. 

The number of cases handled by the first National Labor Relations 
Board was not impressive. From July 9, 1934, until its demise on 
July 16, 1935, subsequent to the Schechter decision invalidating the 


’’ Public Resolution No 44, 73rd Congress, approved by the President June 19, 1934 
“Executive Order 6763, dated June 29, 1934, 
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codes, it handed down only 227 decisions However, this figure is 
slightly misleading. The joint resolution of Congress passed in 
1934 authorized the President to estabhsh a board or boards, as he 
saw fit, to handle disputes Actmg under this authority, he ap¬ 
pointed three special boards, the National Longshoremen’s Labor 
Board, the National Steel Labor Relations Boaid, and the Textile 
Labor Relations Board. The Longshoremen’s Boaid was named 
to investigate the Pacific Coast longshoiemen’s stiike while the Steel 
and Textile Boaids weie to do m then respective industiies much the 
same thing as the National Labor Relations Board did in others. 

The Longshoremen’s Board rendered its reports on the strike in 
question and did nothing more. On the other hand, the board in 
the steel industry acted upon forty-two cases and was functioning 
until the Schechter case stopped actions, cases pending at that time 
were dismissed. The textile industry board held fifty-two healings 
but issued only six final decisions. This record looks especially poor 
in view of the fact that the board reviewed over 1600 complaints 
involving nearly 580 mills, the heaimgs held involved complaints 
agamst forty-eight mills.*’ Altogether, the functioning of the first 
National Labor Relations Board and the special boaids acting with 
it was far from unpiessive. But the work was pioneeimg action 
that set the stage for the subsequent creation by specific legislation 
of the second National Labor Relations Board in 1935 

It is difficult to evaluate Section 7 (a) and the boards that were 
established to admmister it. There was no agreement as to its de¬ 
sirability, many persons in business and the professions believing 
such a guarantee to be unwise and ill-advised. The section was 
based on the assumption that it was desirable for labor to be or¬ 
ganized in unions independent of employer control Strong, non- 
dominated unions would enhance the bargaining power of workers, 
which would in turn enable them to get for themselves more ade¬ 
quate wages, better working conditions, improved dispute-settling 


"U S Bureau of Labor Statistics, Bulletin No 616, Handbook of Labor Statistics 
(1936 edition), pp 12-16 

“Two other special labor boards might be named m passing, both were agencies 
of the recovery effort The Automobve Labor Board was established by the President 
in March, 1934. It was to function only in labor disputes m automotive manufactur¬ 
ing m which both parties agreed to present to lire board and to hold themselves bound 
by its decision Most of its work dealt with seniority cases, but it settled a number of 
strikes and conducted a few coUecbve bargaming elections The Petroleum Labor 
Pohey Board was formed by Secretary of Interior Ickes late m 1933 to advise him 
on pohcies concerning petroleum labor and questions arising from die enforcement 
of the codes, it was also to attempt to settle disputes and to try to obtain comphance 
with the laboi provisions of the codes m petroleum Most of its work arose from 
alleged violations of the code wage-hour provisions, aldiough some other cases were 
submitted to it 
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metliods, and so forth Such an idea was not new; the courts and 
the lawmakers had given lip service to it for a century, and most 
labor economists are strongly of the opinion that organization of 
workers is desirable. Whatever the attitude of certain groups with 
vested mterests relevant to the oigamzation of workers, the attempt 
of the federal government to extend such guarantees to a great num¬ 
ber of workers all over the country was unprecedented m the United 
States but highly desirable. In any social or economic movement 
that IS a pioneeimg one many errors are certain to be made. Un¬ 
doubtedly, mistakes were made in this case, but the very mistakes 
highlighted pitfalls that should be avoided in the future. 

The activities of the boards were also of value Clearly, they 
could have done a better job if there had been some powei of en¬ 
forcement. Even without such power, the boards reported the 
settlement of over 1700 disputes. Not all of these disagreements 
hmged on the rights protected by Section 7 (a), but many did. 
Every instance in which the boards figured in the equitable settle¬ 
ment of a dispute was a contribution to current and future peace in 
labor relations. Another important contribution was that of holdmg 
elections, a new method of promoting collective bargaining on the 
basis of appropriate bargaining units and of trymg to assure that 
bargaining was done by the representatives desired by the workers. 

The National Labor Relations Act 

President Roosevelt and his advisors (and to a lesser extent, ihe 
73rd Congress) were not easily distracted from a goal once it had 
been estabhshed So the ruling by the Supreme Court in the 
Schechter case did not stop “New Deal” experimentation Conse¬ 
quently, the guarantees of Section 7 (a) were soon to reappear in 
Congress in a separate piece of legislation. However, the policy 
when restated was set forth as a law rather than as a jomt resolution 
or an executive order. The enactment restating the guarantee that 
had been Section 7(a) was destined to become one of the most de¬ 
batable economic controls ever passed in the United States. 

It has already been noted that the federal government must use as 
a basis for labor regulations either the power to tax or the power to 
regulate interstate commerce. There was no readily observable re¬ 
lationship between organization and taxing power. Thus, the Na¬ 
tional Labor Relations Act,^^ proposmg to guarantee labor’s right to 


“ For the specific decisions rendered by die Boards see Decisions of the National 
Labor Board, Vol 1, Parts I and II, 1934, and Decisions of the National Labor Re¬ 
lations Board, Vol I, Part III and Vol II, 1935, both published m Washington, D C. 
by the U S Government Prmting OJHce 
”49 Stat 449, 1935 
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organize, was founded on the commerce power. In order to con¬ 
vince the public of the relationship between the regulations imposed 
by the law and interstate commerce, Congress pieceded the act with 
a lengthy statement of “Findmgs and Policy.” The statement is of 
interest for its reasoning, it read, in part: 


“The denial by employers of the right of employees to organize and the 
refusal by employers to accept the procedure of collective bargaining 
lead to strikes and other forms of industrial stiife or unrest which have 
the intent or the necessaiy effect of burdening oi obstructing com¬ 
merce. . . . 

"The inequality of bargaming power between employees who do not 
possess full freedom of association or actual liberty of contract, and em- 
ployeis who are organized in the corporate or other foims of ownership 
association substantially burdens and affects the flow of commerce, and 
tends to aggravate recurrent busmess depressions by depressing wage 
rates and the puichasing power of wage earners in industry and by 
preventing the stabilization of competitive wage rates and working condi¬ 
tions within and between industries. 

“Experience has pioved that piotection by law of the right of employees 
to organize and bargain collectively safeguards . and promotes the 
flow of commerce. 

“It is hereby declared to be the policy of the United States to ehminate 
the causes of ceitain substantial obstructions to the free flow of commeice 
and to mitigate and eliminate these obstructions where they have oc¬ 
curred by encouraging the practice and pioceduie of collective bargain¬ 
ing and by protecting the exercise by workers of full freedom of associa¬ 
tion, self-organization, and designation of representatives of then own 
choosing, for the purpose of negotiating the ternis and conditions of 
their employment or other mutual aid or piotection.” 

This statement of findings and policy was, as stated, partly in¬ 
tended to convmce the comts of a relationship between unionism 
and commerce. However, the statement is of interest for the eco¬ 
nomic theory implicit therem Most of the “New Deal” economists 
supported the doctrine that a moie even distribution of income was 
needed to revive and retain prosperity The espousal of the right of 
workers to form unions independent of employer control was in part 
an attempt to guarantee basic rights of mdividual workmen, but it 
was also an attack on the depression. Unions were a means to an 
end, they could bring higher wages and greater purchasing power 
to workeis 

With the basic pohcy stated above, the general nature of the law 
could be suimised The gist of the law- is found m Sections 7 and 
8. Section 7 states. 
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“Employees shall have the right of self-organization, to forai, join, or 
assist labor organizations, to bargam collectively through representatives 
of their own choosing, and to engage m concerted activities, for the pur¬ 
pose of collective bargaining or other mutual aid or protection.” 

In order to effectuate this guarantee, Section 8 listed five unfair 
labor practices prohibited to employers covered by the act. These 
were- 

“(1) To interfere with, restrain, or coerce employees in the exercise of 
the rights guaranteed in section 7 

“(2) To dominate oi interfere vnth the formation or administration of 
any labor organization or contribute financial or other support to it . 

“(3) By discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discourage member¬ 
ship in any laboi organization: Provided, That nothing in this Act ... or 
in any other statute of the United States, shall preclude an employee from 
making an agreement with a labor organization (not established, main¬ 
tained, or assisted by any action defined in this Act as an unfair labor 
practice) to requiie, as a condition of employment, membership therein, 
if such labor organization is the repiesentative of the employees ... in 
the appropriate collective bargaining unit 

"(4) To discharge or otherwise discnminate against an employee be¬ 
cause he has filed charges oi given testimony under this Act 

“(5) To refuse to bargam collectively with the representatives of his 
employees, . ” 

Such were the key prohibitions of the National Labor Relations 
Act, the 1 emainder of the law defined the terms used and the broad 
outline of the machinery needed to administer it. It should be 
noted that the law as passed specified only the rights of workers and 
the duties of employers. Nothing was said that in any way indi¬ 
cated duties or responsibilities of workers or unions or any rights of 
employers. Probably this one-sidedness was, to the average person, 
the most objectionable feature of the act, in the post-World War II 
period it gave an excellent talkmg point to the act’s opponents, who 
seized upon the occasional irresponsible acts of unions to attack the 
National Labor Relations Act and demand its revision or repeal. 

Most labor leaders, however, defend the manner in which the law 
was drawn. They maintain that, without guarantees of workers’ 
lights to organize in unions of their own choosmg, many employers 
would refuse to allow umonization. And as for a requirement that 
unions bargain collectively, it is argued that such a law is not needed 
because collective bargaining is essentially tlie only purpose of un¬ 
ions. It may be true, in a technical sense, that no legislation is 
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needed to compel a union to bargain But the manner in which 
bargaining is done is another matter There is little doubt that the 
bargaining practices of some unions aie not, fiom the start of nego¬ 
tiations, seiious effoits to find a mutually satisfactory and workable 
solution to some controversial issue tliat has brought the parties to¬ 
gether in a bargaining conference. Early negotiations often seem 
to be the time when union leadeis seek to publicize tlieir position 
rather than to get down to earnest examination of points in dispute. 

A number of definitions in the act are of importance in under¬ 
standing its meaning and coverage. As to the latter, the law ex¬ 
tended only to employers and employees who were engaged m com- 
meice or mdustnes affecting commerce Thus, employees of the 
United States or any state oi pohtical subdivision thereof were not 
covered, neither were those persons who were subject to the Rail¬ 
way Labor Act Also, agiicultmal laborers and domestic servants 
were excluded, as weie persons working for parents or spouse. 

The term "commerce” was not diflacult to understand, essentially, 
it referred to all commeice between the states oi teiiitories or be¬ 
tween them and any foreign nation. The expression “afifectmg 
commeice” was not so clear, because it is the term that broadened 
the coveiage of the law the exact definition is reproduced here 
"The term affectmg commerce means in commeice, or buidenmg oi 
obstructing commeice or the fiee flow of commerce, or having led 
or tending to lead to a labor dispute burdening or obstructing com¬ 
merce or the free flow of commerce ” Under such a definition, al¬ 
most any firm that sliipped goods in commerce would have been 
subject to the law. Although some admmistrative and court 
opinions were necessary to mdicate exactly what quantity of goods 
should be shipped in commerce to subject a firm to the law, there 
was nothing in the act itself that prevented application of the law 
where sliipments m commerce were extremely light. It probably 
should be noted in addition that the law did apply to workers m 
the District of Columbia and the Territories whether the employer 
shipped goods in commeice or not. 

Since the law was designed to lessen the number of labor disputes 
that affected commeice, or to try to settle them, the teim “labor dis¬ 
pute” also was given a very broad connotation. It was defined as 
“any controversy covering terms, tenure, or conditions of employ¬ 
ment, or conceniing the association or representations of persons in 
negotiatmg, fixing, maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless of whether the dis¬ 
putants stand in the proximate relation of employer and employee.” 
This definition, similar to that m the Nonis-LaGuardia Act, made it 
possible foi non-employee representatives of an outside union repre- 
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senting the workers to bargain with employers. The lefusal of em¬ 
ployers so to bargain gave rise to many labor disputes under the 
luiisdiction of the administiative board that is to be discussed pres¬ 
ently. 

It is inteiesting to note that Congiess did not define or give any 
indication of the meaning of some of the most vague terms of the 
act. Thus, theie weie no guideposts to indicate the connotation of 
“bargain collectively” or “restiain oi coerce employees’^ oi “the unit 
appropiiate for the purposes of collective bargaining ” As we shall 
see in the next chapter, the lack of any definition of some of these 
terms has necessitated a large amount of interpretation The omis¬ 
sion of such definitions has given the National Labor Relations 
Board much leeway m making decisions. Whether this is good or 
bad depends on the composition of the boaid and the reactions of 
individuals 

The administrative organi 2 ation 

To administer the act, a three-man National Labor Relations 
Board was created The members, all repiesentmg the public, were 
first appointed foi one- tlnee- and five-year terms respectively, sub¬ 
sequent appointments weie for five-year terms Members were 
paid $10,000 per annum and were ehgible for leappomtment. 
When the members of the board were appointed, the “first” Na¬ 
tional Labor Relations Board, created puisuant to Public Resolution 
44, ceased to exist. Employees of the old board, records, papers, 
property, equipment, and unexpended funds all were transferred to 
the new agency The board was empowered to establish a field 
staff to cany out its functions. And the national board could make, 
amend, and rescind such rules as it deemed necessary to carry out 
the provisions of the act 

In establishing its field organization, the board had m 1946 twenty 
regional offices in key cities of the United States plus offices m 
Hawaii and Puerto Rico. Since the great majority of cases were 
filed m the regional offices, these were important parts of the organi¬ 
zation Each such office had a staff including a director, a number 
of examiners and lawyers, and clerical help as needed These 
regional offices weie on the fiimg line, in so far as the act was con¬ 
cerned, interpreting and applymg it as its officers saw fit, subject 
always to guiding decisions, or ovenuling, from the national office 

In administering the act, the task of the board was twofold- (1) to 
prevent or remedy unfau labor practices of employers that might 

When especially novel problems confronted the regional boards, they could send 
“Requests for Advice” to the national office Despite this fact, the regional ofBcers 
had a heavy responsibility in interpreting the act 
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tend to discourage organization of theii workers or inteifere with 
or discourage the practice of collective baigaming, and (2) to detei- 
mme appropriate baigainmg units and representatives desned by 
workers for collective bargainmg The board did not have au¬ 
thority ovei any other type of labor dispute, a matter of wages oi 
hours, for example, could not be brought before the board unless 
wages or hours were being manipulated m such a way that there 
was discrimination against union oi potential union members 
However, the board’s authority was not limited to cases m which 
there was a formal union oi union activity, unfair labor practices 
directed agamst infonnal or spontaneous gioupmgs of workers 
weie subject to the scrutiny of the boaid just as they would have 
been if directed agamst any independent uniond'^ 

Procedures under the act 

It is not intended to discuss in tins chaptei the manner in which 
the law was interpreted and applied, but it is desiiablc to outline the 
geneial procedure under which an unfair laboi practice or a lepie- 
sentation case was handled. Let us note the mannei m which the 
law functioned m an unfair labor practice case. Fust of all, the 
board or its lepiesentatives could not investigate such a situation 
on their own initiative They might have had every reason to be¬ 
lieve that there were unfair laboi practices in existence m a ceitain 
plant, but until the time that some individual or labor union filed a 
chaige with the regional diiectoi alleging that unfair piactices had 
occurred the hands of the board were tied. 

Once charges were filed, a field examiner was assigned the task of 
making an investigation to gather all pertinent facts, the employer 
was notified of the nature of the charge and asked to supply the 
regional office with his version of the state of affairs. The person 
who filed the complaint was encomaged to submit a written state¬ 
ment or affidavit giving infoimation concerning the unfair labor 
practice. After the paities to the dispute supplied mfoimation the 
field examiner could inteiview persons with a knowledge of the 
situation Once the investigation was completed and the report of 
the field examiner made, the case could be disposed of by withdrawal 
of the chaige, dismissal, oi settlement 

If the investigation indicated either that there was no violation 
of the unfair labor practices section of the act or that the board did 


^‘For an excellent popular presentation of die powers and procedures of tlie board 
see Division of Labor Standards, U S Department of Labor, Bulletin No 81, A 
Guide to the National Laboi Relations Act Washington, D C U S Government 
Printing Office, 1946 The following pages contain muoli material based on that 
pamphlet 
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not liave jurisdiction ovei the paiticular issue, the legional director 
recommended withdrawal of the charge by the person or organiza¬ 
tion that filed. In case of withdiawal, the employer was notified 
and that was the end of the matter. There is one mterestmg fact, 
however, concernmg the withdiawal of cases. Although the board 
could not act unless some person or organization filed chaiges, once 
filed, the hoard did not have to peimit withdiawal if it did not choose 
to do so. The puipiose involved herein was the prevention of settle¬ 
ments that would not have been in keeping with the piinciples upon 
which the N L R A. was based. Thus, an employer who sought to 
make a money payment to the workeis in return for a withdrawal 
might not succeed in getting the charge withdrawn if the regional 
director decided that the settlement did not adequately live up to 
the standards of labor practice specified in the N L R.A. 

If the aggrieved party did not wish to withdiaw a complaint in 
compliance with the recommendation of the regional director, the 
latter could dismiss the case. In notifymg the paities of his action, 
the director followed the practice of calling to the attention of the 
complamant the fact that he could appeal his case to the national 
boaid within ten days. That body could support the dismissal or 
direct fuither mvestigation. 

In case the investigation of the field examiner showed that there 
was merit m the charge, there weie two general methods of settling 
the matter. The one which was tried first, probably by the field 
examiner, was an mfoimal settlement without proceedings The 
idea was that mformal and voluntary settlements were the ones most 
likely to prove effective m the long run. For such a settlement to 
be acceptable, the employer had to be wilhng to take the action 
necessary to remedy the unfair labor practices found to exist. This 
action might consist of reinstatement of workers, baigainmg col¬ 
lectively, 01 other action dictated by the findmgs of the investigator 
All such informal agreements were subject to the approval of the 
regional director, no cases were to be closed in the regional office 
without proof of compliance, including posting of notices of the 
agreed settlement. Failure of an employer to live up to such a 
settlement might have lead to the issuance of a formal complamt by 
the regional duector 

Informal settlements such as those noted above accounted for the 
great majority of all the unfair labor practice cases that came before 
the board. It is reported that up to mid-1946 over ninety per cent 
of all cases were withdrawn or settled informally At least two- 
thirds of the cases that were not withdrawn were settled by agree¬ 
ment of the parties in the manner outlined m the foregomg para¬ 
graph. 
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If the investigation indicated that the charges had a basis in fact 
and if efforts of the field examiner to binig about an informal settle¬ 
ment showed no results, a formal complaint and notice of hearing 
was issued The complaint was served on all parties and contamed 
a formal statement of the unfair practices with which the employer 
was charged. The latter had ten days in which to answer the com¬ 
plaint, settmg foith his defense. This filmg of the complaint was 
the first formal action taken m a case The fact that the employer 
had only ten days in winch to answei the complaint was not quite so 
restrictive as might be thought. In most instances he knew before 
the end of the field examiner’s investigation and attempts at settle¬ 
ment precisely what the situation was and whether or not he 
intended to settle voluntarily or fight the case. Therefore, his pre¬ 
paration for defense could begin in advance. 

After a foimal complaint had been issued, or even after the hear¬ 
ings, the parties still might get together to settle the issue voluntarily, 
although the settlement had to be in keepmg with the provisions of 
the law. Under such a settlement, the parties and a representative 
of the hoard signed an agreement that the board could issue an 
order directmg certain action required to remedy the unfair labor 
practices and that it would be accepted. Frequently, the agree¬ 
ment included employer consent to a decree from the Circuit Court 
of Appeals that embodied the terms of the board order. All such 
agreements were subject to the approval of the national board In 
case of failure of the employer to comply with the terms of the agree¬ 
ment, the board petitioned the Circuit Court for enforcement 
However, in mstances when the settlement included agreement to 
the entry of a court decree, the board would then seek to have the 
company held m contempt of court. 

But suppose a case arose, as was infrequently true, in which aU 
attempts at informal settlement were to no avail; what happened 
then? A for-mal hearing was held, usually near the location of the 
trouble spot giving rise to the case. The hearing, open to the public, 
was before a presiding trial examiner from Washington Both the 
board and tire defendant employer would be represented by attor¬ 
neys at this stage, an attorney from the regional oflEice handling the 
government’s case The trial examiner and all parties to the hear- 
mg had a right to call witnesses and examme or cross-examine them. 
Subpoenas could be issued by the trial exammer to require attend¬ 
ance and testimony of a reluctant person 

When the hearing was concluded, the trial examiner prepared an 
Intel-mediate report summarizing his findings of fact and his recom¬ 
mendation for isposal of the case His recommendation could be 
for dismissal oi for certain actions to be taken by the employer m 
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order to remedy the unfair labor practices found to exist. Copies 
of the report were sent to all parties and to the national boaid. 
Although this lepoit was not final, it indicated what was likely to 
be the ultimate action of tlie boaid and gave the parties a final basis 
on which to agree voluntarily without a formal Older of the board 
However, either party had ten days withm which to ask peimission 
to appear before the national board for oial arguments on the case, 
either party also had fifteen days m which to file exceptions to the 
leport 

The final step in a case that was earned to the bitter end was the 
review of the entire record of the case by the national boaid, this 
might be with or without oral arguments by the parties mvolved 
The board could oider dismissal of the complaint if it found no 
violation of the law. If it did find a violation, it directed the em¬ 
ployer to cease and desist fiom certain labor practices proscribed by 
the law and to undertake certain actions to remedy the unlawful 
piactices Along with the remedial action directed, all boaid 
orders required the employer to post notices contammg the terms of 
the order. 

Subsequent to the order of the boaid, the regional director from 
whose region the case arose contacted the employer to work out 
the terms under which the older was to be effectuated If the em¬ 
ployer was willmg to comply and took the necessary steps, the 
director made an investigation and reported tlie facts to the national 
boaid. If these were acceptable to the board, the case was closed, 
but only for as long as the employer contmued to observe the 
terms of the directive 

The act did provide that “any person who shall willfully resist, 
prevent, impede, or inteifeie with any member of the Board or any 
of its agents or agencies in the performance of duties puisuant to 
this Act shall be punishable by a fine of not moie than $5,000 or by 
imprisonment for not more than one year, or both,” but there was 
no provision for the enforcement of board orders If an employer 
was unwilling to comply with an order, the board could request the 
Circuit Court of Appeals to enforce it; conversely, the employer 
might petition the same Court to set aside the order Either party 
of course had the right of appeal to the Supreme Court. 

When the Circuit Court reviewed a board order and directed its 
observance, the first actual compulsion entered the case. Failuie to 
observe a court decree made the violator subject to punishment for 
contempt of court. After court direction of observance of an order, 
the board was to mvestigate to ensure compliance, and if such was 
not found to report its findings to the court. 

The power of the board to issue orders amounted to putting the 
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injunction shoe on the othei foot By proceduies similar to couit 
injunctions the power of a government body to direct the pei- 
formance or the cessation of ceitain actions put many employers in 
a position in which they could not deal with the attempts of their 
workers to oiganize as they might have liked Essentially, labor 
shifted vsdthm a period of five years from a condition in which it 
bore the biunt of numerous injunctions to one m which it enjoyed 
numerous quasi-mjunctive orders in its favor. 

Determination of bargaining units and representatives 

It has been said that the other function of the board was to deter¬ 
mine the pioper representative for the purpose of collective bargain¬ 
ing. This was essentially a double question or problem involving 
the determination (1) of the appropriate bargaining unit, and (2) 
of the pioper representative of tlie workers in that bargaining unit. 
These problems again arose out of requests made to the board; it 
could not act on its own accord. Up through World War 11 either 
a union oi, under certain conditions, an employei could petition the 
boaid to ceitify the proper baigainmg agent. The union might file 
a petition at any time that it felt itself in a position to win an elec¬ 
tion or otherwise prove that it was the piopei representative The 
employei, on the other hand, could file a petition only if two or moie 
unions each claimed to lepresent a majoiity of the employees The 
purpose of this provision was so that an employer would not be able 
to call for an election at a time when he could influence in some way 
the outcome of an election While he was restricted m liis right to 
petition foi election, the employei was within his rights to refuse 
lecognition if he had an honest doubt as to whether the union de¬ 
manding recognition actually repiesented a majority of the em¬ 
ployees in the appropriate baigammg unit 

More needs to be said in the foUowmg chapter about the interpre¬ 
tation of an appropiiate bargaining unit Many cases have arisen 
over this question, and the varied luhngs are of mterest and impor¬ 
tance Here we shall only note the problem. There are a number 
of potential bargaining units, perhaps the narrowest would be the 
members of one craft woiking for one employer, the broadest, an 
industrial-type organization stretching over a wide geographical 
area. Between these exti ernes there might be craft oiganizations 
on an area-wide basis, mdustrial organizations on a plant-wide or 
multi-plant basis, or perhaps some other arrangement. Since it 
would be an extremely laie occasion when all persons agreed on an 
appropriate unit for bargaining, especially in view of the conflict 
between the A F of L and the C.I.O., the nainmg of the proper bar¬ 
gaming unit was not easy. 
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Let us assume that this matter was not a pioblem and that the 
petition for determination of the proper bargaining representative 
had been con'ectly filed on the prescribed forms. If such were the 
case, a field examiner fiom the regional ofBce investigated to deter¬ 
mine whether the union m question had a substantial interest in 
the representation of the unit. This could be proven by showing 
applications for membership, records of dues payment, or other such 
papers indicating representation of thirty per cent or more of the 
workers in the unit. Evidence of interest would also be assumed 
where the union in question was a paity to a current or recently 
expired agreement covering all or a part of the workers FmaUy, 
interest would be assumed if the employer and the unions involved 
agreed among themselves to a “consent election.” If the confer¬ 
ence oi other investigation conducted by the field examiner showed 
that a question of representation had arisen and that the petitioning 
union had suflScient representation among the workers, he would try 
to effect a voluntary and informal settlement If a question of repre¬ 
sentation had not arisen, if the union lacked sufficient representation, 
or if some other condition indicated there was no need of an election, 
the petition would be withdrawn or dismissed. 

In case the petition appeared to have merit, the simplest and most 
obvious voluntary adjustment of the issue was by a recognition 
agreement. This meant that the employer and the union signed 
an agreement specifying the bargainmg unit and the fact that the 
union represented a majority of the employees m the unit and that 
the employer recognized and would bargam with it. Such an agree¬ 
ment was subject to the approval of the regional director, who would 
require to be posted in the plant for a peiiod of five days the text 
of the agreement and a notice that an mterested party could con¬ 
test the agreement. Failmg such objection, the regional director 
granted approval and the case was closed. 

A second type of voluntary settlement of representation cases that 
was allowed under the act was the consent cross-check This, like 
the recognition agreement, could be used only when one union was 
mvolved. In this instance, the union and company signed an agree¬ 
ment indicating the bargainmg unit and agreeing to have a repre¬ 
sentative of the board check some specified documentai-y proof of 
union membership, such as apphcations for membership or dues 
records, against the employei’s payroll of a certain date. Once the 
cross-check was completed, if the union was not designated by a 
majority of the workers, the regional director would drop the case 
and notify the parties. If the imion had been designated by a ma¬ 
jority, the diiector required posting in the plant copies of the cross¬ 
check agreement and outcome and notice of a five-day opportunity 
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to contest the finding. If no such objection was forthcoming after 
five days, the union was officially designated as the bargaining agent 
and the case closed. 

Still another type of voluntary settlement of representation cases 
—one that was used frequently—^was tlie consent election. This 
could be used where more than one union was involved or where 
there was doubt as to the validity of union records as proof of mem- 
beiship. In these cases, the employer and union or unions signed 
an agreement settmg out tlie bargaining unit, the date of the payroll 
to be used to determme eligibility for voting, and the place, date, and 
hours of the consent election. The employer also signified his will¬ 
ingness to recognize and bargain with the union designated by a ma- 
joiity of the employees voting in the election This last pomt should 
be noted, the bargaining agent was named by a majority of the em¬ 
ployees actually voting, not of diose eligible to vote. 

The techniques of holding such an election need not be examined 
in detail An'aiigements were made by a field examiner from the 
regional office who usually held pre-election confeiences to work 
out as many details as possible The actual supeivision of votmg 
and counting of the votes was done by agents of the boaid, with an 
equal number of representatives of each paity present to observe 
and assist, Provisions were made for either party to challenge 
votes for reasonable cause. In case no union received a majority 
of the votes cast, a run-off election was required between the two 
unions or between one union and no-union representation, depend¬ 
ing on which choice received the most or second largest number of 
votes, unless there were so many votes challenged as to affect tlie 
outcome, the lun-off would of necessity result m some one choice 
obtaming a majority. If theie were no objections within five days 
to the conduct of the election, the results were certified; if there 
were objections, the regional duector mvestigated. In either case, 
his rulmg in a consent election was final and binding 

If after a petition was filed the field examiner could get no agree¬ 
ment or any sort of voluntary settlement, a hearmg had to be con¬ 
ducted. This was held, after due notice from the regional director 
to all interested parties, before a trial exammer Unions wishing 
to participate m the hearing could ask permission to do so. How- 

“Two other types of voluntary settlement might be mentioned, the stipulated 
cross-check and die stipulated election For tliese the formal action and certiflcation 
came from the national board ratlier tlian the regional director 

“ However, late m 1945 regulations were changed to allow the regional director to 
conduct a secret ballot or dechne to continue an mvestlgation if no substantial issues 
were involved (such as tlie appropriate bargammg unit) See, Eleventh Annual 
Re-poit of the National Labor Relations Board, p. 181. Washington, D. C U. S. 
Government Printmg Office, 1947 
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ever, they could take no part unless their request was granted, either 
by the regional director prior to the hearing or by the trial examiner 
while the hearing was in progress. At the hearing the interested 
parties were heard and allowed to submit evidence, the entire pur¬ 
pose bemg to gather sufEcicnt data to allow the board to reach a 
decision, After the close of the procedures the parties were allowed 
one week in which to file briefs concerning the case or to request a 
hearing before the national boaid. 

Upon receipt of the record of the hearing the N.L R.B. reviewed 
the case, heard interested parties if they had been granted permis¬ 
sion to appear, and rendered its decision. It conld dismiss the peti¬ 
tion if the unit sought was not an appi opriate one for collective bar¬ 
gaining. The more likely decision was the direction of an election, 
in which case tlie board specified the bargaining unit for which the 
election was to be held, the unions that were to appear on the bal¬ 
lots, and the groups of employees that could participate in the 
election The regional director usually was required to hold the 
election within thirty days of the rendering of the decision. 

Once the election was held, according to the procedure worked 
out, and the results tallied and supplied to the interested parties, 
each one had five days in which to file objections with the regional 
director. Filing of such objections called for an investigation by the 
director, on completion of which a report and recommendation was 
made to the national board. There followed another five-day period 
m which exceptions could be filed before that body The board 
might make or cause to be made a further investigation, if it saw 
fit, and, finally, the decision was issued either dismissing the peti¬ 
tion, certifying a specific union as the exclusive bar gaming agent, 
or taking other action if necessary. Of course, if there was no ob¬ 
jection to the conduct of the election, the regional director so re¬ 
ported and the board certified the union receiving the majority of 
the votes as the exclusive bargaming agent for employees in the 
specified bargaining unit. In this and in the consent type of elec¬ 
tion, a run-off between the two choices receiving the highest number 
of votes was necessary if no one received a majority in the first ballot¬ 
ing 

There were no provisions in the act for the enforcement of deci¬ 
sions issued m representation cases. Actually, there was no need 
for such because a failure to observe the decisions would lay the 
company open to a charge of unfair labor practices. The determina¬ 
tion of the proper bargainmg imit and representatives was only a 
means to the primary goal of the law; namely: the prevention of un¬ 
fair labor practices that mterfered with the right of workers to or¬ 
ganize and engage m the process of collective bargaming. There- 
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fore, if the board directed on the basis of an election that some one 
union be designated as bargaining agent, an employer who refused 
to reeognize and bargain with the union had committed one of the 
five unfair labor practices listed in the act. On the fifing of a com- 
plamt, the board could stait pioceedings on an unfair labor prac¬ 
tice case, which, if the employer would not “cease and desist,” would 
end in a petition for circuit court enforcement. 

Functioning of the board 

The board reported that during its fiist ten years of activity nearly 
eighty-five per cent of all cases handled were disposed of at the le- 
gional level without formal action. In 38,000 repiesentation cases, 
slightly over one-fourth were withdrawn or dismissed by the regional 
directoi and approximately one-half were settled by mformal means 
Slightly under one-fouith weie closed by formal action In the 
36,000 unfair labor practice cases, nearly one-thii d were withdrawn 
and one-sixth dismissed by the regional director; almost foity-tlnee 
per cent weie settled infonnally and slightly over eight per cent 
required formal action for final closing One interesting fact is le- 
ported in connection with the elections held in representation cases 
About eighty-five per cent of those eligible to vote did so, a much 
higher proportion of those eligible than commonly vote m political 
elections, and of the valid votes cast, over 6,100,000, about eighty- 
four per cent voted in favor of some fonn of union representation 

Such were the provisions and general practices of apphcation of 
the National Labor Relations Act. As has been said, it came to be 
one of the most lughly criticized pieces of legislation ever enacted 
At first glance, it is not easy to understand why the law was criticized 
so severely. Courts, lawmakers, and the public had given hp serv¬ 
ice for a century to the idea that workers do have the right to or¬ 
ganize for collective bargaining But there is considerable differ¬ 
ence between hp service to a prmciple and a real effort to apply 
that principle and make it mean something. Perhaps the shock 
of the N.L R.A. came not so much from the provisions of the act as 
from its application. When many employers found a sincere at¬ 
tempt to make the law meanmgful rather than a formality, they be¬ 
gan attempts to prove it unconstitutional and, failing this, to get 
legislative revision In the latter effort they succeeded very well 
in 1947 The Taft-Haitley Law was the culmmation of ten years 
of sniping at the N.L.R.A 

There is another reason why the objection to the law seems so 
strange It is diflBcult to recall a statute that in provision and prac¬ 
tice has had so little compulsion m it Except for peisons who wil¬ 
fully resisted or interfered with the activities of persons perfoimmg 
seiwices for the board, the only enforcement came after review of a 
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board order by the circuit court. And, as has been indicated above, 
some eighty-five per cent of all cases handled "were settled without 
any foimal action of the board Certainly, the great majoiity of 
the work of the board was done without resort to force in order to 
bring about action that was m keepmg with the policies laid down 
m the act. 

There seems to be only one valid conclusion. The average em¬ 
ployer m American industry objects to the organization of his 
woikers in unions that are outside of his control The objection is 
an understandable one For if workers organize in a union, the next 
step is to demand joint determination of some matters that pre¬ 
viously were detei mined by management alone. This means that 
"the right to manage” is being encroached upon, and such encroach¬ 
ment is quite likely to brmg strong objection It may be argued 
that this IS an overstatement or that there aie many employers who 
are quite willing to have their workers belong to unions. It is true 
that many employers no longer outwardly oppose union membership 
by their workers. Probably this is merely a matter of gradually ac- 
ceptmg as inevitable that winch was at one time effected by force 

It will be noted that where union membership no longer seems 
open to question, employers often insert in their agreements some 
clause concerning the right to manage. In such provisions they are 
attemptmg to draw a line beyond which a union may not go in de- 
mandmg joint determination of conditions. Thus, the difference 
between the person who objects to unionism among his workers 
and the one who seeks to put into an agreement a clause saying 
“these are the prerogatives of management” is the line of resistance 
along which they are fighting The person who opposes unionism 
per se is fighting along an outpost Ime of resistance, so to speak, 
while the other person has been forced to withdraw far enough to 
peimit organization. The National Labor Relations Act coupled 
with the dynamism injected mto the labor movement by the forma¬ 
tion of the C.I.O. did much to speed such withdi-awal. 

Whatever the attitude toward the N L R A., it was the law of the 
land dm mg a hectic twelve years and, with many revisions, survived 
the postwar passage of the Taft-Hartley Law Therefore, the inter¬ 
pretations by the courts and administrators of the meaning and ap¬ 
plicability of the law are of interest and importance. This subject 
will be surveyed m the following chapter. 


Questions 

1 What were the most important factors that kept Section 7 (a) of 
the N.I.R.A. from being an effective means of promoting union organiza¬ 
tion? 
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2. At the tme that the National Labor Relations Act was passed how 
nrach ]udiaal precedent was there in important labor cases for beheying 
that the Supreme Court would hold it a vahd exercise of the Minmeice 
power? 

3 In w of the state of laboi-management rekbons in the early Ms, 
do yon heheve that the statement of unfaii labor prachces for employers 
only was defensible? 

4 If you were charged with the tasl of determining an appropriate bar¬ 
gaining unit, what factors should you consider m making your decision? 

5, What, in your opmion, were the most obvious weaknesses in the 
National Labor Relations Act? 

5 Give a list of the activities which you beheve were covered by each 
of the ive unfair kboi practices, fc employei actions m the kbor 
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{concluded) 

Constitutionality of the act 

The general purpose and provisions of the N.L.R.A. and some of 
the procedures used m applying the act have been noted, How¬ 
ever, the veiy impoitant question of the constitutionality of the act 
had to be answered before it became an effective part of the law of 
the land, since doubt as to its validity served as an excuse for wide- 
spiead violations. In addition, there was the problem of building 
gradually a body of pimciples and doctrine to indicate the manner 
in which the provisions of the law would be applied m various cir¬ 
cumstances Both the constitutionahty and application of the law 
merit caieful attention. 

The constitutionahty of the law and the fact that it was applicable 
to a wide range of biismess enterpnses were established in 1937 by 
five Supi erne Court decisions handed down at the same time These 
dealt with the application of the law to three different types and 
sizes of manufacturing concerns, an interstate news agency, and an 
interstate bus line The ruling in four of the five decisions was by 
the narrowest possible division of the court, five to four Probably 
the most impoitant of these decisions was that which concerned the 
Jones and Laughhn Steel Company^ In this case the company had 
been accused by the Amalgamated Association of Iron, Steel and 
Tm Workers of America of an unfair labor practice, it was alleged 
that it had discriminated against certain of this union’s membeis by 
discharging them. Following tire procedures outlined m the fore¬ 
going chapter, the board investigated the charge and, after deciding 
that it was valid, issued a complamt. Later the board issued an 
01 del to the company directing it to cease and desist fiom the dis¬ 
ci immation, to reinstate ten men with back pay, and to post notices 
that the company no longer would discriminate agamst members or 
prospective membeis. The company refused to obey the order. 

As was noted in the preceding chaptei, the board or a company 
could go to the Cucuit Court of Appeals for enforcement of or relief 

^ National Labor Relations Board v. Jones and Laughlin Steel Co, 301 U S 1 
(1937) 
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from an order In keeping with this pi ovision, the board asked the 
Circuit Court of Appeals to enforce its order The Couit refused 
on the grounds that the order was beyond the range of federal power, 
since manufacture was not a part of commerce From this rulmg 
the board appealed to the Supieme Court. 

Although the company denied to the boaid tliat discharge of the 
men was anti-union discrimination, maintaining that the dismiss¬ 
als were for mefi&ciency or infiactions of rules, it contested the boaid 
m the courts on the basis of the constitutional validity of the act, It 
centered its argument on three points; (1) that the act was m reality 
a regulation of laboi relations and not interstate commerce, (2) that 
the act could not be applied to production employees in the plant 
because they were not subject to federal control; and (3) that 
the act violated ceitain constitutional provisions, namely: Section 2 
of Article III and the fifth and seventh amendments.^ 

The Supreme Court, in turn, did not weigh carefully the reason¬ 
ableness of the discharges This was merely good court practice, 
also specified by the law, which dictated that the Court accept the 
findings of fact of a body such as the board, unless they clearly 
were not suppoited by evidence. The Justices pointed out that 
the company, while ciiticizmg the board s finding on the discharges, 
did not attempt to lefute the board’s position. They did state, in 
passmg, however, that "the evidence supports the findings of the 
Board that respondent discharged these men because of their union 
activity and for the purpose of discouraging membership in the 
union.” If that were the case, the next question was whether Con¬ 
gress could prohibit such disciiminatoiy dischaige of union men 
The issue on which the Court spent most of its time was that of ex¬ 
actly what power was conferred on the Congress by the interstate 
commerce clause, in other words, how far could the clause be 
stretched to permit regulation of matters not directly connected 
with the movement of goods over state hnes. As the court majority 
pointed out, “The authority of the federal government may not be 
pushed to such an extreme as to destioy the distinction, which the 
commeice clause itself establishes, between commerce ‘among the 
several states’ and the mternal concerns of a State That distinction 
between what is national and what is local in the activities of com¬ 
merce is vital to the maintenance of our federal system." Very 
shortly thereafter the Court gave general approval to the act by 
saying, "We thi nk it clear that the National Labor Relations Act may 

* Section 2, Article III and the seventh amendment botli provide foi trial by jury 
in almost all cases, the fifth amendment violation was the usual accusation of taking 
property witliout due process of law. ^ 
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be construed so as to operate within the sphere of constitutional au¬ 
thority.” However, the issue remained for decision as to precisely 
what acts did affect commerce sufficiently to warrant federal control. 
It was declared a "familiar pimciple that acts which directly burden 
or obstruct interstate or foreign commerce, or its fiee flow, are withm 
the leach of the congressional power. Acts having that effect are 
not lendeied immune because they grow out of labor disputes.” No 
attempt was made to go beyond the rather loose wording herein and 
specifically mdicate the circumstances under which an act would 
be a direct burden or obstruction on commerce. However, the 
Court did pomt out that it was the effect of an act upon commerce 
and not its nature nor the source of the m]ury that determined 
whethei a certain act was to be subject to control by the federal 
Congress 

From this it is clear that the Couit recognized the possibility of 
labor disputes becoming sufficiently burdensome to warrant federal 
control under the commerce power. But did a potential labor dis¬ 
pute m a steel mill have a sufficient connection to commerce to jus¬ 
tify the National Labor Relations Act? In the Court’s opinion, it 
did. In arrivmg at that conclusion, the Court reiterated its belief 
in the right of workers to organize, a time honored doctrine which 
existing practices frequently did not fit And it was held that the 
guarantee that there be no interference with the selection of repre¬ 
sentatives was not a violation of constitutional lights but rather a 
lecognition of the need to equahze the rights of both labor and 
management. “Employees have as clear a right to organize and 
select their representatives for lawful purposes as the respondent 
has to organize its business and select its own officers and agents” 

There were various ways of looking at the question of the relation¬ 
ship to commerce of a labor dispute in the Jones and Laughlin plant. 
Was the manufacture of steel just one phase of a long movement of 
raw mateiial from its oiiginal source, through a number of steps 
and processes and often across state lines, to the final consumer? Or 
was the manufacturing process sufficiently set aside and separable 
from the flow of commerce to warrant the position of the company 
that the activity of its workers was not affecting commerce? The 
Court previewed its conclusion by declaring: 

“Although activities may be intrastate in chaiacter when separately 
considered, if they have such a close and substantial relation to interstate 
commerce that their contiol is essential or appropriate to protect that 
commerce from burdens and obstructions, Congress cannot be denied 
the power to exercise that control.” 
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In spite of the fact that there was a delay m the movement of raw 
materials into finished products at the manufacturing site, where 
materials might be stoied foi months, it was held that a stoppage of 
operations at that site by industrial stiife would have a serious effect 
on commerce. From this reasoning and numerous excursions into 
related fields the Court came to the conclusion, regarding the case 
at issue, that’ 

“instead of being beyond the pale, we think that it presents in. a most 
striking way the close and intimate lelation which a manufacturing in¬ 
dustry may have to interstate commerce and we have no doubt that 
Congress had constitutional authority to safeguard the light of . . em¬ 
ployees to self-organization and freedom in the choice of representatives 
for collective bargaining.” 

There remained at least one other question to be considered by the 
Couit. The company had asserted that rights guaranteed undei 
the seventh amendment were denied to it. That amendment pro¬ 
vides; "In suits at common law, where the value in controversy shall 
exceed twenty dollars, the light of trial by jury shall be pieseived ” 
The provision was held by the Couit to be inapplicable m the case 
since it was not a suit at common law, Furtliei, it was held inap¬ 
plicable since the recovery of money damages was subordinate to the 
equitable relief which was sought, namely, the discontinuation of 
unfair and discnmmatory labor practices 

Thus, on the basis of the reasonmg outlined above, the majority 
stated its opmion that “the order of the Board was within its com¬ 
petency and . . the act is vahd as here applied ” The case was 
remanded to the Circuit Court for action in conformity with the rul¬ 
ing. A milestone m Supreme Court rulings had been reached. 

This same Ime of leasonmg was used by the majority m two other 
cases attacking the validity of the N.L.R.A., these opinions were de¬ 
livered at the same time as the Jones and Laughlm decision. In one 
of the cases^ the question was whether or not a lelatively large manu¬ 
facturing concern not possessmg or controllmg an integrated senes 
of steps m production, such as souices of raw material, means of 
transportation, and so forth, was subject to the act. The Fruehauf 
Trailer Company owned a plant located in Michigan but purchased 
over half of its raw materials and sold over eighty per cent of its 
product outside the state; it was accused of discharging members of 
the auto workers’ local employed m the plant. The N L.R.B. found 
an unfair labor practice and ordered the company to cease and de- 


National Labor Relations Board v, Ftuehauf Trailer Co, 301 U S 49 (1937) 
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sist. On company refusal to observe the order, the board turned to 
the Circuit Court, which refused to enforce the board rulmg. 

The other case of the triumvirate concerned a clothing company,^ 
the Friedman-Harry Marks Company was one of the fifty largest 
concerns of the 3000 that made up the mens clothing industry. De¬ 
spite its relative size, the proportion of the production of men’s cloth¬ 
ing for which it was responsible was very small, perhaps one-half of 
one per cent. However, it obtained over ninety-nine per cent of 
its material from outside the state and sold about eighty-three per 
cent outside. The President of the company was strongly opposed 
to the activities of tlie Amalgamated Clotlnng Workers and threat¬ 
ened to fire anyone who joined the organization. Finding this to be 
an unfair labor practice, the board directed the company to cease 
and desist Company refusal caused the board to appeal to the Cir¬ 
cuit Court, which m this case again refused to enforce the ruling. 

When these two cases were argued before the High Couit, the 
pomts of objection were essentially the same as those of the at¬ 
torneys for Jones and Laughhn except that violation of free speech 
was included for good measure. The majority simply reviewed the 
arguments of the parties and the situation surioundmg both cases 
and then said that the Jones and Laughlm ruling apphed Neither 
the absence of an mtegrated senes of steps m production nor the 
small part of the total industry production attributable to one plant 
was sufficiently important to differentiate the cases. 

That the cases could not be distinguished was the one point on 
which the dissenters agreed with the majority; they issued one dis¬ 
sent applicable to all three cases. The dissent of four members of 
the Court, written by Mi Justice McReynolds, was lengthy and dia¬ 
metrically opposed to the opinion of the Court majority The crux 
of their dissent was that the matter legulated was not a part of inter¬ 
state commerce In the words of the dissenters, the power granted 
by Congress to the boaid “puts into the hands of the Board . . con- 
tiol over purely local industry beyond anything heretofore deemed 
possible.” In their opinion, the manufacturing of goods was a proc¬ 
ess separable from the movement of raw materials, much of it across 
state lines, which preceded the processing, and from the distribu¬ 
tion and marketing which followed. With that concept in mind, the 
dissenters declared, “It is unreasonable and unprecedented to say 
tlie commerce clause confers upon Congress power to govern rela¬ 
tions between employees and employers in these local activities ” 
The minority admitted that labor unrest could indirectly affect the 


‘ National Labor Relations Board v Friedman-Harry Marks Clothing Co, 801 
U. S 58 (1937) 
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flow of goods in commerce, but they msisted that the relationship 
was much too remote to give Congiess control over labor relations 
Considerable space was devoted to stressing their idea that a direct 
and pioximate lelationship had to exist between an act and com¬ 
merce before congressional control was warranted. 

For added measure, the dissenters held that the National Labor 
Relations Act violated the fieedom of contract provisions of the 
Constitution. As they put it: 

"The right to contract is fundamental and includes the privilege of 
selecting those with whom one is wiUmg to assume contractual relations. 
This right IS unduly abridged by the Act now upheld A private owner 
is deprived of power to manage his pioperty by freely selecting those 
to whom his manufacturing operations are to be entrusted We think 
this cannot lawfully be done in ciicumstances like those here disclosed.” 

The dissent is quite understandable fiom a technical point of view. 
It points up again, if there is any need for emphasis, the fact that de¬ 
cisions well-founded in judicial leasoning and legal precedents may 
equally well be out of step with the lealities of economic life. With¬ 
out question, the manufactuimg operation is an intrastate process. 
But it IS also unquestionable that the fiee and continued flow of 
goods in interstate commerce depends on the contmuance of that in¬ 
trastate activity without inteiniption Inteiference with the man- 
ufacturmg process wiU disrupt the flow of goods in commerce 
just as surely as would interfeience with the movement of a train, or 
truck, or barge, although the stoppage would not occur so quickly 
in the case or the manufacturing mteiiuption. To aigue that Con¬ 
gress can regulate only during the actual movement of goods is to 
argue that it cannot attempt preventive action to tiy to forestall in- 
terraptions that might occm* later. 

In the enactment of the anti-trust laws the Congress certainly 
had sought to control actions outside the stieam of commerce be¬ 
cause m the future they might affect the fiee flow of commerce. 
The N.L.R A. was a sort of anti-trust law m reverse, based on the 
fact that a refusal to allow workers to join unions leads in many in¬ 
stances to uniest that would interfere with the production of goods 

The argument that the act violated the freedom of contract pio- 
tected by the Constitution is an unconvincing one. It is true that 
employers were denied the right to discriminate in their employ¬ 
ment practices against union members or prospective members. 
But such a restriction did not affect the many employers who had 
lecogmzed and dealt with unions over many years. It was only 
those employers who were opposed to unions who had liberties taken 
from them. 
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In the absence of such a protective law the freedom of many 
woikeis to belong to unions if they so desired would have been 
denied. The denial would not have come fiom positive legislative 
enactments, but from the action of anti-union employers who were 
faced with no legislative requuement to maintain a hands-off atti¬ 
tude towaid unions among theii workers In the past theie had 
been cases galore to prove this point ° Should the liberty of em- 
ployeis who oppose unions or should that of workers who would like 
to join unions be protected? In the cases at hand two gioups 
of Justices considered the question and came out with opposing 
answers, each with impressive lists of precedent cases to bolster its 
opmion That which they could not find was a common basis of 
social and economic philosophy. 

Two othei cases testing the applicability of the N L.R A. were 
ruled upon at the same time as the tliree already descnbed. Each 
of them presented different issues from those in the foiegoing cases 
and must be noted separately. In one case the question was 
whether the act was controlling on an intei state news service.® The 
Associated Pi ess had discharged one Morris Watson who was active 
m the Ameiican Newspaper Guild. The Guild in turn chaiged that 
the company was guilty of an unfair labor piactice; after a hearing, 
the National Labor Relations Board found that such a practice 
existed and issued a cease and desist order. This the company re¬ 
fused to obey The board earned the case to the Circuit Court, 
which suppoited the board and ordered obseiwance. When the case 
was appealed to the Supreme Court, the company argued, beyond 
the arguments given m the other cases, that the act did not apply to 
the Associated Press because it was a creature of tire newspapers and 
distributed news from all parts of the world to them. Since news 
was bemg distributed to member newspapers, it was argued tliat 
the exchange of news was not a sale Further, it was argued that 
the appheation of the law to the Associated Press constituted a 
violation of tlie first amendment in that it denied freedom of tlie 
press The reasoning back of this contention was that the law 
could require the retention of an employee who might color the news 
winch he edited. 

These arguments were not convincing to five members of the 
Court Mr. Justice Roberts wrote the opmion; it was held that inter¬ 
state communication of a busmess nature was interstate commerce 
and that therefore the N.LR.A. did apply to the Associated Press. 


® There are roughly fifty volumes of reports of Senate Healings on Violations of 
Free Speech and Rights of Labor, conducted by ex-Senator LaFoUette from 1936 
to 1939, filled witli such examples 

’Associated Press v. National Labor Relations Board, 301 U. S, 103 (1937). 
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As m the tluee preceduig cases, the Court did not agree that the 
act took property arbrtrarrly and wrthout due process of law. As to 
freedom of the press, the majorrty held that it was not violated, the 
act rcquued nerther the hurrig of anyone nor the retention of an m- 
competent person or one who was biased rn his edrtmg of material 
that flowed across hrs desk The prohrbition of drscrrmrnatron on 
the basis of unton membership was not such as to require standards 
of efiicrency or fairness to be dropped 

In summarizmg the oprnron of the Court, Mr Justice Roberts 
sard- 

"The busrness of the Associated Press is not immune from regulation 
because it is an agency of the press The publisher of a newspaper has 
no special immunity from the application of the general laws He has 
no special privilege to invade the rights and liberties of otheis . . . The 
regulations here in question have no relation whatevei to the impartial 
distribution of news ” 

Mr. Justice Sutherland dissented for himself and tlnee other mem¬ 
bers The gist of the dissent was that the application of the law to 
the Associated Press was a restriction on the freedom of the press. 
There was much tallc in the opinion about the liberties of the people 
and the manner m which federal controls over these liberties could 
be extended if the N L R A wei e held valid in this instance 

Only one case'^ out of the five considered was decided without dis¬ 
sent. In this case the law was so clearly apphcable and the deci¬ 
sion added so little to the attitude of the Court that it may be dealt 
with summarily. The company, which ran busses from Washington, 
D. C., into subuihan areas in Virginia and Maryland, did not argue, 
as had the other four contestants, that they were not engaged in 
interstate commerce However, they argued that the law at¬ 
tempted to regulate all employment whether interstate or not and, 
as tins was unconstitutional, the law had to fall. If the law were un¬ 
constitutional, then it could not apply m their case regardless of the 
fact that their employment was m mteistate commerce. Since we 
have noted the earlier decisions applymg the law to other types of 
business, it is clear that the Court would hold the law apphcable to 
the coach company This they did by a unanimous decision uphold- 
mg the Circuit Court of Appeals 

Application of the law: coverage 

Thus the constitutionality and general apphcabihty of the act was 
establrshed. But with any law there is the task of buildrng a body 

’’Washington, Virginia and Maiyland Coach Co o National Labor Relations 
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of doctrine that delimits the apphcability of the law and clarifies the 
meaning of provisions that may be rather vague In legislation as 
controversial as the N L R.A such a body of doctrme is of especial 
importance. The National Labor Relations Board has been en¬ 
gaged for a number of years in rendering decisions from which their 
doctrines can be drawn It is necessary to examine the principles 
laid down. 

Perhaps the first matter to be noted is the coverage of the law. 
The five original court decisions on it sanctioned very broad cover¬ 
age, but many questions still remained as to exactly what employees 
were mcluded.® As the Friedman-Hany Marks case showed, the 
relative amount of goods shipped in commerce was not controlling; 
neither was the fact that aU of a good was sold within a state nec¬ 
essarily controlhng. An electric company whose power was sold 
within the state to customers engaged m commerce was held in¬ 
cluded, as were cloth manufacturers selling within the state goods 
that later crossed state lines. In still another instance, a concern 
largely engaged in purely intrastate commerce, but with a part of 
the company engaged m commerce was held subject to the act.® 

The board has held that whoever controls the labor policies of a 
concern is considered an employer. This was true of employer’s 
associations, however, if it could be shown that such an association 
was not authorized, such a findmg would not be made 

In some instances, a company leases out some or all of its work 
to independent conti actors. In cases of that nature where the sub¬ 
contracting appeared to be an attempt to escape the provisions of 
the act, the company has been held responsible as the employer. 
But where suflBcient independence was allowed in the operations of 
the contractor and his employment policies, the contractor was held 
to be the person to whom the law applied. In a similar vein, there 
have been cases when two or more concerns, jointly operating some 
business oi facility, were held responsible foi unfair labor practices 
An example would be a mining operation carried on by one concern 
on land jomtly owned by several. 

Smce the act defined an employer so as to include persons acting 
m the interest of an employer, questions frequently arose as to the 
persons thus mcluded. The board went rather far afield in some of 
these issues. The wife of a foreman, herself not employed by the 
company but actively opposing unionization of employees, was held 

® For a brief but very good survey of the coverage of the act see' Milhs, H A , and 
Montgomery, R E , op cit, Vol III, pp 524-528 See also; Prentice-Hall Labor 
Course For a more extensive presentation of mformation on this subject with cita¬ 
tions of relevant board decisions see Prentice-Hall’s Complete Labor Equipment, Vol. 
2, Labor Relations 

“Virginia Electric and Power Company « National Labor Relations Board, 314 
U. S. 469 (1941) 
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to come under the definition of an employer subject to the act. 
Similarly, a person who gave much financial aid to a company and 
who had much influence on the business and its labor policies was 
held to be an employer for purposes of the act, even though he held 
no office in the company. On the other hand, a chamber of com¬ 
merce that took part in a labor dispute independently and not at the 
request of the employer was not held to come under the definition 
included in the act. 

The definition of an employer excluded the United States and the 
states and their pohtical subdivisions; that exclusion has raised a 
number of questions in its application For example, was the pri¬ 
vate operator of a govemmentaHy owned vessel exempt from the 
act? The board ruled m the negative. A mail transpoitation com¬ 
pany woikmg under government contract whose employees were 
subject to dismissal at the discretion of the Postmaster General was 
ruled subject to the act. On the other hand, a state commission es- 
tabhshed to acquire, constiuct, mamtam, and operate harbors was 
ruled to be exempt from the act. A national bank, chartered under 
federal rules and a member of the Federal Reserve System and the 
Federal Deposit Insurance Corporation, was held to be subject to 
the act. The relationships to the federal government did not de¬ 
tract from the fact that the bank was a private busmess enteipiise. 

The term employee as used in the act was almost as difiicult to 
define. Except for excluded agricultural and domestic woikers the 
coverage was very broad; professional workers, minor supervisory 
workers, maritime employees, white collar workers, temporary work¬ 
ers, and persons who had been disciimmatorily discharged all were 
employees The exclusion of agricultural workers was construed 
rathei narrowly to include persons cultivating the soil, harvesting 
crops, and rearing and managing hvestock. Under such a principle, 
fruit pickers, nursery workers, and hatchery workers were excluded 
from coverage. Persons engaged in the packing of agricultural 
products Were included, as were persons working in greenhouses, 
and so foith. Persons out on strike or out of work because of a’labor 
dispute retained their status as employees, except that sit-down 
strikers and those striking in breach of contract or demanding wage 
inci eases m violation of wartime controls were not protected.^^ 

“ Prentice-Hall’s Complete Labor Equipment, Vol 2, Labor Relations 
The Supreme Court ruled in the case of Fansteel Metallurgical Corporation « 
National Labor Relations Boaid, 306 U. S 240 (1939), that persons discharged as a 
result of a sit-down strike were no longer employees. The Court so ruled because 
in Its opmion a sit-down strike “was not the exercise of ‘the right to strike’ to which 
the Act referred It was not a mere quitting of work. ... It was an illegal seizure. 

When tile employees resorted to tliat sort of compulsion tliey took a position 
outside tlie protection of the Statute. . . ." 
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Application of the act: unfair labor practices 

It will be remembered that Section 8 of the act proliibited to em¬ 
ployers five unfair labor piactices. In biief these were: (1) to in¬ 
terfere with the right to join a union, (2) to dominate or influence a 
union of the employees, (3) to discriminate m hiring or tenure on 
the basis of union membership; (4) to discrimmate agamst an em¬ 
ployee for filmg charges under the act, and (5) to refuse to bargain 
collectively with designated representatives of the workers. On all 
these questions, the national board had to handle the problem cases 
after the regional or field representatives held hearings and recom¬ 
mended or directed certain action But any case that was signifi¬ 
cant and unprecedented was reviewed by the national board, and 
any such contest was between that board and the employer who 
objected to the dhective or findmg. Rulings of the board in these 
contested cases that illuminated the meaning of the prosciibed 
activities are of interest 

On the first prohibition, against interference, restraint, or coercion 
of employees exercising their right to join a union, a large body of 
doctrine has been built, Clearly discriminatory discharge, black¬ 
listing, demotion, threat of removal of a plant, offers of bonuses to 
loyal employees, bribes, threats of bodily harm, and so on were un¬ 
fair labor practices and were so held. So were the use of stiike- 
bieakers and the viUification of a union or its members. Hiring of 
industiial spies and the watching of union meetings or of the polling 
places at the time of an election were also unfair practices. What 
an employer could say or do without violating the law was not easily 
determmed and would not be the same from place to place and time 
to time For example, an employer who had a small, relatively 
easily moved clothing business m a town with httle other employ¬ 
ment and an anti-union attitude on the part of the public could, by 
expressmg a doubt that he could continue in business if his workers 
unionized, have a strong influence on his employees’ attitudes. On 
the other hand, in a union center such as Detroit and with a plant 
that was nearly immovable a similar statement would have had little 
effect. Generally, where there was no tradition of anti-unionism 
and if an employer merely stated desiies without threatening dire 
results if a union was chosen, the employer was permitted to make 
his wishes known,Certainly his fieedom of speech was not abso¬ 
lute, since the economic power he held over his workers was great; 

Frenttce-Hall Labor Course. This statement agrees with the unpublished com¬ 
ments of one of the regional directors of the National Labor Relations Board who 
observed tliat it was not so much the giving of a preference as the mtumdating threats 
of dire results of certain choices tliat would be prohibited 
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but be could appeal to tbe courts if his real freedom of speech was 
unreasonably restricted. There was a certain area of discretion in 
which the board was forced to balance the right of free speech 
against the coercive efforts which an employei's comments might 
have on his workers. 

There was another difficult question that arose in connection with 
allegations of coercion. That was the problem of the responsibility 
of employers for the behavior of their supervisors Generally, if 
the supervisor acted withm the scope of his authority, the employer 
was responsible. In one case, the board held, and was supported by 
the Supreme Court, that lead men could be held to express the em¬ 
ployer’s viewpoint even though not directly authorized to do so. 
As the Court viewed the question, “The employer . . . may be held 
to have assisted the formation of a union even though the acts of the 
so-called agents were not expressly authorized or might not be at¬ 
tributable to him on strict application of the rules of respondeat 
superior” 

Section 8(2) prohibited domination of, interference with, or con¬ 
tributions to a union. This was not a prohibition against small local 
imions; a union could be limited in its membership to the employees 
of one company and still be a legitimate organization, but the prob¬ 
ability of this was not great. The following are acts that generally 
were thought to be mdicative of an attempt at domination and 
therefore an unfair labor practice. Payment by the company of the 
wages of a union official spending all his time on union matters was 
an indication of employer control, as were special concessions such 
as providmg a meeting place on company property, allowing use of 
company equipment, and the like. The hasty recognition of a union 
or the recognition of one that was only company-wide when another 
union was trying to organize a plant was likely to be mterpreted as 
an indication of an unfah labor practice.^^ Generally, any evidence 
of financial aid, of urging by employers or then representatives of 
one union over another, or of granting special favors to any one 
union was looked upon as an indication of dommation.^® 

It is important to note that the discrimination m hire, tenure, or 
employment conditions proscribed by Section 8(3) did not prohibit 
or limit the ability of the employer to dismiss incompetents or to 
promote deserving workers who qualified for promotion under rules 


^‘International Association of Machinists, Tool and Die Makers Lodge No 35 o. 
National Labor Relations Board, 311 U S 72 (1940) 

“ See National Ltoonce Co t; National Labor Relations Board, 309 U S 350 
(1939). 

See Prentice-Hall Labor Course for a summary of activities prohibited and al¬ 
lowed. 
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that were applicable to all persons employed within the plant re¬ 
gardless of union affiliations Discharge or threatened discharge 
because of union membership was clearly prohibited by the section 
and was held illegal by the Supreme Courtd® Similarly, demotion 
of a union man m violation of his seniority rights or without legard 
for his pi oven skiU was interpreted as discriminatory. The same 
ruling was made in cases of refusal either to reinstate a laid-oflF union 
man or to hire qualified applicants because of union membership. 
In deciding on whether there was discrimination, the board consid¬ 
ered the followmg: the company’s stated reason for action against an 
employee, whether the employer took similar action against other 
workers, whether the worker was warned of forthcoming company 
action, whether the company knew of the union status of the em¬ 
ployee, the employee’s record on efficiency ratings, promotions, and 
the like, and the attitude of the company toward unions. 

Section 8 (4) forbade discharge of or discrimination against a 
woiker who filed charges; since the central issue here was again 
the matter of discrimination, no new problem was mtroduced. Sec¬ 
tion 8(5) was not so easily disposed of, the dilemma of when that 
provision was bemg observed adequately was mdeed a complex 
one. This section made it an unfair labor practice for an employer 
to refuse to bargain collectively with the representatives of his work¬ 
ers. Actually, more was involved than the words imply, for it was 
one thing to go through the motions of bargainmg collectively and 
quite another actually to bargain m good faith. The matter of bar¬ 
gainmg m good faith was the crux of the problem. Following are 
some types of action that clearly were prohibited if an employer was 
to be considered as exhibiting good faith m bargammg: refusing to 
meet or negotiate with properly chosen representatives of an ap¬ 
propriate bargaining unit, even though the representatives might 
not be employees, trymg to weaken the union position by changing 
working conditions during negotiations, rejectmg union proposals 
without submittmg management’s basis of settlement; refusmg to 
put an agreement into writmg and sign it; refusing or failing to 
name representatives with sufficient authority to reach an agreement 
and/or to make them available for conference at reasonable times 
and places Unless there were extenuating circumstances, the em¬ 
ployer was requiied to bargain even though his workers were on 
stnke. Even if the negotiators were reinstated strikers, the obhga- 


National Labor Relations Board v Pennsylvania Greyhound Lines, Ino,, 303 U. S. 
261 (1938). 

” Division of Labor Standards, U S Department of Labor, Bulletin No. 81, A 
Guide to the National Labor Relations Act, p 5. 

*®lfiid,pp 5-6 
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tion remained.^® One other point should be kept in mind; the act 
of 1935 imposed no obligations upon unions, and an employer was 
not allowed to use unfair statements by union leaders as an excuse 
for refusing to bargam collectively. 

In addition to the above unfair labor practices that could be 
derived fiom the various prohibitions, a number of further observa¬ 
tions on employer practice may be helpful. Management was al¬ 
lowed to make plant rules concerning union activity when that ac¬ 
tivity occuiied durmg woiking tune paid for by the employer, but 
such a ban could not extend to rest periods, lunch time, and similar 
hours. If the worker lived on company property, the ban of the 
employer could not extend to the employee’s time at home Fur¬ 
ther, an employer might not question a piospective worker about 
his union affiliations or require such infoimation on apphcation 
blanks Nor could an employer use outside groups such as citizens 
committees for anti-union activities 

Closed shop and union shop provisions piesented additional prob¬ 
lems. While these provisions are only of historical mteiest under 
the current provisions of the Taft-Hartley Law, they aie worth not¬ 
ing Specific provision was made in the old law that agreements 
requiring union membership as a condition of employment were 
permissible. However, two conditions had to be met by such agree¬ 
ments the union with an agreement had to be non-company domi¬ 
nated and chosen by a majority of the employees voting in an ap¬ 
propriate bargaining unit. Failure to meet these requirements 
would result in dissolution of the contract. Such an agreement 
could not be entered upon when a question of majority representa¬ 
tion was pending before the board. Workers could not be dis¬ 
charged pursuant to a closed shop agreement if they were never 
informed of the existence of the pact or if the union refused them 
membership because of activities in behalf of another union. 

Another matter of historical interest is whether foremen could 
organize for collective bargainmg. Employers naturally opposed 
the idea on the basis that foiemen were then representatives and 
therefore should not be a part of a labor organization. The national 
board issued different opmions on the problem By 1946 its atti¬ 
tude seemed to be rather clearly in favor of allowing foremen to 
join unions. If the membeiship of the organization was limited to 
foremen only, membeis were entitled to board protection of their 
right to organize. Howevei, if the foiemen were members of the 
same union as the men they dnected, the company could insist that 
they not use their position to further the cause of the union, and it 


See Prentice-Hall’s Complete Labor Equipment, Vol. 2, Labor Relations. 
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could remove a foreman to a non-supeivisory job if he refused to 
observe such a request. Altogether, the position of foremen under 
the act was not a clear and adequately defined one.^* 

Application of the act: the bargaining unit 

Another complex question other than that of what labor practices 
were unfair appealed frequently. This involved the necessity of 
determinmg what was an appropriate bargaining unit. Should the 
craft, the plant, the company, the industiy, or a geographical area 
be the appropiiate unit for collective bargaining? On many oc¬ 
casions an employer was faced with two or more unions insistmg 
that they represented the workers or some segment of them How 
was the proper union to be selected? It was the job of the National 
Labor Relations Board to give answers to both of these questions. 

Although the bargaining units selected varied widely from one 
case to another, the board took certain factors into consideration 
when nammg the appiopriate unit. The proposed units were ex- 
ammed in the light of: 

"(1) the histoiy, extent, and type of organization of the employees in 
the plant, (2) the history of their collective bargaining, including any 
contiacts with then employer, (3) the history, extent, and type of organi¬ 
zation, and the collective bargaining, of employees in other plants of 
the same employer, oi of other employers in the same industry, (4) the 
skill, wages, work and working conditions of the employees, (5) the 
desires of the employees, (6) the eligibility of the employees for member¬ 
ship in the union or unions involved in the proceedings and in other 
labor organizations, and (7) the relationship between the unit or units 
proposed and the employer’s organization, management and operation 
of the plant.” 

It may readily be seen that a proposed bargaining unit might not 
appear favorably in the light of all the points listed above. On the 
basis of such a list of criteria, quite different units could be desig¬ 
nated in one case as compared with another. It was said that “The 
Board tries to join m a single unit only such employees and all such 
employees as have a mutual interest m the objects of collective 
bargaming.” This principle was very difficult of application. Ob¬ 
viously, the smaller and more closely knit a group, the more interests 

“The Jones and Laughhn case, 66 NL.RB 51 (1946), is a recent example of the 
tendency to designate foremen and supervisors as a separate bargaining unit A 
similar practice was common for technical and professional workers, watchmen, office 
and clerical workers, and similar special groups. Board orders commonly separated 
these groups from the production workers. 

“ Prentice-Hall Labor Course 

‘‘Ibid 
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its members will have in common. But this guide could not be 
followed too closely, for matters of ehgibility for union membersliip 
or the organization of other plants m a company or mdustiy might 
override the mchnation to choose the units m which the greatest 
mutual interests were present. It seemed logical, therefore, to ex¬ 
pect that a variety of opinions as to appropriate bargaming units 
would be handed down. This is exactly what happened. 

In the matter of Globe Machine and Stampmg Company^® the 
board had to determine whether a craft or industrial unit was ap¬ 
propriate. The unions affiliated with the A. F of L msisted that 
appropriate units requued a craftwise spHt-up of the employees of 
the Globe Company, whereas the United Automobile Workers, 
C.I O., urged that the entire plant was the proper unit. The board 
actually side-stepped the issue by saymg that either unit was ap¬ 
propriate and that an election among the craft workers should be 
considered as determmmg Later, m the matter of AUis-Chahners 
Manufactuimg Company,^^ the board saw fit to exclude draftsmen 
and technical engmeers from the plant-wide unit and to state that 
firemen, oilers, and maintenance electricians could if they so desired 
be considered as separate appropriate units. 

On the other hand, the board designated a company-wide unit in 
the Libbey-Owens-Ford Glass Company Case.®® In compliance 
with the demands of the Federation of Flat Glass Makers of 
America, C.I.O., the board decided that all the plants of the com¬ 
pany should be mcluded m one umt.®* In another instance a still 
more broad bargaining unit was named. In the Shipowners’ As¬ 
sociation of the Pacific Coast case®’^ the entire Pacific coast area was 
named as one unit for bargaming with respect to all longshormg 
activity. This decision was in keeping with the stand taken by the 
International Longshoremen’s and Warehousemen’s Union of the 
C.I O.®® 

From these examples it is clear that the criteria listed by the board 
as guides for determining appiopriate bargaining units were so ap¬ 
plied as to yield a wide variety of decisions. The inclmation to 

““3 N.LRB. 294 (1937) 

=•4 N.LRB 159 (1937) 

“10 NLRB. 1470 (1939), 

“ This ruling was partially reversed in 31 NLRB 38 (1941) when tlie board 
excluded one plant, that in Parkersburg, W Va, from the previously designated unit 
on the grounds that the Federation of Flat Glass Workers had failed to organize the 
plant m the two years that had elapsed 

“"7 NLRB 1002 (1938) 

“ This designation also was modified at a later date In 32 N L R B 668 (1941) 
three ports in the Puget Sound area were removed from tlie previously designated 
unit on the grounds tliat the union had not organized those ports after the 1938 
designation was made 
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allow employee wishes to weigh strongly was found in many in¬ 
stances after the Globe doctrine was laid down. The scope of piior 
contracts and the eligibility of workers for membeiship in a union 
representing the unit also were important factois. The failure of a 
union to organize workers in some part of a specified unit led in some 
instances to a modification m the original designation The Taft- 
Haitley Act was so drawn that widespread redesignation of appro¬ 
priate bargainmg units probably will result 

The effects of the N L R.A. 

The National Labor Relations Act was on the statute books with¬ 
out revision for a period of twelve years. Since its constitutionality 
was established at the end of about two years, there was a decade 
in winch it was administered with little question as to its legality. 
Its effects during this period are difficult to appraise smce so many 
dynamic economic tiends were in motion at the same time. One 
effect IS rather clearly tiaceable to the act, the attempt to administer 
it m such a way as to protect effectively the right to organize brought 
a strong and concerted effort to undermme the law and to revise 
or repeal it. With a less forthright administration or a less dynamic 
labor movement, the drive to realize the purposes of the act would 
have lost much of its force. 

One of the events of the period that makes it difficult to evaluate 
the act is the growth of the Congress of Industrial Organizations 
Not only was this grouping of unions a dynamic and driving one, 
but it gave the American Federation of Labor sufficient competition 
that the latter showed more activity than it had in a score of years 
This enlivened labor movement brought an enormous increase in 
the number of workers m unions, from about 4,000,000 in 1935 to 
nearly 15,000,000 in 1946. There is no doubt but that the greater 
drive of the unions was in good part responsible for the growth in 
their membership, but it also seems clear that the N.L.R A gradually 
brought a more receptive attitude on the part of employers toward 
unionization of their workers, and that it also encouraged the growth 
in the size and power of unions 

An mdication of the change m attitude that developed was the 
types of cases handled by the board. In 1936 unfan labor practice 
cases, accusations that the employer refused to allow liis workers 
free choice in decidmg whether they wished to join a union, ac¬ 
counted for eighty-one per cent of the cases filed with the board, 
whereas nineteen per cent represented requests for selection of the 
proper bargaming representatives Ten years later the figures were 
almost reversed, with 75 1 per cent of the cases filed m 1946 being 
representation cases and 24.9 per cent allegmg unfair labor practice. 
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This shift seemed to indicate that more and more employers were 
beginning to accept the idea that allowing woikers to join a union 
was not catastrophic. Of course some of the shift was due to the 
fact that dmmg the war yeais the average employer was so inter¬ 
ested in keeping his production rollmg that he was not inclined to 
run the risk of strong union opposition In addition, if such a case 
were caiiied to a government dispute-settling agency for solution, it 
was likely that the union-opposing employer would lose his case. 

There is another probable effect of the law that cannot be proven 
and will not be an acceptable point to many. Probably labor rela¬ 
tions unpioved gieatly under the law, the mcreasing propoition of 
representation cases befoie the board was an indication of this 
Even more indicative was the large number of agreements that ex¬ 
isted between labor and management that weie lenewed year after 
year without publicity and fanfare The Bureau of Labor Statistics 
estimated in 1947 that the number of union agreements in the coun¬ 
try was “suhstantially in excess of 50,000” and “that 50,000 or more 
agreements are lewiitten in whole, or m part, each yeai.”®® In 
1946, twelve months during which we expeiienced more labor dis¬ 
putes than in any other year, there weie 4985 work stoppages arising 
from disputes In this peak year of our history, as far as labor dis¬ 
putes are concerned, there were probably nine labor-management 
agreements revised or renewed peacefully for every one that broke 
into a work stoppage, an impressive and unpublicized record. 

It may be urged that this record was compiled in spite of and not 
because of the N.LR A., although a complete cause and effect le- 
lationship cannot be shown, it is clear that some of the credit is due 
the boaid When management and union representatives work out 
an agreement m good faith and with no mental reseivations, they 
lessen the chance of misundeistandmgs that might arise to disrupt 
day-to-day relationships. A union agreement is simply the pre- 
deteimmation of the most common controversial issues in labor- 
management relations and of a general method to be followed in 
resolving disagreements that may aiise over these oi other issues 
Once these points are agreed upon and reduced to writing, the like¬ 
lihood of misunderstandings that reach the work stoppage stage is 
greatly reduced. 

If the piecedmg paragraph is correct, it follows that a measure 
which encourages the growth of bona fide unions is to be com¬ 
mended, moie unions mean more trade agreements and more agree¬ 
ments mean moie cases m which management and labor know what 


“"Work Stoppages Caused by Labor-Management Disputes m 1946.” Monthlu 
Labor Review, May, 1947, Vol 64, No 5, pp 780-800 
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their rights and duties are. The agreements are important pri¬ 
marily because of the order which they introduce into the settle¬ 
ment of giievances and misunderstandings that might otherwise 
develop into work stoppages. The publicity given labor disputes 
to which a union is a party gives a very misleading picture of the 
day-to-day role of the average union, in which the piompt settle¬ 
ment of small but potentially impoitant and disiuptive grievances 
is the backbone of the job to be done 

The opinion is expressed here that the N.L.R.A had a salutary 
effect on labor relations, but tins opinion is not a widely accepted 
one among non-working groups. The law was subjected to much 
criticism from the very first and many proposed amendments were 
introduced m every session of Congiess.^“ It was attacked espe¬ 
cially on the grounds that it denied to employers the freedom of 
speech guaranteed to them by the Constitution. The difiiculty of 
balancing free speech against the coercive effects of employers’ 
statements has alieady been noted. The attackers also insisted that 
the administrators were biased in their application of the law On 
this point, it is doubtful if there was as much bias as there was an 
attempt to administer the law as written. The law was drafted to 
ensure certain rights of workers and was not a balanced piece of 
legislation treating all parties alike 

Objections also have been raised that the board acted as both 
judge and prosecutor. These were based on the fact that lepre- 
sentatives of the board determmed what cases it would hear, with 
the parties concerned allowed to present arguments, and, once 
that decision was made, the board then sat to decide on the case. 
It was argued that a bias was certam to exist where the board re¬ 
viewed the action of one of its trial examiners. 

Still another objection to the law was the fact that it contained 
no specification of duties or responsibilities for unions and no rights 
for employers. This is indeed true, but it does not seem to recog¬ 
nize the very nature of any piece of legislation. Any law, recog- 
nizmg a certain maladjustment or abuse that needs correction, pro¬ 
ceeds to lay down rules that will, it is hoped, remedy the situation. 
When the act was passed, at the time of a weak labor movement 
m the United States and concerted anti-union opposition, it was 
clear that some governmental action was necessary if the right to 
jom a union were to become a reality for many workeis. Thus, the 
law was passed as a measure to remedy one situation and did not 

“ For a survey of proposed changes see MiUis, H A, and Montgomery, R, E, 
op ctt, Vol III, pp 534-549. For a somewhat unsympathetic evaluation of the law 
see. Metz, H W , Labor Pohcy of the Federal Government, pp. 104-114 Washmg- 
ton, D C,. The Brookings Institution, 1945. 
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look forward to the time when the union movement had tripled in 
size and the economic situation gave unions much more power 
The purpose was to adjust an existing imbalance; as the imbalance 
lessened the law fit the situation more poorly. 

Meanwhile, the labor unions did little to help the situation. As 
unions grew by leaps and bounds it became clear that effective, 
responsible, mtelligent leadership did not grow equally rapidly. 
Many of the disputes that occuired during and especially after the 
war were'ill-advised, and more and more persons developed the 
attitude that John Q. Public was helplessly caught in the fight be¬ 
tween unions and employees so that regardless of which party won 
the battle, John lost. And with this feeling many people held the 
erroneous opinion that the N.L.R A. that encouraged the growth of 
unions was responsible for the unrest and trouble In reality, the 
situation was built up by economic forces outside the control of any 
one individual or group A major war seems inevitably to leave 
a legacy of economic disruption and widespread unrest. 

Although the N.L.R.A. was not duectly responsible for the post¬ 
war actions of unions, the law had encouraged their rapid growth, 
and some of these actions were not wise. The issues involved m 
some stoppages were relatively minor, especially m comparison to 
the duration of the dispute. And unless an item was significant, 
prolonged stoppages to force the concession were unwise in that 
they added to the nation-wide anti-union sentiment. A further ill- 
advised act of many unions was the unconditional opposition to any 
revisions of the Wagner Act. 

It would have been wise for the two major federations of unions, 
the A. F. of L. and the C.I.O., to have proposed and tried to lobby- 
through certain amendments to the N L.R.A. Essentially, these 
should have stipulated a number of unfair practices for unions, such 
as failing to bargain collectively, certain make-woik policies, care¬ 
fully dehmited coercive action against workers or employers, racial 
discrimmation m membership policies, and the closed shop. When 
employers clearly held the upper hand, their labor practices were 
rightfully restricted, when the powers of numerous unions grew to 
match those of employers, it was time that their actions also should 
have been subject to certain rules tliat would have tended to brmg 
them in line with public interest 

Union leaders did not choose such a line of action The Wagner 
Act, as passed, was satisfactory to them; they wanted no change, 
other than the desire of the A. F of L to see the law or its admmis- 
tration modified so as to give more preference to ciaft unions In a 
sense, this attitude showed a lack of vision and an unwilhngness to 
accept 1 esponsibihty. It is true that most unions were anxious to 
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bargain collectively and were willing to make reasonable compro¬ 
mises, but this was not always true. However, a minority of unions 
would have felt the pinch of restrictions such as those outlined in 
the precedmg paragraph and they should not have been protected. 
Failure to take such self-restricting action paved the way for a re¬ 
vision which every union, the stable and responsible as well as the 
others, was to feel. 

When postwar opposition to the Wagner Act finally crystallized 
in the Taft-Hartley Law, the proposed changes were so sweeping 
that every rmion had little choice but to oppose the law in its en¬ 
tirety. Of course, as enacted, the Taft-Hartley Law®^ contained 
provisions other than those revismg the Wagner Law. It cannot be 
said definitely, therefore, that a mild revision of the N.L.R.A would 
have been suflBcient to stave off the much more sweepmg law that 
was passed. However, such a move, if taken near the end of the 
war, would have prevented some of the irresponsible action that was 
so highly pubhcized m 1946 and 1947 and would have made for less 
severe attitudes. A more modeiate revision that spelled out unfau 
labor practices for unions, once it became a part of the law, would 
have lessened the effectiveness of the move for a sweeping revision. 

Questions 

1 In your opinion, is there any one clearly definable limit to the exten¬ 
sion of the interstate commerce power? Why or why not? 

2 What relationship did the N L.R A. have to the number and severity 
of labor-management disputes? Defend your opinion with all the data 
you can muster. 

3. To what extent did the ruling of the majonty of the Supreme Court 
in the Jones and Laughlin and other cases bear out earlier dissents by the 
liberal minority of previous courts? What Justices and decisions do 
you have in mind? 

4 What are the pros and cons in the issue of whether foremen should 
be allowed to organize? What were the fluctuations of board opinion 
on this question? 

5. In the case involving the Fansteel Metallurgical. Corporation the 
Supreme Court was sharply critical of the sit-down stake In your 
opinion, IS there a sharp and clear basic distinction between the sit-down 
strike and the walk-out? Why or why not? 

6 Was the action of organized labor under the N.L.R.A generally wise 
and reasonable or was unfair advantage taken? Defend your answer 
with citation of as many specific mstances as possible. 


“ Discussed in Ch. XXV. 
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SOCIAL SECURITY: GOVERNMENT ACTION 
AGAINST UNEMPLOYMENT 

The need, for a social security program 

We come now to another area of government action that is of 
great significance to workers and their families. As a general propo¬ 
sition, howevei, both state and federal governments have been 
reluctant to enact laws that put them m the position of underwriting 
the economic security, or some minimum degree of it, of worker 
groups. However, the growth of our present-day economy brought 
with It more and moie economic insecurities, these risks and the ex¬ 
amples of European nations in their attempt to cope with similar 
insecurities made it necessary to take some action m this country.^ 

It would not be wise to argue that our modern economy is a more 
insecure one than we have had in the past, the truth or falsity of 
such a proposition would be most difficult to prove. However, the 
insecurities of the past were to a greater extent the result of factors 
that were completely or largely outside the control of men. A 
drought or famine or wave of illness could not be laid at the door of 
the behavior or misbehavior of individuals or of the economy. The 
maladjustments experienced periodically today, in which there may 
be idle men, machines, and raw material and a need for products 
but still no jobs available, were not often found until the modem 
mass-production economy developed; nor weie the situations in 
which older persons were so obviously unneeded present in the 
economy 

In still another particular, insecurities of the past weie not so 
complex as aie those of the average worker today. A farmer or 
farm laborer was one who made a hving rather than one who earned 
money. The further one moves back toward colonial times, the 
larger the faim portion of our economy and the greater the portion 
of their essentials for hving winch they produced for themselves. 
Most of the food and much of the clothing, household goods, and 

^ The insecurities of unemployment, old age, and the lack of income of the needy 
trailed the enactment of workmen’s compensation laws m most states In a broad 
concept of social security workmen’s compensation should be included However, 
those laws are not included here since they were some of the earliest developments of 
modern labor legislabon See Ch. X 
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other equipment was self-provided. Under those conditions, the 
abihty to provide food, clothing, and shelter for one’s family or de¬ 
pendent parents was to a greater extent within the control of the 
individual. In the piesent-day economy, with a much larger pro¬ 
portion of employees and smaller proportion of self- or family-em¬ 
ployed persons, procurmg a living is more roundabout and less under 
the control of the individual Most workeis today produce but a 
small portion of the goods and services that they consume, rather 
they work for an mcome, and with that income, derived fiom domg 
one specialized job, they purchase the goods and services on which 
they live. The key to security, therefore, for the modern wage 
earner is a continuing wage adequate to meet or exceed Ins needs 
for the necessities and comfoits of life. Current social security pro¬ 
grams center on government provision of a minimum mcome for 
those unable to earn one owmg to old age, unemployment, physical 
disability, or other condition not within their control. 

There has been much discussion of the point that social security 
benefits aie a threat to the maintenance of an incentive to work ^ 
The general thought seems to be that the threat of hunger and hard¬ 
ship must hang like the sword of Damocles over the average worker’s 
head before he wiU do his best This philosophy was part of the 
keen individualism that characterized our thinkmg at least up to 
the end of the nineteenth century. Events of the twentieth cen¬ 
tury, especially the depression of the 1930’s, have gradually shaken 
somewhat the universal faith in individualism, but it is still far fiom 
dead, and perhaps fortunately, smce a consideiable degree of in¬ 
dividualism is to be desired as long as it does not become a fetish, 

While it may be argued that incentive and individual mitiative 
are basic to our economy, it does not foUow that insecurity is the 
best means of providing that mcentive The experiences of the 
second quarter of the twentieth century proved that there simply 
is not enough demand for goods and services to provide jobs for all 
those who want work year in and year out. Therefore, aU the in¬ 
centive imagmable will not be enough to provide steady jobs for 
aU. And insecurity of job and income may discourage efficiency 
rather than encourage it. The advice, “Don’t work yourself out of 
a job,” is frequently given by one worker to another Set amounts 
of production per hour or day are not uncommon. The fear of los¬ 
ing a job may well lead to stretchmg out the work and to playing 
politics to assure continued employment lather than to putting more 

° For examples of this point of view see Social Security, a Statement by the Social 
Security Committees of the American Life Convention, Life Insurance Associa¬ 
tion of America, and The National Association of Life Underwriters, scattered pas¬ 
sages. Chicago. February, 1945, 
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and more faith in efficient workmanship The belief that insecurity 
ensures efficient workmanship is not easily proven—or disproven, 
for that matter. 

The uncertainty of steady employment 

Unemployment is the basic type of economic insecuiity in our 
economy, it ramifies into many other common types of msecurity. 
For example, even though the association is not commonly made, 
there is a direct relationship between the amount of unemployment 
and the extent of the problem of dependent old age and the de¬ 
pendence of handicapped and mefficient workers on public assist¬ 
ance. This relationship comes largely from the effect which the 
amount of employment has on standards of employability. Gen¬ 
erally speaking, when there is a consideiable leserve of unemployed 
labor, an employer or his hiring repiesentative sees fiist die in¬ 
abilities or defects in an applicant. But Under the pressure of a 
short labor supply, employment officials begm to look for the abili¬ 
ties of the applicant, in other words, the question in this situation 
becomes one of what the job seekei can be used for with careful and 
proper placement designed to take advantage of whatever ability 
the person has. Thus it may develop that age, physical handicaps, 
limited mentality, and the like no longer stand as a bar to employ¬ 
ment, especially with pre-job trainmg to provide new skills oi tech¬ 
niques. 

For most unskilled and semi-skilled jobs, older persons, the blind, 
and the otherwise handicapped aie the least desirable workers 
Consequently, they most quickly become submarginal as employ¬ 
ment qualifications are raised and are the last to become inti amar- 
ginal as qualifications are lowered.^ There is, consequently, a clear 
relationship between tlie amount of imemployment and the ability 
of less desira'ble groups to get jobs. The experience during World 
War II when the whole group of social security problems became 
less severe is proof of the point that the will-o’-the-wisp full employ¬ 
ment IS the best answer of all for many of our social security prob¬ 
lems * 

“ It IS recognized that reahstically a worker does not become submargmal or intra- 
margmal in all jobs of any employer or for all employers at the same time However, 
this fact does not destroy the vahdity of the general position stated, see. MiUei, G W , 
"Unemployment and Unemployabihty,” The Amertcan Journal of Economics and So¬ 
ciology, July, 1948, Vol 7, No 4, pp, 429-438 

■‘Even if relatively full employment could be maintained year in and year out, a 
very doubtful condition, there would still be economic insecurities that would have 
to be met. Some persons are not able to work the severely handicapped, some of the 
aged and inflim, and widows with small children are examples Full employment 
would never take care of all uncertainties and of all classes of people. Some need of 
pubhc assistance and other social security programs would conUnue 
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Not only is unemployment important for its influence on various 
security problems, it is important of its own accord There have 
been times in our history when there was no work available for mil- 
hons of people who could not be classified under any reasonable 
standard as marginal. Proof of this fact is of relatively recent origin. 
Unemployment did not show itself as a serious long-run problem 
until after the first World War; it was not widely recognized as im¬ 
portant until after 1930 Then the impiovements in efficiency born 
of the war and postwar period began to catch Up with us We 
found ourselves as a nation m the tragi-comic situation of being 
able to produce goods and services m excess of the effective demand 
for them. Thus, during the 1930’s the nation as a whole averaged 
perhaps 10,000,000 persons unable to find work out of a labor force 
of about 50,000,000 persons ^ During a number of years the tally 
of those out of work was well over 10,000,000. A person out of 
work means a person without an income, sooner or later savings or 
other reserves will be exhausted and, m a civilized society, some 
relief in the form of money or goods must be provided. When the 
burden of unemployment became so heavy, in the 1930’s m particu¬ 
lar, persons began to look foi the causes of the situation. 

In bare outlme, the basic causes of the unemployment were not 
haid to find. For a decade we had been able to produce more goods 
than we found it feasible to distribute. Although increased ability 
to produce would seem to be highly desirable, in our own economy 
it has resulted in a most complex problem On the basis of the third 
of a century following World War I, it seems that we are unable to 
distribute the output of full employment for very long except when 
engaged in war or in replacing the shortages induced by war® 
Thus, except for war and biief postwar peiiods, it is clearly dem- 
onstiable that a sizable amount of unemployment is likely to plague 
us at most times, although more seriously at some times than at 
others 

Once layoffs begm in one firm, as a result of a lack of economic 
demand foi the product of full-time work, unemployment begins to 
spread. The economic disturbances are somewhat comparable to 

®The Bureau of the Census Issues reports on tire labor force and the employed 
every ten years Other less broadly based studies are made more frequently In 
addition, employer and union groups, such as the National Industrial Conference Board 
and the American Federation of Labor, maintain estimates of tlie amount of unemploy¬ 
ment 

° Explanations of this inability to distribute vary widely from traditional or orthodox 
economists to tliose supporting the Keynesian type of theory For a stimulating pres¬ 
entation of the latter approach see Dillard, Dudley, The Economics of John Maynard 
Keynes New York Prentice-Hall, Inc, 1948, Hayes, H Gordon, Spending, Saving, 
and Employment New York. Alfred A Knopf, 1945. 
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the disturbances on the surface of a pool of water into which a stone 
IS dropped. Persons who are lard off because of excess inventories 
of some good on which they work will soon demand less clothing, 
recreation, perhaps food, and other goods and services Sufficient 
cuts in demand will bring layoffs oi part-time work to others who 
produce or sell the goods or services that are now in less demand. 
In turn, these persons will curtail their demands and the cycle 
of unemployment-curtailed demand-further unemployment contin¬ 
ues. Just when these effects will fade away and the trend be re¬ 
versed goes too far into the realm of economic theory for discussion 
heie, 

Conditions otlier than increases in efficiency give rise to unem¬ 
ployment. The unemployment existing at any one time will not 
be evenly spread throughout all mdustries and aU parts of the coun¬ 
try the soft coal pioducmg areas of tlie country were some of the 
most depressed in the 1930’s, the carnage making industry and the 
harness mdustiy have declined to almost nothing; the fertility of 
the land is drained or the land itself washes away and the farmers 
gradually drift to some other work. Meanwhile, other industries or 
parts of the country may be boommg. But when coal miners or 
carnage makers find themselves out of work, it is not of much assist¬ 
ance to know that bakers or oil field workers are needed. Many do 
not have the requisite skills, and if they do, the work may be far 
lemoved from their homes In many instances, the organization of 
the labor market is so imperfect that the availability of jobs may not 
be known. Despite the effect of some of these factors on employ¬ 
ment, the cyclical failure of the economy to absorb our full produc¬ 
tion is the paramount problem. 

In view of the increasmg frequency of periods of considerable 
unemployment and of its direct and indirect results, it became clear 
by the 1930’s that some program mtended to decrease the amount of 
unemployment was imperative. The events of the World War I 
period showed that private industry that was relatively uncontrolled 
was not able to offer full-time employment to all those who were 
willing and able to work And the events of the early 1930’s, dur¬ 
ing which we pursued that elusive corner around which prosperity 
was lurking, did not add to the confidence of the public m the ability 
of uncontrolled private enterprise to offer full employment. It be¬ 
came more and more evident that unemployment sprang largely 
from conditions basic to our entire economy; these economy-wide 
conditions were not such as could be conti oiled by individual em¬ 
ployers. 

The causes were beyond the control of individual businesses, and 
there was no unanimity of action brought by business organizations 
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on a widespread program of alleviating unemployment; thus, there 
was a need in the early 1930’s for some sort of government program 
to do that which business had been unable to do. Local and state 
governments varied widely in attrtudes and financial resources, like¬ 
wise in the proportion of unemployment, so a natron-wide, well- 
financed program could be none other than a federal program 
Since there never had been in this country any significant experience 
with government efforts to combat unemployment to which to refer, 
a number of different programs were tried, many mistakes were 
made, but the emergency was such that bold experimenting had to 
be done. It is now time to consider some of the measures tried. 

Government unemployment programs, public employment service 

Two general types of action have been taken to combat unemploy¬ 
ment, either of the two could be further subdivided if so desired 
One type of program includes those actions that seek to shorten the 
duration of unemployment or ease its undesuable effects Under 
this might be listed the system of public employment offices, the 
unemployment compensation program, and various public assist¬ 
ance programs. A second broad field of action is that which seeks 
to put those out of work back on the job. These actions would m- 
clude public works programs and programs designed to encourage 
employment in private enterprise. In terms of the time of action, 
attempts at the creation of a system of pubhc employment exchanges 
came first. It will be remembeied that the first concerted effort to 
develop a national system of employment exchanges came during 
the first World War.'^ This system was curtailed after peace came 
about as quickly as it was built up during the war. Federal-state 
jealousies, criticism of the director of the service, and the general 
postwar desire to escape from wartime controls were some of the 
reasons for the hasty curtailment ® 

Aside from operatmg a few faim labor offices and veterans’ offices, 
all that the United States Employment Service did between 1919 
and 1933 was to provide some shght subsidies to state employment 
offices and gather some statistics on the employment situation 
Farm labor placement was carried out more effectively than was any 
other service, but an average of only about twenty farm labor offices 
were operated.® Such a number of offices must have been efficient, 
indeed, to direct nearly 900,000 persons to employment m the fiscal 
year of 1932. Even though the farm labor service might have been 

’See Ch IX 

“Millis, H A, and Montgomery, R E, op oit, Vol III, p. 62 

“Kellogg, Rudi M , The United States Employment Service, p. 56 Chicago' The 
University of Chicago Press, 1933 
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well organized, it was very limited m its coveiage, and no other part 
o£ the skeleton seivice was adequate m any sense of the word. 

Because the need for a vitalized nation-wide system of employ¬ 
ment exchanges was recognized, conferences were begun in 1919 
between lepiesentatives of bureaus of the federal government, of 
many of the states, and of business and labor groups m an attempt to 
agree on a draft of a bill providmg for a new employment service 
After various events, such a bill finally reached the hearings stage in 
1928 under the sponsorsliip of Senator Wagner In the late winter 
of 1931 the biU was passed by both houses of Congress by heavy 
majorities. Essentially, it called for the creation m the Department 
of Labor of an employment service that would estabhsh and mam- 
tain a national system of employment offices and help in maugu- 
rating such a public system m states and their political subdivisions 
Of the money appropriated under the act, seventy-five per cent was 
to be apportioned among the states. The bill provided for the aboh- 
tion of the then existing employment service 

President Hoover vetoed the bill. In his veto message the Presi¬ 
dent objected to the federal-state system .called for in the bill 
It seems iionic that tire President objected to the abolition of tlie “es¬ 
tablished employment service” in the Department of Labor, the 
service that was opeiatmg some twenty farm labor offices and a like 
number of veterans’ offices As a substitute for the vetoed bill, the 
President asked Secretary of .Laboi Doak to reorganize the existing 
service The reorganization did not produce startling results and 
the need for an active and well-oiganized service was about as great 
after the change as before. 

In June, 1933, the Congress passed a revision of the Wagner bill 
that had been vetoed in 1931. The new law^^ was approved by 
President Roosevelt, and on July 1, 1933, the new employment serv¬ 
ice was activated. As did its predecessor, the Wagner-Peyser Act 
provided for the estabhshment of a national employment system and 
for cooperation with the states in promoting such a system. Up to 
seventy-five per cent of the federal funds appropiiated could be 
made available to the states, in order to qualify for federal aid. State 
and local offices had to meet certain minimum standards of effi¬ 
ciency. States wishing such grants were requiied to agree to abide 
by the federal standards and match the federal grant. Under this 
stimulus, all the states and Alaska and Hawaii had become affiliated 
with the federal service before the end of 1937.^^ 

“ Kellogg, R M , op cit, Chs III, IV, and V 

"US Code 1940, Title 29, Secs 49-491 
U S Bureau of Labor Statistics, Bulletin No 694 Handbook of Labor Statistics 
(1941 edition), p 155 
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Under the authorization of the Wagner-Peyser Act, the federal 
goveinment not only aided the states in the establishment and mam- 
tenance of public employment offices, but established and mam- 
tained offices of its own under the National Reemployment Service 
progiam. Under this emergency program, the reemployment serv¬ 
ice was operating in mid-year 1935 nearly 1800 district and branch 
employment offices; this was a sharp contrast with the approximately 
150 offices functioning in 1932 under the Doak reorganization of the 
old employment service. For the fiscal year of 1935 about two and 
thiee-fouiths million placements were reported, and by 1940 this 
number had grown to 3,500,000. Although early placements were 
largely on relief and public works projects, by 1940 about eighty- 
five per cent of the annual placements were in private employ¬ 
ment 

As established under the Wagner-Peyser Act, the employment 
service was in the Department of Labor It remained there until 
1939, when it was shifted to the Social Secuiity Board. The pur¬ 
pose of the sluft was to bimg a closer relationship with the un¬ 
employment compensation functions of the Social Security Board, 
in view of the fact that m oider to qualify for unemployment com¬ 
pensation a person had to legister for work with the employment 
service and that agency had to be unable to provide work. This 
move was a logical one owing to the necessary cooidmation that 
must exist between placement and compensation services. 

After the transfer, the employment service remained without sig¬ 
nificant change until September, 1942 By that time the war emer¬ 
gency was beginning to mmimize claims for unemployment benefits 
and to emphasize the necessity of supplying labor to war mdustries. 
Therefore, the service was transferred by Executive Order 9247 to 
the newly created War Manpower Commission, at the same time the 
state employment services weie taken over by the federal govern¬ 
ment There they remained until November 15, 1946 when they 
were returned to the states. 

In discussing the reestablishment of the employment service as 
a means of combatting unemployment, it is not meant to imply that 
it had an effect of decieasmg the total number of unemployed. 
However, the work of the service might have shortened the duration 
of a period of unemployment. In a locality of considerable size a 
job seeker cannot canvass all possible employers with frequency. 
However, through an employment office to which, ideally, all avail¬ 
able job opportunities are reported it is much easier to keep abreast 


^‘ibtd 

“ See below, Ch XXIII 
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of the situation. Even without perfect functioning, the job-seeking 
problem is much simpler. One further benefit might be noted. If 
properly run, the public employment service should lesult in better 
placement, if this occuis, there will he fewer resignations and dis¬ 
charges and less unemployment resultmg from these causes. It is 
probable, however, that job displacement for these leasons is rela¬ 
tively unimportant in the over-all picture of causes of unemploy¬ 
ment. 

Other government action affecting unemployment 

Anothei means of easing the ill effects of unemployment is by 
relief of some sort. Here, again, the element of reducing unem¬ 
ployment IS shght, if moie goods are demanded as a result of a relief 
program than otherwise would be, then the amount of unemploy¬ 
ment may declme, but such an effect wfil not be marked; even with¬ 
out relief unemployed persons must wear some clothing, consume 
irreducible minimum amounts of food, and occupy shelter. Only 
if relief piovides moie than do lelatives, private charity, or any such 
means of care will it tend to cause any appreciably larger demand. 
During normal or non-emergency periods relief oi grants in aid 
have been reserved largely for those who were blind or otherwise 
handicapped, the needy aged, dependent children, and similar cases. 
However, in periods of emergency rehef grants and goods have been 
supplied to many who were able to earn their own living if given 
a chance. Since the gi anting of rehef is dependent upon proof of 
need to some investigator and is directed at alleviating especial hard¬ 
ship rather than combatting unemployment as such, it need not be 
discussed in any detail at this point. 

There are government measures that act as a direct spur to em¬ 
ployment. These may be either through dnect employment on 
government projects or through various policies encouraging private 
enterprise to boost employment. One of the outstanding, although 
not the most desirable, boosters of employment is war. In time of 
war the number of employees of the federal government increases 
by leaps and bounds—m the departments of the government, in mili¬ 
tary establisliments, on construction projects, in ship-repair yards, 
and elsewhere In addition, tliere is the “employment” of large 
numbers in the armed forces. Perhaps still more important is the 
enormous increase m the purchases of the government; almost every 
conceivable item is needed in greatly increased quantities, some in 
thousands of times the prewar number. As a result of the mciease 
in government employment and its demand for more goods phis 
the increased demands of many employees with high eainmgs we 
attain m wartime the happy state of affairs in which almost any per- 
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son looking for a job is able to find one. Perhaps the most impor¬ 
tant question before the national economy today is whether it can 
offer relatively full employment over a long period of time without 
war Peace, with perhaps one-fifth of all workers unable to find 
a job, may be better than war, but it is neither a satisfactory nor a 
stable state of affairs. 

There are other means of combatting unemployment short of wai*. 
One used during the early years of the Roosevelt admmistration was 
direct employment of the jobless on pubhc works projects, including 
pubhc buildings, land reclamation, building of parks and recreation 
facilities, and other less useful jobs. Although such work needed 
to be done in the 1930’s and much of it still is worth while, there was 
considerable objection to it, the fear of government expansion and 
competition with private enterprise was strong, and the mcreased 
government mdebtedness and taxation and alleged inefficiency on 
many of the jobs gave excellent grounds for criticism. Neverthe¬ 
less, there are many convincing aiguments in favor of government 
work projects as a means of combatting unemployment. There are 
many needed improvements in pubhc buildings, roads, parks, land 
reclamation, and so forth that do not compete directly with private 
enterprise And there seems to be no valid reason why such work 
cannot be done as efficiently as under any other circumstances. 
However, if employment is the piime objective, as it was in the 
1930 emergency, efficiency of operation may not be given the em¬ 
phasis that would otherwise prevail. 

Whatever the motivation, work projects are a much more desir¬ 
able attack on unemployment than outright relief The product 
that accrues to society from the work is a benefit, and the mainte¬ 
nance of skill, physique, and morale, while somewhat mtangible, is 
an important advantage of such work projects. However, for such 
works to be fully effective with regard to timing, type of accom¬ 
plishment, extent of the program, and so forth many questions of 
statistics and economic theory must be answered. 

In peacetime the measures that government may take to en¬ 
courage private employment are wide and varied Since then ef¬ 
fects aie largely induect, such actions are rarely thought of as labor 
laws or labor-related action. The type of government programs 
that might have such effects will only be listed here. Changes in 
the control of installment buying may have a temporary effect on 
market demand for durable goods and therefore on employment. 
The rediscount rates of the Federal Reserve System and our foreign 
trade policies wiU have their effect. The method of levying taxes 
and their level are important factors. And preparation for and the 
immediate aftermaths of war bring great activity to business. Other 
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government pui chasing policies will affect the total production of 
goods 

Unemployment compensation 

Along with the employment service, the most important legisla¬ 
tive development directed at the pioblem of unemployment that 
came from the years between the wais was unemployment insur¬ 
ance, or moie accurately, since there is little of the tiue character of 
insurance in the laws, unemployment compensation. Such laws 
were based on a recognition of the fact that some unemployment 
IS inevitable even though some of the measures sketched above may 
reduce the seventy of cychcal idleness. Certainly the desire to 
abolish cyclical unemployment will not be lealized fully, and, in addi¬ 
tion, some jobs are seasonal, some industries oi plants decline while 
others grow, and machines break down oi mateiials are sometimes 
short. Thus, whatever the program to decrease the amount of un¬ 
employment, a certain amount of it—an irieducible mmimum—is 
inescapable. Therefore, along with machinery for eflBcient place¬ 
ment of workers, an intelligent program of government action 
against unemployment requiies that society make some provision 
for guaranteeing a mmimum income to persons out of work through 
no fault of their own. If there are conditions m oui economy that 
make it impossible for able persons to find woik at som^ times, then 
at least a part of the burden of enforced idleness should be taken 
from the unemployed person and family. 

There were many examples of unemployment compensation in 
foreign countries for the United States to observe before 1930, but 
neitlier the federal government nor any state had seen fit to provide 
any similar compensation for those persons able to work and out of 
work through no fault of them own Peihaps the greatest reason 
for this tardiness of action came from the refusal of many people to 
recognize that there were conditions inherent in our economy that 
made it impossible for all persons to keep a job at all tunes if they 
really wanted to do so There was also a lack of sufficient realiza¬ 
tion that incomes were such that it was not feasible for each worker 
to build large enough reseiwes to carry him through periods without 
mcome. 

Interest in unemployment compensation was aroused before the 
first World War; in 1914 the American Association for Laboi Legis- 


“ See Pearlman, L M , and Eskm, L. “Nature and E\tent of Frictional Unem¬ 
ployment ” Monthly Labor Review, January, 1947, Vol 64, No 1, pp 1-10, for an 
analysis of tlie nature and extent of such unemployment This aiticle estimates that 
even in prosperous tunes some two to two and one-half million persons in the nation 
will of necessity be unemployed 
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lation prepared a model bill patterned on British legislation, which 
was introduced, unsuccessfully, into the Massachusetts legislature.^® 
In the postwar recession of 1921 the Wisconsin legislature consid¬ 
ered an unemployment compensation bill but did not enact it. In 
that state a compensation bill was reintroduced in each succeeding 
session of the legislature until passed m 1932, but elsewhere in the 
nation the theory of a permanent and growing prosperity tem¬ 
porarily made unemployment compensation a lost cause. After the 
crash of 1929 the growing amount of unemployment encouraged 
interest in an examination of some sort of compensation for the job¬ 
less. By 1931 a half-dozen states had named investigating com¬ 
mittees to study the problem, and in a larger number some sort of 
compensation biU had been introduced In 1933 105 unemploy¬ 
ment compensation bills were introduced in state legislatures and 
Congress.^'^ 

Meanwhile, Wisconsin had acted. The recurrent consideration 
in the 1920’s of a compensation bill bore fruit in a special session 
of the legislature that passed an unemployment compensation law 
m January, 1932. Although it left much to be desired, it merits 
some attention as the pioneer such law enacted in the United States, 
It was m many ways a strange act seekmg to put pressure on em¬ 
ployers to regularize employment or make provision for periods of 
unemployment. It gave employers an opportunity to establish by 
June, 1933 (subsequently extended to April, 1934) voluntary un¬ 
employment compensation plans for a majoiity of the industrial 
employees of the state. Faihng this, the law required compulsory 
establishment of such plans; owing to the insufficient number of 
plans the act did become compulsory in ApiH, 1934 It apphed 
to employers of ten or more persons, excluding as usual farm and 
domestic labor, government employees, and workers on interstate 
railways The law provided for the maintenance of separate re¬ 
serve accounts for each employer. His contribution to the fund— 
none was made by the worker—^was two per cent of his annual pay¬ 
roll, excepting salaries above $300 per month or $1500 per annum, 
until the reserve reached $55 per employee. When the fund 
reached that level, the contribution rate di'opped to one per cent, 
where it remained until the reserve reached $75 per month, at that 
point, contributions stopped, to be resumed when the average fell 
below $75 per employee, 

^“■Commons, J , and Andrews, J,, op ctf, p 298 
Millis, H A , and Montgomery, R E,, op, cit , Vol II, p 141 

'“Chapter 20, Wisconsin Special Sessions Laws of 1931, it is reproduced in full m 
Monthly Labor Review, March, 1932, Vol 34, No 3, pp. 540-552 

U. S Bureau of Labor Statistics, Bulletin No 616, Handbook of Labor Statistics 
(1936 ediUon), p 819. 
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Benefits were to be payable after a waiting period of two weeks; 
ten weeks benefits in any one calendai year were the maximum 
amount allowed. The amount payable was one-half the average 
weekly wage or $10 per week, whichever was lower, with a mini¬ 
mum of $5 per week. One dollar per week was added if the claim¬ 
ant attended school during the period of idleness. Persons weie 
disquahfied if they quit their work or were discharged for miscon¬ 
duct or weie idle because of a trade dispute. Benefits finally be¬ 
came payable under the act after July 1,1935. 

It will be seen that some of the provisions of the law were not 
adequate to meet the requuements of the section of the Social 
Security Act deahng with unemployment compensation, but the 
Social Security Act was not controlling at that time; there was at 
least one other serious objection to the law, however. Provision 
was made for separate employment compensation accounts for each 
employer, from winch his idle workers could be paid. There is im¬ 
plied in this type of organization an assumption that unemploy¬ 
ment is the responsibility of individual employeis and that, there¬ 
fore, those employers able to offer steady employment should be 
rewarded by lower contributions. Although it is true that employ¬ 
ers can do something to regulate their work, it is unwise to assume 
that the crux of the problem of unemployment is within the contiol 
of the mdividual employer. Some occupations are seasonal and 
there is little that can be done to alter the fact, other employments 
are relatively steady with httle need for attempts at legularizing, 
moreover, depression periods come as a result of widespread eco¬ 
nomic conditions and not of the malpractices or lack of foresight of 
an individual businessman. If unemployment is not a result of tbe 
practices of mdividuals, the provision of compensation therefor 
should not be on an individual basis. 

While Wisconsin acted other states were not entirely idle. Cali¬ 
fornia, Connecticut, Massachusetts, Mmnesota, Ohio, Pennsylvania, 
and Virginia appointed committees to study and advise on the enact¬ 
ment of such laws. The reports generally favored compensation 
laws,^*^ but theie was keen opposition from many sources. The op¬ 
position was successful in preventmg passage of any law other than 
that of Wisconsm until 1935, the theory of individualism and the 
fear of dire results commg from the coddling of workers by the gov¬ 
ernment still struck a responsive chord with many in the legislative 
chambers. And, in addition, the employers in any state could argue 
that the costs of a compensation law would put them at a competi- 


” U S Bureau of Labor Statistics, Bulletin No 616, Handbook of Labor Statistics 
(1936 edition), pp 821-827 
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tive disadvantage with the employers of other states having no 
such laws. 

The fear of competitive disadvantage voiced in the difiFerent states 
was stopped by the passage of the Social Security Act. The unem¬ 
ployment tax provisions of the act were drawn in such a manner that 
opposition to legislation was swept away, not by any particular 
change of heart but because it was to the financial advantage of 
every state to enact an adequate compensation law. Thus, the fed¬ 
eral law did not itself establish unemployment compensation laws, 
but it created a situation in which the states could not well afford 
to ignore the problem. 

The Social Security Act of 1935®^ levied on employers of eight or 
more persons a tax of one per cent of their payrolls in 1936, two per 
cent in 1937, and tluee per cent in 1938 and thereafter. Agricul¬ 
tural and domestic employees, government workers, and a few 
others were not covered. Provision was made, however, that not 
all the money paid by the employers of any one state need be lost 
to that state If any state saw fit to enact an unemployment com¬ 
pensation law that was acceptable m its provisions, ninety per cent 
of the tax paid by the employers would revert to the state for use 
only in its unemployment compensation program. In addition, 
from tlie ten per cent of the tax held by the federal government, 
grants could be made to the states to aid m meetmg administrative 
costs of the unemployment compensation law. One point might 
well be noted here, there was no exception in the law of employees 
earning more than a certain amount or of salaried workers, although 
the tax was levied only on the first $3000 of annual income It 
should be noted that employers only were taxed; employees might 
be taxed if the states so legislated m estabhshmg unemployment 
compensation, but as far as federal and most state laws were con¬ 
cerned, the compensation was provided for workers without re¬ 
quiring contributions from them. 

The revenue collected through the unemployment compensation 
tax is paid to the federal treasury, where an unemployment trust 
fund IS estabhshed. The amount contributed by each state is car¬ 
ried in a separate account, payable to that state for expenditures for 
unemployment compensation only if the state plan meets certain 
standards. These requirements include; 

(1) All unemployment is to be paid for through public employ¬ 
ment offices or other agencies approved by the Social Security Ad- 
ministiation^^ of the Federal Security Agency. 

“ 49 Stat. 620, ammended significantly in 1939 and 1946 
Known as the Social Security Board until the reorganization of July 1946 The 
titles are used interchangeably herein. 
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(2) All moneys received for the unemployment fund must be 
paid immediately to the treasmy. 

(3) All moneys withdrawn from the unemployment trust fund 
must be used exclusively for unemployment compensation or for 
certain types of refunds. 

(4) Compensation shall not be denied to a woiker solely because 
of refusal to accept woik (a) if the job is available because of a stiike 
or lockout or other labor dispute, (b) if the wages, hours, or other 
working conditions on the proflEered job aie substantially woise than 
those prevailing for siniilar woik m the locality, or (c) if as a condi¬ 
tion of employment the mdividual would have to join a company 
union or resign from or lefiain fiom joining a bona fide union. 

If all of the above requiiements aie met, in the opinion of the 
Social Security Administiation, a tax of only 0 3 per cent need be 
paid to and retained by the federal treasury The funds accruing 
from the 0 3 pei cent tax will in part be redistributed to the states to 
defray admimstiative costs Any other taxes payable under the un¬ 
employment compensation program may be collected and paid by 
the states to the federal treasury. However, the states are not re- 
quiied to levy taxes in any specified manner It will be recalled 
that the federal tax was levied only on employers of eight or moie 
woikeis. There is no provision, however, that lequiies the state 
to tax only employers, to exempt employers of fewer than eight 
workers, or to levy the same tax on all employers regardless of then* 
employment record. 

If the board finds after reasonable notice and investigation that 
any state has denied, in a substantial number of cases, compensation 
due to individuals or has failed to observe other regulations noted 
above, it is empowered to deny grants of money to the state until 
the abuses are stopped. Thus, the states aie subject to a relatively 
strict supervision by the board as a requisite to regaining the moneys 
paid in by the states’ employers. Under the stimulus of loss of funds 
from failure to enact a law or to observe minimum standards once a 
law was passed, all states swung into action By mid-year 1937 
every state and Alaska, Hawaii, and the District of Columbia had 
such laws, The principle that had been so distasteful before the 
tax-offset plan had been legislated suddenly became acceptable— 
in fact, desirable For the failure of Ohio, for example, to enact an 
adequate law would have meant that taxes paid by Ohio employers 
might be spent m California rather than in Ohio; that would never 
do! 

The laws enacted by the states vary in many details but there aie 
numerous similarities Before noting the variations that are to be 
found, it might be well to summarize what could be considered 



ACTION AGAINST UNEMPLOYMENT 


365 


representative of, although not exactly the same as, any one state 
law. The average law would provide for the levying of an unem¬ 
ployment tax on employers of six or eight or more, and would exempt 
the same general groups exempted from the federal tax. Rates 
probably would be less for employers with good employment 
records Provision would be made for transfer of the moneys to 
the federal treasury. Before a person would be considered ehgible 
for benefits, he must have registered with the employment service, 
waited at least a week, and been told that there was no work avail¬ 
able. As to benefiits payable, the law would set a minimum of $5 to 
$8 weekly and a maximum of $18 or $20 weekly. Between these 
limits the benefit would probably have been set at roughly half of the 
average weekly wage. There would be specification of a maximum 
number of weeks in a calendar year in which benefits could be paid 
to an individual, probably about twenty weeks There would prob¬ 
ably also be some provision that a certain ratio between weeks of 
employment or earnings withm the year and weeks of benefits be 
maintained, perhaps one week of benefits for every three or four 
weeks of employment. 

Finally, a number of conditions would be specified under which 
an unemployed person would be disqualified from receiving benefits. 
These provisions would be such as to permit benefits only if the 
claimant is able to work and is idle through no fault of his own. 
Thus, a person who voluntarily quit his job or was discharged for 
misconduct on the job could not draw compensation; neither could 
the person who refused to accept suitable work. In the average 
case, a person idle because of a labor dispute, who is injured, or is 
otherwise incapable of work cannot draw benefits. 

The great number of diversities in individual laws makes it un¬ 
wise to attempt to mention all the variations that are to be found. 
However, some examination is needed to show the range of pro¬ 
visions; in this connection, it should be kept in mind that standards 
and practices of administration vary as widely as legislative pro¬ 
visions. Terms such as “the refusal of suitable work” and when 
“able to work” or the exemptions from payment allowed by a labor 
dispute are not at all clear. Thus, those who apply the laws can 
do much to make them eflFective or ineflEective. 

In notmg the variations in the laws, the coverage might be ex¬ 
amined first The federal law set the maximum size plant to be 
exempted as those employing no more than seven persons; approxi¬ 
mately forty per cent of the state and territorial laws of 1946 con¬ 
tinued this exemption. On the other hand, nearly a third covered 
all plants with one or more employees. State exemptions of occupa¬ 
tional groups coincide much more closely with those of the federal 







9 




367 


M M 
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tax. Only New York provides coverage of domestics, and this only 
when four or more are employed. A few states include certain 
workeis on “industrialized” farms. Government employees are al¬ 
most entirely excluded. 

After registeiing at the employment office and filing a claim, be¬ 
fore he leceives the first payment of benefits the unemployed peison 
IS required to wait for a stipulated period No benefits are payable 
for the waiting period. Only Maryland has no waiting period, all 
other states specifying either one or two weeks, one week is the 
more commonly specified time. Such a waiting period is defensible 
on a number of grounds When a person becomes unemployed, he 
has some income paid to him at the time or due to him shortly 
thereafter. This income 'Will carry the person over a relatively short 
period Admmistiatively it is wise to have such a waiting period 
because the piocessing of all claims for idleness of two or three days 
would add greatly to the paper work involved Fmally, it is reason¬ 
able to assume that an individual should meet expenses of lelatively 
short periods of idleness; to the government belongs the job of un- 
deiwritmg severe and long-lasting economic risks, but not every 
little one. 

All laws make some provisions concerning weekly benefits, mini¬ 
mum and maxunura payments are set and the maximum number of 
weeks of benefits in a calendar yeai specified Minimum weekly 
benefits range from $3 in some states^® to $10 in others Five dol¬ 
lars per week is the most common minimum set, Maximum bene¬ 
fits run as high as $28 per week in Connecticut and Michigan and 
as low as $15 in a number of states A figure of neai $20 pei week 
is by fai the most common. 

Probably mmimum and maximum figures are needed in the laws 
Certamly there is need of a minimum figure, and this should have 
been well above tire three to five dollars weekly, found in many of 
the laws. If the purpose of unemployment compensation is to pro¬ 
vide enough income to carry a person without income over a period 
of idleness, then m 1947, m the postwar period of enormously m- 
creased living costs, every law had an unreasonably low mmimum. 
However, computation of benefits as a peicentage of average 
weekly income made this criticism less valid, since wages were then 
at relatively high levels. Nevertheless, the minimum benefits are in 
need of reconsideration, even during depressions $3 to $5 per week 
would be an madequate income for a woiker, especially one with a 
family. 

Louisiana, Mississippi, and Missouri 

“ California, Idaho, Illinois, New York, Oregon, Rhode Island, and Washington 

® Florida, Mississippi, and Virginia. 
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The maxima need reexamination and revision more urgently, for, 
unlike statutory minima, percentages of average weekly earnmgs 
cannot offset the low figure set by law. An income of $20 to $25 
per week might have been a reasonable subsistence payment in 1940, 
but the situation has changed. Some maxima are essential, smce 
compensation should not be so attractive as to encourage attempts 
at malingering, but more flexibility is needed. Perhaps the best 
answer to the problem is to work out maxima and minima carefully 
at one tune, providing for variations upward and downwaid with 
fluctuations of a certain size m some specified cost of living mdex. 
This proposal is made on the assumption that unemployment com¬ 
pensation will continue to be used as a substitute for relief or charity 
rather than as a means of giving enough income to provide signifi¬ 
cant ]ob opportunities If the philosophy weie to shift toward the 
provision of ]ob opportunities, the feasibility of a maximum of any 
soit would be in doubt. 

As to the maximum number of weeks of benefits that may be paid 
to an individual in one yeai, the figure varies from twelve weeks in 
Arizona and fourteen in Mississippi to twenty-six in New York and 
Washington A common figure is near twenty weeks per year 
Many states provide for a ratio of total benefits payable to earnmgs 
in a piior period; the stated maximum may not be available m 
such cases. The justice of tins provision is open to question. If all 
unemployment were of short duration, no question need arise, but in 
many instances, especially with cyclical unemployment, the period 
of idleness may extend over a long period. If so, the allowable ben¬ 
efits may be exhausted before work is found. It is reported that in 
1941, a relatively prosperous year, about half of those receiving ben¬ 
efits had exhausted them prior to findmg another job.^® 

If an unemployed person has no reserves to fall back on and ex¬ 
hausts his compensation benefits as well, he must become a pubhc 
charge. Probably the morale problem is much greater if a man and 
family aie on relief than if they are drawing benefits to which they 
consider themselves entitled as the result of work previously done. 
There is, however, the danger that some persons will try to abuse 
the law ff more extensive or unlimited periods of unemployment 
compensation are allowed But ff compensation is to provide a liva¬ 
ble minimum income until another job can be found, then it is failmg 
m many cases and will fail in many more when depression strikes 
agam. 

In raising funds for unemployment compensation, all states make 
use of merit or experience rating This means that the tax rate of 


““ Peterson, F , op, Q\t, p 716. 
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an employer is lowered if his record of employment is good. The 
federal law permits such adjustment of the rates of individual tax¬ 
payers. Such plans have disadvantages in so far as building up the 
unemployment trust fund is concerned. It was estimated that the 
contributions from the states and territories in 1945, when all but 
six®'^ had rating plans, were forty-one per cent below the amount that 
would have been provided under the 2 7 per cent specified in the 
original law. The assumption back of such rating plans is that they 
reward good employment records, thus giving the employer an in¬ 
centive to regularize his woik. But, as has been stated, some in¬ 
dustries are much more unstable or seasonal than others and the 
causes are largely outside the control of individual businessmen. 

Few states collect any taxes from employees. In 1945 only Ala¬ 
bama, Rhode Island, Califoniia, and New Jersey did so.^® In these 
states the employee rate ranged from 0 2 per cent to 10 per cent. 
At one time nine states collected from employees, but the number 
has dropped, in part at least, because war prosperity put the funds of 
the states in excellent condition. 

Constitutionality of the unemployment compensation program 

No piece of legislation as controversial and breaking as sharply 
with precedent as did unemployment compensation could possibly 
receive general public acceptance without runnmg the gamut of 
court scrutiny. Two cases were started m the state of Alabama to 
test the unemployment compensation taxes of both the federal and 
state governments. Both cases were decided by the narrowest pos¬ 
sible margin, four dissenteis held in each case that the taxes were in- 
vahd In both, however, the necessary five justices were convinced 
that the taxes were valid ones. 

In the case of Steward Machine Co. v, Davis, Collector of Internal 
Revenue^^ the validity of the federal social security tax was tested 
It was attacked as an unconstitutional levy that placed an excise on 
the right to employment; it was asserted that the tax also created 
classifications that were invahd because it did not affect all persons 
alike, employers of fewer than eight peisons, those workers engaged 
in agriculture, and so on not being covered It was also claimed 
that the tax coerced the state mto takmg action it otherwise would 
not take 


” Alaska, Mississippi, Montana, Rhode Island, Utah, and Washington Federal 
Security Agency, Social Security Administration, “Experience Rating. Operations in 
1945 and Future Trends ” Social Secuntu Bulletin, November, 1946, Vol 9, No. 11, 

p 10 

“Ibid 

“SOI U. S 548 (19371, 
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The majority of the Court was not convinced by this attack. It 
recognized that with any tax there was a necessity of making certam 
exceptions or applying the law to groups that qualified on the basis 
of certam criteria. In the case at issue the exceptions and classifica¬ 
tions were held reasonable and vahd. The Court was not con¬ 
vinced that the law was coercive; it admitted that the taxation with 
a refund for those states that took action to pass unemployment com¬ 
pensation plans was a temptation, but denied that the states were 
coerced, since they weie not compelled to pass such a law. This 
distmction between temptation encouraging a certam action and 
coercion is vague and perhaps not too convmcmg, but it aided the 
Court in vahdatmg the tax. The Court made one very good point 
in connection with the alleged coercion. Piior to imposition of the 
general tax on employers of eight or more there was, in fact, a sort 
of negative coeicion discouragmg the enactment of unemployment 
compensation laws, since the states lliat levied them would have been 
imposing taxes that put their employers at a competitive disadvan¬ 
tage with those of other states without such laws Under the fed¬ 
eral law, the states were set free to take such action without fear of 
harming businesses within the state. For the above reasons plus 
some others centermg on the recognition of the vast extent of unem¬ 
ployment as an emergency problem that transcended all state bound- 
anes, the Court decided that the federal tax was within the constitu¬ 
tionally granted'powers of Congress. 

Perhaps the Carmichael case®® was the more important of these 
two In it the unemployment tax of Alabama was considered by 
the Court. The state had been forbidden to collect a tax imposed 
by the state law that applied to approximately the same employers 
as the federal law, but which levied a relatively low tax on workers’ 
wages as well. In arguing the case before the Supreme Court, the 
attorneys for the company attacked the tax as invalid under the four¬ 
teenth amendment because it did not apply equally to employers of 
all sizes and m all occupations. It was also asserted that the expen¬ 
diture of revenues for unemployment relief was not for a public pur¬ 
pose 

Again the Court was unconvinced by the attacks on the law. In 
its opinion, the exemptions of some occupations and of employers 
of less than a certam number of workers was a reasonable action by 
the legislature, an action, indeed, that was necessary from time to 
time because unifoim application of all laws without some restric¬ 
tion or classification was not practical The Court was of the opm- 

™ Carmichael, Attorney General of Alabama, et al. v Southern Coal and Coke Co , 
301 U S 495 (1937) In the same decision the case of Carmichael against The 
Gulf States Paper Company was considered without separate analysis 
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ion that expenditures for unemployment were for a public purpose— 
how anyone could argue otherwise in the 1930’s remains a mystery. 

Further, the Court held that the fact that moneys were collected 
from one person and perhaps expended for the benefits of others did 
not condemn the law. In reachmg this conclusion, the Court 
showed a keen understanding of the impossibihty of deteimining ac¬ 
curately what persons are to be blamed for unemployment. Ac¬ 
cording to the opinion, “The causes of unemployment are too com¬ 
plex to admit of a meticulous appraisal of employer responsibility " 
Elaborating on this general philosophy at another point m the de¬ 
cision, the Court stated. 

“Even if the legislature should undertake, what the Constitution does 
not require, to place the burden of a tax foi unemployment benefits upon 
those who cause oi contribute to unemployment, it might conclude that 
the burden cannot justly be apportioned among employeis according 
to their unemployment experience Unemployment in the plant of one 
employer may be due to competition with another, within or without the 
state, whose factory is running to capacity, or to tariffs, inventions, 
changes in fashions, or in market or business conditions for which no 
employer is responsible, but which may stimulate the business of one and 
impair or even destroy that of anothei. Many believe that the responsi¬ 
bility for the business cycle, the chief cause of unemployment, cannot 
be apportioned to individual employers in accordance with their employ¬ 
ment experience; that a business may be least responsible for the de¬ 
pression from which it suffers most” 

Such an analysis gave a clear economic refutation to the theory, stiU 
embraced by many, that it is possible to detennine individual blame 
for the incidence of unemployment. As a final point in their sup¬ 
port, the Couit held that the Alabama act was not an invalid product 
of the coeicive operation of the Social Secuiity Act, as in the Steward 
Machine Company case, the reasoning was that the fedeial law did 
not cioss the boundary between encouiagement and coeicion 

When Congress passed the Social Security Act in 1935, raih'oad 
employers were among the gioups that were taxed until the states 
had enacted an adequate unemployment compensation law. How¬ 
ever, m 1938 Congress enacted a separate law dealing with the 
payment of unemployment compensation to employees of raihoads, 
sleeping car and express companies, certain other concerns perform¬ 
ing seivice in connection widi railroad transportation, and certain 
railway labor oiganizations. Thus tlieie was established a uniform, 
nation-wide system of unemployment compensation benefits. The 
benefits were a flat amount per day based on annual earnings, rang- 
mg in weekly payments from $8.75 to $25. The payments weie 
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financed by a three per cent tax on the carriers. There was no merit 
rating and no contribution from workers. 

A significant change was made in the 1938 law m 1946; at that 
time the law was so modified that benefits were payable for tem¬ 
porary personal disability as well as for the idleness of railway 
workers ready, willing, and able to work, Under certain circum¬ 
stances, an employee suffering from illness can now draw as much 
as 130 days benefits in a benefit year. Although led in this develop¬ 
ment by one state and actmg at about the same time as another, the 
move of the federal government in this direetion was an important 
one. It has been a well-known fact for many years that the average 
worker was much better off if he could become ill or suffer an acci¬ 
dent as a result of conditions on the job than if he suffered the same 
mconvenience from non-occupational causes. But the hardship 
and problems involved are no greater and there is little more reason 
for offering help in the one case than in the other. 

A worker does not qualify for benefits if he is drawing unemploy¬ 
ment or old age benefits under any other law or if he is unemployed 
as a result of a strike m violation of the Railway Labor Act. If the 
worker quits work without good cause or refuses to accept suitable 
work, he is not considered unemployed for a period of thirty days 
thereafter For the fiist fouiteen days of payable idleness there is a 
seven-day waiting period, so that theie is only seven days unemploy¬ 
ment compensation for that time. In subsequent periods compensa¬ 
tion is paid only for five days pei week. To claim benefits an un¬ 
employed worker must file with a designated unemployment claims 
agent. This agent usually is a foieman or other raihoad employee 
not directly connected with the employment service. The worker 
is not required to accept a job that would brmg his expulsion from 
the union or that would cause loss of substantial seniority rights. 

The mtia-war period, it has been seen, gave the nation its first 
extensive experience m positive action to combat unemployment 
Much of this action was pioneeimg and experimental and much of it 
disappeared with the advent of war prosperity, apparently not to be 
utilized again until the nation is faced with economic emergency. 
Although the postwar period has brought a legislative statement 
acknowledgmg the federal government's deshe for full employ¬ 
ment,®^ there is little to indicate that a positive program to combat 
unemployment will be undertaken until the nation finds itself 
plagued with mass rmemployment. As originally drawn, the Em¬ 
ployment Act of 1946 stated that persons had the right to useful 


Public Law 304; 79tli Congress, 2nd Session Approved February 20, 1946 For 
summary of the law see Monthly Labor Revtew, April, 1946, Vol 62, No, 4, p. 586 
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employment; to make this statement meanmgful, it was proposed 
that the President submit at the beginning of each session of Con¬ 
gress a report on the economic situation and on the anticipated need 
for expenditures to maintam full employment. 

The act that finally was passed stated that the policy of the federal 
government was to coordinate the activities of various groups so 
as to encourage the providmg of useful employment opportunities, 
a far cry from the statement of a “right to work.” Under the enact¬ 
ment, it is the responsibility of the President to submit to Congress, 
withm sixty days of the opening of each regular session, a report on 
economic conditions and trends that exist in the nation plus a re¬ 
view of the economic pohcy of the nation and of the program and 
legislation needed. 

To aid the President in discharging his duties under the act, a 
three-man Council of Economic Advisois was cieated m the Execu¬ 
tive Offices of the President. This council, with a relatively small 
staff, assists and advises the President, gathers timely economic data, 
and evaluates the economic programs of the government. It also de¬ 
velops and recommends national economic policies. The ma]or 
wealoiess of the act is that any action taken under it must be by 
congressional means; the promptness and wisdom of action to com¬ 
bat unemployment cannot be tested until the economy is faced with 
a major recession or depression. 

Failure to engage m active planning of methods to combat unem¬ 
ployment tlirough public works and other government action nar¬ 
rows the anti-unemployment legacy of the 1930 s to two items, a na¬ 
tional system of pubhc employment exchanges and a nation-wide 
system of unemployment compensation progiams. The two are 
very important and are necessary parts of any program for meeting 
a serious wave of unemployment. But, as previously indicated, 
both of these measures aie ways of easing the impact of unemploy¬ 
ment or of filhng jobs more promptly. Neither offers anything posi¬ 
tive m the way of a plan for creating work or encouraging the reem¬ 
ployment of idle persons. Up through mid-1948 there had been no 
opportunity to test our ability to apply our experience of the 1930’s 
in combatting idleness, there was little reason to believe that such a 
situation could last indefinitely. The employment service and com¬ 
pensation plans m existence meant that any new emergency could 
be attacked from a somewhat more advanced point than the one 
from which we started in the 1930’s. Thus, although some progress 
was made in the 1930’s, the amount was quite inadequate in view of 
the fact that unemployment seems likely to lemain, over any ex¬ 
tended period of time, one of our most complex economic problems. 
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Questions 

1 When is a worker unemployed? Is it possible to determine definitely 
when a peison is willing and able to work? Why or why not? 

I To what extent is unemployment an economic problem that can be met 
through the action of employers and/or unions? Why? 

3. What courses of action can government undertake that will tend 
to create jobs and tlius reduce the amount of unemployment? 

4 Is it feasible for the government to undertake to guarantee the light 
to useful employment of those able and willing to work? Why or why 

5, In Batkj v. Drexel the child labor tax was held by the Supreme Court 
to be invalid, In the Steward Machine Company case the federal tax 
that encouraged the states to enact unemployment compensation laws 
was held valid. Were there basic diferences in the two issues? 

6. The United States Employment Service has been under direct federal 
supervision and under state control Which do you consider the more 
desirable? Why? 



Chapter XIX 


SOCIAL SECURITY: OLD AGE 
AND OTHER RISKS 

The problem of dependent old age 

Tile protections of the Social Secmity Act other than the unem¬ 
ployment compensation plans encouraged under it were not labor 
legislation in the sense embodying a strict application of the defini¬ 
tion of labor legislation given at the beginning of this study. Under 
the provisions of the law, an attack is made on dependent old age 
and aid is offered in caring for the blind, for dependent children, 
ciippled children, and to certain social services. However, since 
dependence in old age and problems of health and child welfare 
are more common among workers and their families than in the gen¬ 
eral public, some paits of the Social Security Act other than those 
affecting unemployment compensation should be exammed 

There are a number of reasons why these problems, especially that 
of dependent old age, fall especially heavily on worker groups. 
Fiist of all is the fact that the average worker’s mcome is not large 
enough to permit him, even if he has the foresight, to save or other¬ 
wise make adequate provision for an extended period of idleness m 
old age. The annual wage of the average worker is not more than 
the amount necessary to provide a healthy and decent standard of 
living at the time that it is being earned. Another reason why 
workers are especially affected is the fact that those who work in 
mmes, mills, factories, and construction enterprises tend to be less 
educated than other non-farm groups in our population, the result 
is a tendency toward less foresight, less thought of future needs. 
Wliile foresight is not entirely a matter of education it is probable 
that there is considerable correlation There is still another reason 
for notmg attacks on old age msecuiity in a survey of labor legisla¬ 
tion. As workers get older, they tend to become more nearly 
marginal members of the labor force. Thus, when there are more 
persons available for work than there are jobs available, older per¬ 
sons are likely to feel the situation more severely than younger 
groups This statement will not be so true of skilled and profes¬ 
sional persons as of the unskilled and semi-skilled manual workers 
The former groups are able to replace physical stamina with more 
knowledge and skdl as they grow older; consequently, they may not 
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become marginal workers in the labor market as quickly. How¬ 
ever, advancing age malces those who have only manual dextenty 
and physical strength to sell much less desirable, and sooner or 
later forces them into the submarginal group.^ Here, agam, the 
worker and his family have a particular interest in programs for old 
age security. 

Even before the depression peak of mass employment had been 
reaehed the problem of old age dependency was an important one. 
In 1930 it was estimated by the Bureau of the Census that there were 
slightly over six and one-half miUion persons m the nation who were 
sixty-five years of age or older * Of this number, it was estimated 
that perhaps 1,900,000 had no property, 2,400,000 no earnmgs. 
Thus, according to this estimate, at least one-third were destitute.® 
The number of aged persons inci eased; by 1935 there were seven and 
one-half million or more persons who were over sixty-five years of 
age.^ Of tins number, the Committee on Economic Secmity esti¬ 
mated tliat at least one-half were dependent upon others for support. 
The aid came primarily from friends and relatives, many not finan¬ 
cially able to contribute to the support of others.® 

At least one other reason for government action to provide old age 
secmity should be noted The propoition of our population that is 
sixty-five years of age or older is steadily mcreasing and will contmue 
to do so for many years. In 1920 there were fewer than five milhon 
persons in that age group, by 1930 it had reached six and one-haU 
miUion, and by 1940 about nme million The census of 1950 prob¬ 
ably will show nearly eleven million in this age group, and the num¬ 
ber will contmue to increase.® The percentage of aged m the total 
population also is increasmg; it was less than three per cent in 1920, 
about five and one-half per cent in 1930, and nearly six and one-half 
m 1940 Estimates aie that it will be seven and one-half per cent 
or more in 1950 and will contmue to rise until it reaches twelve and 
one-half per cent by 2000. 

Thus, lowered birth rates and longer life expectancy comphcate 

^ Tins situation is more likely to manifest itself m the abihty to get a new ]ob tlian 
to keep one However, m any case, advancing age is a particular problem to those 
who have no special skill or “know-how” to oflEer to an employer 

“ Fifteenth Census of the United States 1930, Population Bulletin, Composition and 
Characteristics of tire Population, p 9 Washington, DC US Government Prmt- 
ing Office, 1931 

“ Rubmow, I M , “Old Age.” Encijclopedia of the Social Sciences, Vol XI, p. 456 
New York. The Macmillan Co , 1933 

* The number was approximately 9,000,000 in 1940, accordmg to the census In¬ 
terpolating between the 1930 and 1940 figures indicates a figure somewhat in excess of 
seven and one-half milhon for 1935 

' Repoii to the President of the Committee on Economic Security, p 24 Washing¬ 
ton, D C U S Government Printing Office, 1935. 

" Ibid, Table 13, p 68 
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the problem of old age insecurity. The greater number and pro¬ 
portions of aged persons makes the matter of carmg for the indigent 
aged one that demands moie and more attention and, if society fails 
to find a means of offering attractive employment, an mcreasing ex¬ 
penditure by society for rehef. 

Early old age pension plans 

As has been noted, the movement for old age pensions by state 
and territorial governments had begun with Alaska in 1914 The 
movement progressed quite slowly, at the close of 1934 pension sys¬ 
tems were in actual operation in twenty-five states and two terri¬ 
tories. However, only eleven of the systems were in state-wide 
operation, the others having some counties that did not elect to care 
for their mdigent aged in such a manner. 

Even where there were state old age pension plans in existence 
there was no assurance that the problem of old age dependency was 
being adequately taken care of; the provisions of the plans varied 
Widely For example, the average monthly pension m North Da¬ 
kota was $0.69 in 1934 The highest average monthly allowance 
was $26.08 in Massachusetts. Only six states paid pensions averag¬ 
ing Over $20 per month, while those in fifteen states averaged less 
than $10.'^ In addition, the character and quality of administration 
varied widely. 

There is at least one other objection to state pension laws as a 
means of providing for old age dependency. A pension has no ele¬ 
ment of a right to an income that has been purchased through con¬ 
tributions to some sort of fund Rather it is a gift based on need. 
Although there should be no particular stigma attached to the re¬ 
ceipt of support from a society that is unable to offer an opportunity 
for persons to earn a hving, there is an element of discredit involved 
in the receipt of an old age pension. “Rum and laziness,” it must be 
admitted, are the bases of some dependency m old age, but economic 
and social factors beyond the control of the individual probably are 
much more important causes. Nevertheless, our philosophy is such 
that most persons do not want to take a pension if they can avoid it. 
A much better method of caring for dependence in old age is 
through some widespread system of old age, retirement, and sur¬ 
vivors’ insurance. In such a plan, the contributions of the workers 
or workers and employers create an entuely different attitude toward 
the receipt of benefits, and the benefits are likely to be more nearly 
adequate 

Until the passage of the Social Security Act the provision of aid 

■'XJ S Bureau of Labor Stabstios, BuUebn No. 616, Handbook of Labor Statistics 
(1936 edibon), p 601 
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for non-working older persons was very inadequate. Many states 
had made no concerted attempt to meet the problem, several of 
those that did enact laws had been willing only to go through the 
motions, and m a majority of the cases had done a very unsatisfac¬ 
tory job. The Social Security Act did not bring a complete answer, 
but it made a long stride forward toward a realistic and mtelhgent 
program for meetmg dependent old age. 

Old age and survivors’ insurance under the Social Security Act 

By far the most important old age dependency countermeasure 
included in the Social Security Act was the old age and survivors' 
insurance program. Since this part of the act was changed consider¬ 
ably in 1939, the provisions as they stood just prior to World War II 
will be noted. Essentially, prior to 1939 the act provided for re¬ 
tirement benefits, since that time it has provided retirement benefits 
and benefits to the dependents and survivors of an msured person. 
This protection has been made possible by the collection from em¬ 
ployers and employees of a tax of one per cent on payrolls and on 
wages up to $3000 per annum. The tax is nothmg more than a 
forced contribution for the purchase from the federal government 
of an annuity payable on retirement or to survivors if certain con¬ 
ditions are met. Let us consider the law in greater detail. 

As is true of aU such legislation, there are many persons not cov¬ 
ered by the law. In covered occupations, unhke the unemployment 
tax, it does apply to all employers of one or more persons. How¬ 
ever, a number of occupations are exempt, these include agricultural 
labor, domestic labor, casual labor, government employment (for¬ 
eign, federal, state, or local), service performed for other members 
of the immediate family, employment for a non-profit organization, 
and maritime service on non-American vessels when outside the 
United States. For persons engaged in other occupations for a 
specified period of time, and if they meet certain conditions that 
we must note, a retirement annuity should be available on their 
leaving the labor market at or after age sixty-five. 

In order to qualify for benefits, certain taxes must be paid and a 
certain amount of income earned As origmally established, the 
law provided for a one per cent tax on employers and a similar levy 
on employees (on only the first $3000 of annual wages paid by an 
employer to any one employee) from 1937 to 1940; from that year 
to 1943, 1 5 per cent, from 1943 to 1946, two per cent, from 1946 to 
1949, 2 5 per cent, and thereafter, three per cent.® Such a plan 

“For simply stated information on this part of the Social Security Act see: Social 
Security Board, “A Handbook on Federal Old-Age and Survivors Insurance.” Wash¬ 
ington, D C.. U. S. Government Printing Office, 1941. 
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would have built up a large reserve fund, since the progression of 
taxes to three per cent from both employer and employee by 1949 
would have brought m much more revenue than would have been 
necessary for the payment of benefits. Statisticians estimated that 
by 1980 the reserve might have been as great as $47,000,000,000, 
smce the system would not have reached its peak number of annuity 
recipients until that time. The reserve probably will never be 
built up, since the tax continued through 1948 as one pei cent on 
each contributor. Presumably the plan is to continue on a pay-as- 
you-go basis, collectmg now from younger persons to pay the bene¬ 
fits of retired or survivor claimants. When the present taxpayers 
retire, their benefits wiU come, not from reserves which they have 
helped to build, but from payments by other persons—young 
workers who are building for themselves a right to a retirement an¬ 
nuity with funds actually bemg paid out directly to others. 

A claimant for retirement income must meet ceitam requirements 
as to previous employment. In order to be fully insured for life, 
he must have been employed in covered occupations long enough 
to have earned at least $50 per quarter m a minimum of forty cal¬ 
endar quarters subsequent to January, 1937 (when the system 
went into operation). Between 1987 and the end of 1946, when 
40 quarters had elapsed, a person had to have earned the minimum 
amount in at least one-half of the quarteis from 1937 to age sixty- 
five, with a mmimum of six quarters if that age were attained before 
July, 1940, this prescribed minimum number of quarters was in¬ 
creased by one every six months, until it was fifteen quarteis for 
those who were retiimg late in 1944. Since that time it has been 
a matter of eammg $50 during one-half the quarters elapsed since 
January, 1937. After 1956 the only significant provision will be the 
required forty quarters for full insurance upon retirement.® It 
should be kept m mind that only quarteis worked since the law 
became operative and only those in which at least $50 was earned 
m a covered occupation serve to satisfy the requirements.^^ 

The benefits to which a peison is entitled under the old age and 
survivors’ insurance plan are dependent on the average earnings 
while engaged m covered employments and the length of time spent 


° This will not be true of survivors’ insurance for younger workers whose death 
leaves dependents who can qualify for benefits Poi these persons the requuement 
will continue to be minimum earnings of $50 per quarter in at least half the quarters 
from January, 1937, or age twenty-one, whichever came later, -with a minimum of six 
quarters 

“ A widow and children are ehgible for benefits if the deceased was either currently 
insured or fully insured at the tune of death To be currently insured tlie worker 
must have received at least $50 in wages from covered occupations in sue or more 
quarters out of tlie twelve immediately precedmg tlie one in which he died 
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in such occupations. To compute the average monthly wage, the 
total wages earned by the worker m covered occupations after 
January, 1937, are divided by the total number of months in that 
same period of time, including any periods in which he was not 
engaged in a covered occupation. Thus, if a person has spent con¬ 
siderable periods of time m non-covered occupations, his average 
wage would be shaiply lower, since those periods of time would have 
to be used in computmg the average although the earnings therefor 
could not be. For an employee who reached age twenty-two after 
the law went into effect, any wages earned in covered occupations 
after January, 1937, are included m the calculation, but the months 
of any quarter before age twenty-two m which he was paid less than 
$50 are excluded 

After the average monthly wage is computed, the monthly pri¬ 
mary benefit of the claimant can be derived. This is done by (a) 
taking forty per cent of the first $50 of the average monthly wage, 
(b) takmg ten per cent of the remainder ($250 pei month or $3000 
per annum is the top figure that may be used), (c) adding the re¬ 
sults of steps (a) and (b) and takmg one per cent of that total and 
multiplying it by the number of years in which at least $200 has been 
earned in a covered occupation, and (d) figuimg the sum of the 
three steps above. For example, if a worker had an average monthly 
wage of $200 for a period of 15 years coverage, his pnmary benefit 
would be computed as follows: forty per cent of $50 is $20, ten per 
cent of the remaining $150 is $15 Adding the two gives $35, to 
which we add fifteen per cent of $35, or $5 25. A sum of the $35 
and $5 25 indicates a total primary benefit of $40 25 per month In 
no case is the monthly benefit to be less than $10 or more than $85, 
regardless of the sum computed.^^ 

In 1939 the law was modified so that additional benefits were al¬ 
lowable to persons with wives and dependent children and certain 
benefits were provided for dependents who survive an msured 
person. Since the dependent and survivor benefits are based on the 
primary benefits, it is well to examine them now. The primary 
benefit is that due on retuement, at age sixty-five or thereafter. The 
monthly addition granted for a wife, drawn only at age sixty-five and 
thereafter, is 50 per cent of the primary benefit; the addition for a 
dependent child (one under age 18 and unmarried) is also one-half 
the primary benefit. Similarly, fifty per cent of the primary benefit 

“ This method of computation is entirely different from that which was written into 
the original law In tlie origmal the benefits were computed on the basis of the total 
wages earned with no consideration given to length of service The present formula 
IS one written mto the law in 1939. The original method is not included here since 
it has no current value. 
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of the deceased is payable to a surviving parent over sixty-five, but 
only if the parent was chiefly dependent on the deceased and the de¬ 
ceased left neither widow nor child or, m case the deceased did 
leave a widow or child, only if the widow or child is not entitled to 
benefits. 

Survivors of a fully insured person are also eligible for payments 
based on the primary benefit of the deceased. A widow is eligible 
either if she is over age sixty-five or if she has unmarried children 
under eighteen who are dependent. Under either of the above 
conditions a widow can draw three-fourths of the primary benefit, 
also, surviving dependent children under eighteen are entitled to 
a survivor benefit of one-half the primary amount. In no case are 
the benefits to a family group derived from one worker’s insurance 
account to exceed the smallest of the followmg three amounts' (a) 
twice the amount of the workers primary benefit, (b) 80 per cent 
of his average monthly wage, or (c) $85. 

As an illustration of dependent and survivor benefits, let us cal¬ 
culate the amount that might have been available to dependents 
or survivors of the worker whose primary benefit was computed pre¬ 
viously He had averaged $200 per month in a covered occupation 
and had worked at it fifteen years before retirement, his primary 
benefit was $40.25. After his retirement the wife would be entitled, 
when she reached age sixty-five, to a benefit of $20.13, together they 
would receive $60.38 per month If there were a dependent child, 
one-half benefit, $20 13, would be payable in addition. If the wife 
had not reached age sixty-five or the child were beyond eighteen, 
only the primary benefit of the worker would be paid. 

If the worker died with the above monthly annuity payments due 
to him, the following survivor benefits could be paid The widow, 
over sixty-five or irrespective of age if she had dependent cliildren, 
would be eligible for a monthly benefit of $30 19, three-fouiths of 
the basic monthly benefit. Each dependent cliild would be eligible 
for a payment of $20.13, a like amount would be payable to each de¬ 
pendent parent over age sixty-five, but only, as stated previously, if 
the parent was chiefly dependent on the deceased and the latter 
left neither widow nor child or, in case the deceased did leave a 
Widow 01 child, only i£ neither is entitled to benefits. But no com¬ 
bination of retirement and dependent or survivors’ benefits based on 
the earnings of one person may exceed $85 or the other limits noted 
above 

To summarize eligibility for benefits, once a worker has worked 
the required number of quarters, he and his dependents or survivors 
are eligible for benefits only if they meet certain conditions The 
worker must have reached age sixty-five and retired before he can 
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draw benefits. There is no provision in the Social Security Act foi 
retirement, even when disabled, prior to an age o£ sixty-five years. 
Nor can a person o£ sixty-five reeeive the benefit without retirement 
from covered work. Receipt of $15 or more monthly as wages from 
covered employment disqualifies the claimant for benefits, however, 
any amount of earnmgs is allowed without disqualification if it 
comes from self-employment or non-covered work Dependents or 
survivors are eligible for benefits only when over age sixty-five or 
under age eighteen. The single exception to this condition is the 
survivmg widow under sixty-five with a dependent child or children; 
such a person can draw her regular survivors’ benefit of seventy-five 
per cent until the children have reached eighteen, married, died, or 
otherwise become non-dependent. And when the last child reaches 
eighteen or otherwise becomes disqualified the widow becomes 
ineligible until she reaches age sucly-five. Remarnage automati¬ 
cally disqualifies a widow or parent, as does marriage a dependent 
child under eighteen 

All monthly benefits awarded to a retired worker are regularly 
payable from retirement until death unless the msured begins earn¬ 
ing as much as $15 per month in a covered occupation, in which case 
benefits stop in those months when the excess amounts are earned. 
Benefits payable to dependent children are payable until age 
eighteen or marriage or adoption. Survivors’ benefits for a widow 
or parents are payable until death or remarriage. 

Lump-sum death payments can be made, under certain lather re¬ 
stricted conditions, to relatives or even to fiiends paying burial ex¬ 
penses. Such payments are permitted in case the deceased worker 
was either currently or fully msured at death If that be the case 
and theie is no widow, child, or parent who can qualify upon appli¬ 
cation for a monthly benefit, then the lump sum is payable provided 
claim is made for it within two years of the death of the msured 
person 

Any benefits due under the old age and survivors’ insmance pro¬ 
gram are available as a right for which the contributions of the 
worker and his employer or employers^^ have paid. Nevertheless, 
the benefits are not automatically payable. The worker or his sur¬ 
vivors must file a claim for benefits. In filmg, there is no necessity 
of proving a need for the benefit because it is rightfully due to the 
worker. However, if a claim is never filed by the eligible claimant, 

“Many persons work for a number of different employers who are in covered 
occupations Smce a worker on his first covered job is assigned a social security 
number that he keeps throughout his Me, unless it is changed for some reason, and 
smce all of his contributions and those of his employers are credited to his account 
number, various employments are not a serious problem 
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no "benefits are ever paid Separate blanks are to be filed by tire re¬ 
tired worker, bis wie, children, parents, or widow Still another 
blank is provided for application for lump-sum death payment. 
Considerable administiative routme is prescribed concerning the 
completion of forms and the proof to be filed m support of statements. 

Under the old age and survivors' insurance program, the worker is 
given no choice as to whether he is to be covered, the nature of the 
occupation m which he is engaged determines that matter. How¬ 
ever, it is up to the worker or survivor whether or not benefit claims 
are filed Because no test of resources is involved and the benefits 
are a matter of light for those who can qualify, it is probable that 
relatively few claims are left unfiled. From the time of the earUest 
payments the number of regular benefits has increased steadily. By 
the end of 1946 over 900,000 persons were receivmg retirement bene¬ 
fits and 700,000, survivors’ benefits. Barring unforeseen economic 
or legislative slufts, these figures are likely to rise steadily for a score 
of years or moie. 

At the same time that the number of benefits paid was increasing, 
the number of persons building up credits under the Old Age and 
Survivors’ Insurance Piogram was increasing. Between 1940 and 
mid-year 1946 the number of living account-number holders grew 
from approximately 50,000,000 persons to slightly more than 76,- 
000,000. Not all holders of account numbers are at work at any one 
time, of course, but the number of workers receivmg taxable wages 
showed a similar sharp jump m successive yeais, During 1937 al¬ 
most 33,000,000 persons drew taxable wages. In 1945 this number 
was greater than 46,000,000 These increases furnish the basis for 
larger numbers of benefit claims in future years. 

Establishment of a system of contributory old age grants will not 
fill entirely the need for old age security. For admmistrative or 
political reasons or both it was impractical when the Social Security 
Act was passed to try to cover all persons who would be m need of 
assistance m old age. In addition, this contributory system does not 
meet the needs of dependent old persons, of others leaving the labor 
market soon after the passage of the act, and of the self-employed 
no matter when they cease gainful employment. Also there are 
non-coveied persons who are mcapacitated or for some similar rea¬ 
son are not employed. A well-rounded program designed to com¬ 
bat old age dependency must include a measure to aid needy persons 
who cannot reap the benefits of a contributory plan. 

Current old age pension plans 

The Congress was unwilling to embark upon a national system of 
pensions for the aged when the Social Security Act was passed. But 
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the failure of many states to develop programs offering adequate pro¬ 
tection for their dependent aged showed that some federal action 
was necessary in order to encouiage the states to make reasonable 
provisions for older persons unable to support themselves. There¬ 
fore, the old age assistance provisions of the Social Secmity Act 
offered financial assistance to the states that were unwillmg to estab- 
hsh relatively adequate pension plans. 

Provisions of the act ofteied to give to the states with acceptable 
pension laws one-half of the amount of the pension paid in each 
case, up to a maximum federal contribution of $20 This maximum 
was changed hi 1946 to $25 However,in respect to quarters, 
beginning October 1, 1948, state will receive $15 of the first $20 
paid to a needy aged person, plus fifty per cent of the amount paid 
in excess of $20, but with a maximum monthly payment (combined 
federal and state) of $50. The act in no way limits the amount of 
the state grant, but most states only match the federal giant because 
that is all that is necessary to receive the federal aid In addition to 
encouiagmg more adequate pension programs, the federal law is di¬ 
rected at keeping as many old persons as possible m their homes 
rather than in country farms and poorhouses. 

In order to qualify for the federal aid, state laws must be approved 
by the Social Security Admmistration This approval is granted 
only if a number of standards specified in die law are met or sur¬ 
passed. According to some of these, the state plan must: (1) be in 
effect in aU political subdivisions of the state, and, if administered 
by them, be mandatory upon them, (2) provide for financial partic¬ 
ipation by the state, (3) designate a single state agency to ad¬ 
minister or supervise the admmistration of the plan, (4) provide 
that persons denied old age assistance be given an opportunity for 
a fair hearmg before such an agency, (5) provide methods of admin¬ 
istration and selection of personnel that piomise efficient operation 
of the plan; (6) piovide for the makmg of reports needed by the 
federal Security Agency; (7) piovide that the state agency shall in 
determining need take into consideration any other income and re¬ 
sources of the mdividual; (8) restrict the disclosure of information 
concernmg applicants and recipients to purposes directly connected 
with the administration of old age assistance; (9) make no minimum 
age requiiement of more than sixty-five years, (10) make no resi¬ 
dence requirement in excess of five years out of the nme imme- 


“This change in maximum federal grant resulted from the grant of $10 federal 
money for the first $5 of state contribution Thereafter, the federal government 
matched the state contribution up to $25 federal grant per case 
“ This change was made by Pubho Law 642, passed over tlie President’s veto, June 
14, 1948 
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diately preceding the application, and (11) make no citizenship re¬ 
quirement that excludes any citizen of the United States. 

In addition to the grants made to the states for pensions as outlined 
above, the federal government gives to each state five per cent of 
the total amount granted for pensions or old age assistance. This 
lattei sum may be used to pay for administering the state plan or 
for old age assistance grants or both. Whereas only half of the 
states had established old age pension la'ws prior to the enactment of 
the Social Security Act, all saw fit to do so thereafter. 

Payments made under the old age assistance program are based 
on need In order to qualify for a pension under this plan, the ap¬ 
plicant must convmce an investigator that he or she has no income or 
resources from which to provide self-support If there is any income 
from pioperty, contributions from tlie family, 0i other sources, these 
are considered by the pubhc assistance ofiicei m the determination 
of need, along with estimated requirements for food, clothmg, medi¬ 
cal care, housing, oi other necessities On the basis of these needs 
and mcome oi resources if any, a final estimate is made of the amount 
to be gi anted by the state The amount need not be the same for 
all pensions. It should be noted that under this plan of assistance 
there aie no exceptions for vaiious employments, size of the firm, 
the mcome, total previous earnings, or anything of that nature. 
The sole question is that of the needs of aged persons which cannot 
be met by other programs or plans. 

Other grants allowable under the Social Security Act 

Under the Social Security Act, the federal government provides 
aid for the needy blmd under much the same conditions as for the 
aged. Payments for blmd persons unable to support themselves are 
again made on the basis of estimated need. If the federal Security 
Administration approves the state plan of giving pensions to the 
blind, it will make grants in aid m the same amounts and under the 
same conditions as in the case of the needy aged. 

Another section of the act sets up a similar plan of aid for de¬ 
pendent children. In general, a dependent clnld is one livmg m a 
broken home with either no parental support or not enough to main¬ 
tain the family as a unit In order to keep the children in their home 
or perhaps that of relatives rathei than having them sent to a pubhc 
institution, the federal government gives financial aid to the states. 
Grants are made on the basis of estimated needs. The United 
States Will pay to states $9 of the first $12 paid to a dependent child, 
plus fifty per cent of the amount over $12, up to $27 for the first and 
up to $18 for each additional dependent child. 

These grants should not be confused with those made to surviving 
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mothers and children under the Old Age and Survivois’ Insurance 
program. Under that plan, the contributions are dependent on 
earnings of the deceased husband and father. Of course they are 
likely to be needed, but the survivors’ grants can be secured without 
any proof of need. 

In addition to the already noted sections of the Social Security 
Act, there are provisions for fedeial participation in a number of 
welfai’e services These are so far removed from the general field 
of labor legislation that they will only be named here Included are 
(1) maternal and child health services, (2) semces for crippled 
children, and (3) child welfare services. In all of these fields of 


action federal grants are made for the purpose of aiding m the con¬ 
duct of approved services. 


The Old Age and Survivors’ Insurance program, which is entirely 
federal in natuie, the federally induced state plans for unemploy¬ 
ment compensation, and the federally aided systems of aid for the 
needy aged, blind, dependent children, and for certain welfai-e serv¬ 
ices are the sum of the efforts by the federal government to provide 
social security for workers in the general economy. Other plans 
have been put into effect by the federal government for its own em¬ 
ployees and for workers on interstate railways. This much develop¬ 
ment is highly commendable. Certainly the situation is much bet¬ 
ter than it was when the nation entered the depression of the 1930’s 
In view of the fact that social changes come very slowly and that 
there usually is much opposition to such changes, the progress made 


has been rapid However, the nation is not faced with the same 


situation as it was when much of the program was begun. Needs 
change as does what constitutes adequate social protection. There 
have been modifications in the federal and in many of die state laws. 


but there is the same problem that has arisen in every instance of 
government regulation or control: modifications come slowly, and 
only after the need has long been apparent. 


Constitutionality of old age and survivors’ insurance 

Like unemployment insurance and almost any significant piece of 
legislation, the old age and survivors’ insurance program had to 
imdergo the scrutiny of the Supreme Court before its way was clear. 
The background of the test case^® is somewhat unusual, a suit was 
brought by a shareholder of the Edison Electric Illuminating Com¬ 
pany of Boston asking an injunction to restrain the company from 
paying the taxes for old age assistance. The company was willmg 
to pay the tax and indicated that it would do so unless restrained by 

^ Helvering, Commissioner of Internal Revenue, et al v Davis, 301 U S. 619 
(1937) 
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the court order The district court in which the suit was brought 
refused the injunction and dismissed the case. In so doing, the 
judge held that the tax on employees was not properly a matter to be 
challenged by tlie stockholder. 

On appeal, the Circuit Court of Appeals, in a two-to-one decision, 
reversed the judgment of the lower court. The majority of the court 
held that the old age letiiement benefits provided under Title 11 
of the act were a violation of the tenth amendment, which reserved 
certam powers to the state The majority was also of the opinion 
that the tax called for by Title VIII was not an excise m the sense 
intended by the Constitution. From this decision the case was car¬ 
ried to the Supreme Court for a final ruling on the validity of the 
federal old age assistance program. The ruhng was rendered on the 
same day as the Steward Maclrine and Carmichael decisions 

In arguing the suit before the Supreme Court, the counsel for the 
stockholder made much of the argument, agreed to by the majority 
of the Circuit Court, that the tax on employment was not an excise 
of the type that was sanctioned by the Constitution. Quotations 
and definitions fiom sources dating back as far as Adam Smith’s The 
Wealth of Nations and citing the type of excises used at othei times 
m our history weie used to try to disprove the validity of the meas¬ 
ure. In addition, it was pointed out that the exemptions in the law 
were such that only about fifty-six per cent of the working popula¬ 
tion was coveied. It was argued, and with some reason, that such 
widespread exemptions made the plan an unieasonable and made- 
quate one. 

The arguments were not convincing, however, to the majority of 
the Couit On the major contention that the attempt of the federal 
government to provide a system of old age and survivors’ insurance 
was not expenditure for the general welfare and was a violation of 
the tenth amendment, the Court denial contamed a number of in¬ 
ter estmg comments. It was held that. 

"Congress may spend money for the 'general welfare’ . . . the line 
must still be drawn between one welfare and another, between particu¬ 
lar and general. Where this shall be placed cannot be known through 
a formula in advance of the event There is a middle ground . in 
which discretion is at laige The discretion, however, is not confided to 
the courts. The discretion belongs to Congress unless the choice is . . . 
a display of arbitrary power.” 

Thus the Court sanctioned as constitutional the spending of fed¬ 
eral moneys for old age and survivors’ benefits. At the same time 
they refused to oveiiule Congress on what was or was not in the gen- 
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eral welfare. And, as they pointed out, the concept of general wel¬ 
fare is not static and concepts a century old are not controlling. 

Recognizing that the old age assistance program was a part of a 
broad attack on the problem of unemployment, the Court stated 
that ‘unemployment is an ill not particular but general, which may 
be checked if Congress so deteimmes, by the resources of the na¬ 
tion.” As to the extent of the problem and the efiBciency of sepa¬ 
rate action by the states, the Court said, “The problem is plainly 
national in area and dimensions Moreover, laws of the separate 
states cannot deal with it effectively. Congress at least had a basis 
for that belief ” 

As to the vahdity of the tax as an excise sanctioned by constitu¬ 
tional provision, the Court ruled on the issue without discussion. In 
the opmion of the majority, it was valid excise and the exceptions 
made did not alter that fact. Therefore, die benefits provided 
under the old age retirement plan and the tax collected m conjunc¬ 
tion with it were both approved. A long step foiwaid in social prog¬ 
ress had been taken. 


Retirement legislation for railroad workers 

The Congress did not extend the provisions of old age and sur¬ 
vivors’ insurance to lailroad employees under the Social Security 
Act. Rathei, as with labor relations and unemployment compensa¬ 
tion, they enacted special legislation to apply to that group In 
1934, prior to the Social Secuiity Act, the first Railroad Retirement 
Act was created.^® This law applied to all raihoad, express, and 
Pullman employees; for them retirement was required at sixty-five 
years of age, with extension of work time to age seventy permitted 
under agreement The amount of the benefits provided was based 
on earnings and length of service; they were financed by a tax of 
two per cent on the employees’ wages and a tax of four per cent on 
the employers’ payroll. 

The act was challenged in the courts at the first opportunity by 
the companies affected.^'^ It was argued that the regulation was not 
reasonably connected with the conbol of interstate commerce, and 
that it therefore was not within the powers of Congress A number 
of other criticisms were offered, one of which was that the pooling 
of aU funds collected was a violation of the due process clause be¬ 
cause it discriminated against employers with the better employ¬ 
ment records 

At the time that the case came before the Court it still was pursu- 


“48 Stat 1283, 1934 

^’’Railroad Retirement Board v Alton Railroad Company, 295 U, S 330 (1935) 
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ing a very conservative course. Economic conditions and the threat 
of presidential action to add members to the Court had not yet made 
any imprint on the thinking of the Justices. Mr. Justice Roberts 
spoke for the Comt, stating the opinion of a bare five-man majority 
that the law in question was mvahd. He stressed the point that, 
despite the impoitance of their function to the public, the railroads 
were piivately owned and there were limits on the extent of regula¬ 
tions to which they could be subjected. As the court majority saw 
the issue, the provision of pensions was "remote from any regulation 
of commerce as such ” The attempted action clearly lay “outside 
the orbit of Congressional power.” 

The majoiity also agreed that tlie act violated the due process 
clause “We conclude that the provisions of the act which disregard 
the piivate and separate ownership of the several lespondents, treat 
them as a single employer, and pool all their assets regardless of then 
individual oUigations and the varying conditions found in their 
respective enterprises cannot be justified as consistent with due 
process.” In addition, the majority objected to the provisions of the 
act that would have paid pensions to persons no longer employed on 
the railroads. 

Chief Justice Hughes and three others dissented Essentially, the 
divergence of opinion came from conflicting sets of social and eco¬ 
nomic values That is, the dissenters felt that the pieviously sanc¬ 
tioned legislation enhancing the opportunity of injured railway 
workers to receive compensation was a valid precedent for pensions 
Both situations were instances of government action to compensate 
or set the stage for compensatmg for “human wastage.” Nor was 
the pooling provision invahd in the mmd of the Chief Justice, he 
felt tliat pooling arrangements m state compensation laws that had 
been approved were adequate precedent for appioving the pooling 
provided by the Retirement Act. Finally, die dissenters denied 
pointedly that the establishment of retirement pensions was outside 
the powers of Congress. That body could treat the railroads of the 
country as a group for purposes of regulation so long as particular 
properties were not confiscated 

Congress did not take the opinion of the Court as the final answer 
legaldmg railroad employee pensions In August, 1935, it enacted 
two pieces of legislation to replace the one which had been dis¬ 
allowedOne of these created a new system of pensions for re¬ 
tired railroad employees based on the power of Congress to appro- 
pnate and spend funds for the geneial welfare. Its companion piece 
levied excise taxes on the carriers and on the income of employees 

Public Law 399 and Public Law 400, 74tli Congress, 1st Session, approved 
August 29, 1935, 49 Stat, 967 and 49 Stat 974. 
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in order to finance the pensions, however, no direct connection was 
made between the pensions and the tax The tax was 3.5 per cent 
on wages and payrolls, up to $300 per month for any one person 
The benefits of the retirement plan were somewhat different from 
those of the act of 1934, but since the law was modified so quickly 
they need not be examined here. 

This law did not reach the Supreme Court, however, the Alton 
Raihoad again became a party to a test case that was ruled upon 
by the Federal District Court for tlie Distiict of Columbia in 1936 
In the decisions and a subsequent oral claiification, the latter seem¬ 
ingly negatmg parts of the former, it was held that the tax levied 
but not the retirement act was unconstitutional, this statement 
hardly agiees with a passage in the decision that declaied, “It neces¬ 
sarily follows that the two acts are mseparable parts of a whole ” 
Even though there was conflict m the two statements of the judge, 
the Raihoad Retirement Board acted on the oral clarification and 
began paying retirement annuities m July, 1936.^“ 

In view of the somewhat beclouded situation with regard to pen¬ 
sions foi lailroad employees, President Roosevelt suggested in Janu¬ 
ary, 1937, that employers and employees confer in order to woih 
out a mutually agieeable plan for such pensions that could be sub¬ 
stituted for the 1935 enactment. Acting on this request, the parties 
agreed to meet, and in March, 1937, they announced a plan which 
they proposed as a legislative substitute for the existing plan.^^ This 
proposal, with some modifications by Congress, was enacted into 
law m June, 1937.^^ A separate enactment was again passed levy¬ 
ing taxes on employers and employees that would offset the ex¬ 
penses resulting from the retirement pensions 

The retirement act is different in one important respect from the 
old age and survivors’ insurance provision of the Social Security 
Act, it provides benefits for disabled persons who fulfill minimum 
service requirements even though the disabled person is not at re¬ 
tirement age Under the law, raihoad workers may retire at sixty- 
five years of age or later regardless of years of service, between 
sixty and sixty-five with thuty years service but with a deduction 
for each month that a male is under age sixty-five, when totally dis¬ 
abled at any age once they have completed 10 years service, be¬ 
tween sixty and sixty-five if disabled for regular raihoad occupation, 

“ Alton Railroad Co et al. v. Railroad Retirement Board, et al, 16 Fed Sup 955 
(1936) 

“ See Monthly Labor Review, August, 1936, Vol 43, No 2, pp 328-330 for a 
review of the case and subsequent action 
“ Monthly Labor Review, May, 1937, Vol. 44, No 5, pp 1126-1127 
“50 Stat 307 

“Public Law 174, 75th Congress, 1st Session, Approved June 29, 1937 



394 


SOCIAL SECURITY: 


and regardless of age if disabled for regular railroad occupation and 
having completed twenty years of service. Although there is no 
maximum benefit stated under the law, methods of computing bene¬ 
fits have made $120 per month the maximum until after 1966. Sur¬ 
vivors’ benefits are paid under much the same conditions as old age 
and survivors’ insurance However, no additional allowances are 
made for dependents during the life of the retired person. The 
benefits payable to the retired worker tend to be somewhat higher 
than under old age and survivors’ insurance In addition, the pro¬ 
vision of disability benefits is a significant improvement. 

Although the Supreme Court had approved old age and survivors’ 
insurance in 1938, the pa)Tnent of the tax involved in the new law 
was tested in the Supreme Court in the same year.’^* The case was 
brought by the state of Gahfomia. It owned the State Belt Rail¬ 
road m the dock and shipping area of San Francisco, and, since it 
moved goods in mterstate and foreign commerce, was held liable 
for the tax. The state sought an injunction restraining the Railroad 
Retirement Board and the Commissioner of Internal Revenue from 
collecting the tax. Justice Brandeis wrote the opinion of the Court 
denying the injunctive rehef sought. According to the opinion, ir¬ 
reparable injury was not involved, the board could not enforce the 
provisions of the act except by legal proceedings The Court felt 
that m any such case there was ample opportunity to be heard. Re¬ 
tirement benefits for raihoad workers were finally a reahty. 

The past two chapters and Chapter X dealing with workmen’s 
compensation laws cover the general field of social secuiity legisla¬ 
tion enacted in the United States The stoiy has its good and bad 
pomts, after a very tardy beginning, om- progress has been relatively 
rapid However, there are great gaps in the patchwork program 
that has evolved. Disability due to non-industrial sickness or acci¬ 
dents IS untouched, and under programs like workmen’s compensa¬ 
tion, unemployment compensation, old age and survivois’ insurance, 
and the various public assistance progiams many persons are not 
protected in any way, the most commonly excluded groups being 
agricultural and domestic workers. 

Even where groups aie nommally covered there are wide differ¬ 
ences m the adequacy of the social protection from one state or area 
to another. In general, the assistance given tends to fall far below 
any reasonable needs. In high prosperity the situation is not so 
bad But there is no reason to think that a high degree of pros¬ 
perity will continue indefinitely. If not, the measuies that have 
been taken up to the end of 1947 will prove to be quite inadequate 
m the face of the hai dship that will beset the public. 

Caltfornta v. Latimer et al, 305 U. S. 255 (1938). 
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Questions 

L “The problem of dependent old age is only a special phase of the 
problem of unemployment ” Evaluate this statement 

2, Would there be any advantage to building, under old age and sur¬ 
vivors’ insurance, a reserve fund of forty or fifty billion dollars, as was 
fiist planned, or does a “pay-as-you-go” basis seem more desirable? 

3 Is there need foi both old age pension and old age and survivors’ 
insurance plans in an adequate social security program!^ Why or why 
not? 

' 4 What reasons are there for special retirement legislation for railroad 
workers? Do you consider the reasons adequate? 

5 What are unions doing at the present that will infiuence the need for 
government programs for old age secuniy? How extensive is the action? 
What is your evaluation of it? 

6 Aside from pension plans and old age insurance programs, what actions 
can government undertake to help in meeting the problem of dependent 
old age? 



Chapter XX 

THE RAILWAY LABOR ACT 


Significance of railway labor legislation 

Since about 1890 the federal Congress has been experimenting 
with labor legislation designed to promote peaceful labor-manage¬ 
ment relabons on the nation’s railroads. These experiments weie 
based on the assumption that congressional power over commerce 
between the states included the right to take any steps thought 
necessary to insure an unmterrupted flow of commeice. Obviously, 
work stoppages arising from labor-management disputes were threats 
to a contmumg flow of commerce. 

These railway labor laws are important for a number of reasons. 
Since dependable railway transportation is so essential to the public, 
any measure designed to protect it is important. Also, the history 
of railway labor legislation is a long one, so that there is more ex¬ 
perience from which to learn in this field tlian in any other To 
some extent the laws affecting railroad labor have served as proto¬ 
types for labor laws affecting the general public, and the failures have 
given some indication of that which is least likely to succeed when 
applied more widely. 

Examples of railway labor measures that were adopted more 
widely are not hard to find. The guarantee of the right to organize 
in independent unions and to refuse to ]om a company union first 
appeared m the Railway Labor Act of 1926, later it was mcorporated 
in Section 7 (a) of the National Industrial Recovery Act and still 
later in the National Labor Relations Act. The basic eight-hour day 
was granted to railroad workers by legislation in 1916; federal regu¬ 
lation of hours of work of non-railroad workers did not come until 
the 1930’s, and even then the basic eight-hour day was not granted 
As has been noted m the preceding chapter, retirement msurance 
was provided for lailroad workers m 1934 and for general workers 
m 1935, the fact that the former ran afoul of court mvahdation does 
not detract from the fact that the plan was tried first for them. 

The fact that only Congress has power over interstate commerce 
IS undisputed. However, many questions have arisen from tune to 
time as to just what this power mcludes. One of the very knotty 
problems that has developed is the exact determmation of the 
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boundary line between areas reserved for state and federal actiond 
While the province of fedeial action is not at all clear, it has been 
well understood for more than half a century that the states cannot 
mteifere in any duect manner with the activity of the federal gov¬ 
ernment m regulating commerce.^ However, the clarification that 
has come is not sufficient to answer all questions that have arisen. 
For example, there is the perennial issue of what rights can be m- 
fringed by railway labor legislation and how far; that is, just how 
elfeclive is the fifth amendment. Similarly, there is the question 
of precisely when a condition or practice mterferes sufficiently with 
commeice to warrant federal control. In addition, problems arise 
as to how far the public importance that attaches to raihoad trans¬ 
portation warrants special legislation and treatment of railway labor 
problems Thus, while the general area of federal control has been 
sketched in by-laws and court decisions, questions of application of 
principles still arise 

Early railway labor legislation 

The first attempt at railway labor legislation by the federal Con¬ 
gress came in the Arbitration Act of 1888.® That measure provided 
for the investigation of railway labor disputes and for voluntary arbi¬ 
tration m cases where other efforts at settlement failed. The law 
remamed on the statute books for ten years, however, and was, for 
all practical purposes, a dead letter Arbitration, which was to be 
agreed to voluntarily and carried out by a panel of three impartial 
persons, vvas never used The investigation provisions of the act 
were used in only one case: to study the PuUman Strike of 1894. 
Since the investigatory procedures were not a means of settlmg dis¬ 
putes and the provision for arbitration was never exercised, the Arbi¬ 
tration Act of 1888 was of little real importance.^ 

When it became clear that the act of 1888 was of no real signifi¬ 
cance, Congress repealed it and enacted m its stead the Erdman Act 
of 1898.® The new law dropped the investigatory features of the 
previous act, but included a provision for voluntaiy arbiti'ation. 
The new arbitration provision did not require that the arbitrators be 
impartial; rather the panel was to be tripartite, with one member 
representing each party and the third chosen by the two or by other 

’ This issue has gone far beyond the direct regulation of the movement of goods 
across state lines The federal Congress has extended the commerce power very far 
by claiming now, with court sanction, the power to regulate that which may have 
an efiect on mterstate commerce 

° For a brief discussion of issues and cases involved see Prentice-Hall Labor Course 

“25Stat 501 

* Kaltenborn, H S , op cit, p 37. See also: PrenTice-Hall Labor Course. 

® 30 Stat 424 
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arrangement if the two failed to agree. In addition, the law con- 
tamed for the first time in this country a provision for mediation 
under ceitain ciicumstances, it stated that the Commissioner of La¬ 
bor or the Chairman of the Interstate Commerce Commission could 
offer his services m helping to settle the dispute when requested by 
either party to do so. However, the efforts to mediate could be used 
only in disputes over wages, hours, and workmg conditions. 

The functioning of the Erdman Act showed cleaily the relatively 
ready acceptance of mediation as a means by which the government 
could aid in the settlement of labor-management disputes. The 
practice, begun on a small scale with the passage of the Erdman Act, 
has remained the backbone of government attempts to settle dis¬ 
putes. The first attempt at mediation was unsuccessful, shortly 
after the law was enacted the trammen asked for help in settling a 
dispute in the Pittsburgh area centermg aiound a wage issue. The 
railroads involved refused to cooperate, however; to them the ques¬ 
tion of wages was of such importance that it was a problem to be 
decided without any outside interference.® Although mediation 
does not enable an outsider to decide any issues, but only to act to 
encourage the disputing parties to meet on some middle ground, the 
refusal is not suiprising m view of the general attitude of business 
toward government at the time. 

With the failure of this first effoit, no fuither use of the dispute- 
setthng services provided under the act was made until 1906. Be¬ 
tween that year and 1913, when the Erdman Act was replaced, sixty- 
one cases were dealt with under the law. Of these, roughly one-half 
were settled by mediation and arbitration. Only about ten per cent 
of the cases were closed by arbitration alone.’' 

Along with making the first provision for mediation, the Erdman 
Act IS of interest and significance because of another original attempt 
at a certain type of regulation. Section 10 of the act, in part, for¬ 
bade any employer or his agent to “require any employee or any 
peison seeking employment as a condition of such employment, to 
enter into an agreement, either written or verbal, not to become oi 
remain a member of any labor corporation, association, or organiza¬ 
tion.” There was more to the prohibition, but in its entirety it 
amounted to an attempt to outlaw yellow-dog contiacts on the rail¬ 
roads. This section was tested before the federal Supieme Court,® 
the question being whether the piohibition contamed in Section iO 
of the act was a violation of the fifth amendment to the Constitu¬ 
tion As the Court saw the question, the prohibition was “an inva- 

“ Kaltenborn, H S , op cil, p 39 

’ Prentice-Hall Labor Course 

^ Adair V United States, 208 U S 161 (1908) 
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sion of the personal liberty, as well as of the right of property, guar¬ 
anteed by that Amendment. Such hberty and right embraces the 
right to make contracts for the purchase of labor of others and 
equally the right to make contracts for the sale of one’s own labor.” 
The Court did not evaluate the relative economic freedom of which 
they made so much. Two dissenting opinions were delivered. The 
one by Mr. Justice Holmes stressed a valid point that he was to make 
at a later date in other dissents. In his opinion, the section in ques¬ 
tion “does not require the carriers to employ any one. It does not 
forbid them to refuse to employ any one, for any reason they deem 
good. . . . The section simply prohibits the more powerful party 
to extract certain undertakings, or to threaten dismissal or unjustly 
discrimmate on certain grounds against those already employed ” 
The point made by Justice Holmes was one which should have been 
apparent to anyone: an anti-discrimination law, whether it be di- 
lected at discrimination against union members, agamst racial mi¬ 
norities, religious groups, or otheis, is in itself an attempt to protect 
a weaker party that is unable to stand against certain discriminatory 
piactices. If the parties were relatively equal in bargaming powei, 
one could not act in a discrimmatory manner agamst the other. 
Therefore, an anti-discrimination law takes away no rights but 
merely deprives the stronger paity of the ability to exercise its 
strength in a discrimmatory manner. Such an mtervention is thor¬ 
oughly in keeping with the idea of democracy. 

The Erdman Act was impoitant as a trail-blazing experiment 
rather than for its leal accomplishments. It biought the first m- 
stances of mediation or arbitration of labor disputes by representa¬ 
tives of the federal government. It also demonstrated clearly the 
preference of industry for mediation rather than arbitration, a pref¬ 
erence which has continued throughout the first hah of the twentieth 
century. In addition, the act contained the first attempt by the 
federal Congress to protect the right of workers to join unions if they 
so desired. The attempt was unsuccessful, but it served as a prece¬ 
dent for later efforts in the same direction. These efforts finally 
boie fruit in the form of court sanction in the 1930’s. 

In 1913 a dispute developed between the engmeers and fifty-two 
eastern railroads over wages and working conditions Bargaining 
failed and mediation was tried unsuccessfully. Both parties agreed 
to arbitrate but refused to utilize the three-man arbitration panel 
provided for in the act. Despite the law, a panel of seven was 
named, five public members bemg included. The panel, although 
capable, found itself unable to evolve an acceptable solution.® Al- 


“ Millis, H A, and Montgomery, R E , op cit., Vol. Ill, p. 782 
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tliougla an award was made and accepted by both parties, it was not 
satisfactory to either. The dissatisfaction led to conferences be¬ 
tween union and carrier representatives and the National Civic Fed¬ 
eration, at winch a draft was prepared of a bill to correct some of 
the unsatisfactory provisions of the Erdman Act. The proposed bill 
was enacted in 1913 about as drawn by the groups that collaborated 
on it 

The resultmg Newland Act of 1913 has been discussed earlier in 
this study,as have the events leadmg up to the Adamson eight- 
hour law^^ and the opeiation of the roads by the federal government. 
During the period of government control the laihoad unions and 
workers made much progress. They gained a basic eight-hour day, 
sohdified their position in collective bargainmg, received wage in¬ 
creases, and developed boards of railroad adjustment that weie to 
be used more extensively at a later date However, wlnle some of 
the practices of the government were quite desirable, most of them 
were not adopted by the carriers at once when the roads weie re¬ 
turned to them nor were they incorporated into the fiist railway 
labor legislation that was passed. However, most of the wartime 
piactices have reappeared at a later date m federal controls. 

The Esch-Cummins Act, or Transportation Act of 1920,^^ returned 
the railroads to the owners for private operation, with little use 
made of the lessons of the previous two years. Title III of the act 
contamed the provisions for settlement of disputes between railway 
labor and management. Strangely, no attempt was made to provide 
any means of mediatmg disputes, although this type of action had 
proven to be the most effective form of government dispute-settlmg 
measures Instead of mediation machmery, the act established a 
Railway Labor Board to be composed of nme members, representing 
equally workers, carriers, and tlie public. This board was em¬ 
powered to “hear and decide” cases brought before it, although not 
authorized to mediate, it did attempt mediation in a few instances.^^ 
Prior to “hearing and deciding” on a case by the board, it was re¬ 
quired that all disputes be subjected to collective bargainmg and an 
effort be made by the parties to settle. In the final analysis, the 
decidmg meant no more than recommendmg a settlement, smce the 
decisions made were not enforcible. 

One of the major omissions from the act was provision foi the es- 
tabhshment of boards of adjustment such as had functioned rela- 

“ 38 Stat 103 See Ch IX for a discussion of railway labor controls during the 
war years 

“39 Stat 721 

“41 Stat 456 

“ Kaltenborn, H S , op. ctt, p. 47. 
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lively effectively during government operation. The act provided 
that boards could be set up if the canieis and unions so desired, 
but it did not make them mandatory. The earners wanted a num¬ 
ber of separate boards for the various companies, whereas the unions 
preferred national boards, as a consequence, little came of the pro¬ 
vision permittmg their establishment. 

Another serious deficiency of the act was the failure to provide 
protection of the right of workers to ]oin unions The act required 
the earners to confer with representatives of their workers and 
stopped there. It did not contain any prohibition against inter¬ 
ference with the workers in the free choice of representatives Co¬ 
ercive action to compel a worker to withdraw from some union or 
discontinue union activity or join a company union was within the 
law. 

Failure to establish boards of adjustment threw a much heavier 
load on the Raihoad Labor Board than would otherwise have been 
the case. Under these cncumstances the board did yeoman serv¬ 
ice, it reported that by the end of 1925 it had disposed of more than 
13,000 disputes Of these, roughly foity per cent were of a local 
nature with limited coverage while sixty per cent were of a more 
general nature with broader coverage Even though the carriers 
and unions were required by law to exert every effort to settle 
grievances prior to submittmg them to the board, it seems clear that 
too many cases were referred to it for settlement—many disputes 
should have been resolved by the parties mvolved And, as pre¬ 
viously noted, the rulmgs of the board were not bindmg and en- 
forcible. 

The Railway Labor Act of 1926 

Neither labor nor the earners was well pleased with the act of 
1920 and the derivative rulings Both sides wished for a measure 
to take its place. Consequently, they engaged in a series of con¬ 
ferences in which they drew up a proposed new Railway Labor Act, 
their suggested bdl was enacted m 1926 as the Railway Labor Act.^® 
Many modifications of the act have been passed, but the Transpor¬ 
tation Act of 1926 remams the basic railway labor law today. It is 
also of interest because many peisons feel that parts of it would be 
of value in general labor laws. As of 1948, however, it applied only 
to railway and auhne transportation “Railway” is taken to include 
Pullman and express company employers. 

The general purposes of the act, as stated, aie as follows 


Milhs, H A , and Montgomery, R E , op cit, Vol. Ill, p 736 
“44 Stat 577 
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“(1) To avoid any mtetmptions to commerce or to the operation of any 
carrier engaged therein, (2) to foibid any limitations upon freedom of 
association among employers oi any denial, as a condition of employment 
or otherwise, of the light of employees to ]Oin a labor organization, (3) 
to provide for the complete independence of carneis and of employees 
in the matter of self-oiganization, (4) to provide for the prompt and 
orderly settlement of all disputes concerning rates of pay, rules, or work¬ 
ing conditions, (5) to provide for the prompt and orderly settlement of 
all disputes gi owing out of grievances or out of the mterpietation or ap¬ 
plication of agreement covering rates of pay, rules or working conditions.” 

In essence, the act sought to avoid tie-ups of transportation that 
might come from a denial of the right of workers to organize or out 
of any dispute arising subsequent to organization. It was the first 
occasion during peacetime on which the government had sought to 
underwrite the right of any group of non-governmental employees 
to bargain collectively. The law was important as a forerunner of 
legislation that was enacted in the 1930’s to extend the same right 
to other groups.^® Its potential importance was great, since well- 
estabhshed and lecognized unions encouiage moie stable and peace¬ 
ful labor relations 

The act sought to make use of both mediation and aibitiation to 
keep labor peace. It provided in the 1926 version for a five-man 
National Mediation Board to mediate disputes and encourage arbi¬ 
tration where mediation failed It could not arbitrate but could, 
when necessary, aid in the selection of aibitrators In case of failure 
to bring about a settlement or achieve agreement to arbitrate, the 
new boaid had yet another action remaining If the dispute threat¬ 
ened substantially to mteirapt commerce between the states, the 
board could so notify the President, who in turn could name a spe¬ 
cial mvestigatory board to survey tlie dispute and make public its 
findings. Duiing the investigation and for thuty days theieaftei 
the conditions out of which the dispute arose could not be altered 
except by mutual agreement of the parties in the case 

The 1926 act agam permitted the establishment of boards of ad¬ 
justment if the parties agieed, but these were not required.^® The 
intent that the cariieis and unions set up the bipartisan boards was 

“ Unlike tire National Labor Relations Act, it specifically disallowed the closed shop 
Even before the Taft-Hartley Law the closed shop was unlawful on the railroads, this 
was a desire of the railroad unions who feared that otlierwise closed shop contracts 
would be signed with company unions to tlie independents’ disadvantage 

Modified in 1984, discussed later in this chapter 

Although the 1926 version stated that boards of adjustment should be established, 
so much was left unsaid in the act tliat there was no way of forcing their estabhshment 
Employer-union disagreement over the scope and coverage of the boards resulted m 
tlie formation of but a few. 
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clear, but without compulsion little was done about it. It has been 
estimated that some 300 system boards were established before 
1934, but many important systems weie without them and those in 
existence did not function welP^ This meant that the National 
Board again cairied a heavy load, the boaid ruled that it would 
hear only those cases appealed from a board of adjustment With 
the lelatively few such bodies foimed, this meant that for many dis¬ 
putes theie was no government machinery short of an emergency 
board to aid in settlement. 

When dissolved in 1934, the Board of Mediation reported the 
handlmg of over 2500 cases. Its report showed a larger number of 
cases disposed of in each succeedmg year. Dming its eight years of 
operation only two lelatively unimportant strikes occurred on rail¬ 
roads and only ten emergency boards were appomted by the Presi¬ 
dent Despite the apparently successful functioning of the board, 
railway labor began to object to the act in the 1930’s. The amend¬ 
ments of 1934 were in part the result of this opposition. Although 
the 1934 amendments retained the broad outhne of the act of 1926, 
the changes were bioad and significant 

The amendments of 1934 

The amendments of 1934 dissolved the five-man Board of Medi¬ 
ation and replaced it with a three-man National Mediation Board. 
A national Raihoad Adjustment Board was also estabhshed that 
was a bipartisan body of thirty-six members, half of them represent¬ 
ing and paid by management and half by the unions The latter 
board was split into four divisions, each with specified j'urisdictions 
to be noted later. Where the division with appro|)riate jurisdiction 
was unable to agree on the solution of some dispute before it, pro¬ 
vision was made for an impartial “referee” to sit with the division 
and break the deadlock that had developed. 

The sphere of authority of the new boards may be noted at this 
time The highest body under the act is the National Mediation 
Board, composed of tliree members appointed for three-year terms 
expirmg m successive years The members are impartial represent¬ 
atives of the public, no more than two of whom may be from the 
same political party The board is empowered to function m the 
following circumstances: (1) when either or both parties to a dis¬ 
pute invoke its services in (a) disputes concerning changes in rates 
of pay, rules, or working conditions, or (b) other disputes not refer- 

Milljs, H, A , and Montgomery, R, E , op ctt,, Vol HI, p, 741 

“US Bureau of Labor Statistics, Bulletin No 616, Handbook of Labor Statistics 
(1936 edition), p 30, Smulax data reproduced m Kaltenbom, H, S, op, ctt., p 49. 

'^48Stat 1185 
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able to the National Railroad Adjustment Board,(2) to give its 
interpretation of the meaning or application of agreements reached 
under the act, (3) when efforts to mediate fail, to try to induce the 
parties to agree to arbitration If they agree to arbitrate but aie 
unable to name the impartial member or membeis, the board is to 
perform that function.^® 

The name of the National Mediation Board is an accurate one, 
unless the word “National” imphes to those not acquainted with the 
board’s work an ability to act in a broader field than railway labor. 
The board is a small impartial body that could as a last resort at¬ 
tempt the settlement of any railway or airline dispute that tlueatens 
an emergency. It is not an agency for enforcement of unaccepta¬ 
ble settlements, rather it is a body to act as a go-between or com¬ 
promiser to get the parties to settle oi to agree to arbitration of final 
settlement. 

Unlike the Mediation Board, the National Railroad Adjustment 
Board is a bipartisan body; its thirty-six members are appomted and 
paid by the carriers and the national railway labor organizations. 
Obviously, a board of tliirty-six is too large to function as a body 
For this reason the group is split up into four divisions, the first three 
with ten members each and the last with six; each has a separate 
type of labor dispute to settle. The jurisdictions of the divisions 
are as follows: 

(1) Disputes involving train and yard-service employees, such as 
engineers, firemen, hostleis and outside hostlers’ helpers, conductors, 
and trammen. 

(2) Disputes involving machinists, boilermakers, blacksmiths, 
sheet-metal workers, electrical workers, car men, helpers and ap¬ 
prentices of the above groups, coach cleaners, powerhouse em¬ 
ployees, and raihoad-shop laborers. 

(3) Disputes involving station, tower, and telegraph employees, 
tram dispatchers, maintenance-of-way men, clerical employees, 
freight handlers, express, station, and store employees, signalmen, 
sleeping-car conductors, porters, and maids, and dining-car em¬ 
ployees. 


“ In both of these instances a prerequisite to board action is that the parties have 
been unable to adjust the dispute in conference Parties are to give at least thirty-day 
notices of their desire to change any condition and to begin meetings promptly in an 
attempt to reach a new understanding Also, even though the board’s services are 
not requested it can “proffer its services in case any labor emergency is found to exist 
at any time ’’ 

If mediation fails and arbitration is refused, the board is to notify both parties 
in writing that its mediatory efforts have failed, For thirty days thereafter, unless 
arbitration is agreed to or an emergency board is created, no changes shall be made 
in rates of pay. rules, working conditions, or established practices In effect prior to the 
dispute. 
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(4) Disputes involving employees of earners directly or indi¬ 
rectly engaged m transportation of passengers oi property by water, 
and all other employees of cameis over which the other divisions do 
not have jurisdiction. 

Disputes are brought to the appropriate division of the Board of 
Adjustment only when they have been taken through all the steps 
of negotiation specified in the governing agreement Then and 
only then may the board hear the case, as previously indicated, fail¬ 
ure of the members of the board to agree brings in an impartial 
referee to break the deadlock. Awards by the several divisions of 
the board are made m writing and are final and binding on both 
parties 

Any issues not resolved by the maclunery already outlined may be 
settled either by arbitration or by an emergency board; both of these 
procedures merit brief examination here In the former case, the 
agreement is to submit to arbitration and accept the award as final 
and bmding However, refusal to submit to arbitration is not a 
violation of the act Such aibitration may be by a three- or six- 
person panel, with equal representation of unions and carriers and 
the impartial paity or parties chosen by representatives of the inter¬ 
ested groups if possible The only issues that can be arbitrated are 
those specified m the agreement to arbitrate. 

The award by the arbitration panel and the evidence of the pro¬ 
ceedings are filed with the federal district court for the district in 
which the controversy arose. An award so filed is conclusive unless 
one of the parties petitions to impeach it on one of the foUowmg 
grounds • (1) that the award does not conform to the act, (2) that 
the award does not confine itself to the stipulations of the agreement 
to arbitrate, or (3) that within the panel there was fraud or corrup¬ 
tion which affected the result of the arbitration. If theie is no such 
petition withm ten days after the decision, the court enters judg¬ 
ment on the awaid, this is final and bindmg except for a condition 
for appeal that need not be exammed here. Any question as to the 
application or meaning of an award is to be referred back to the 
arbitration board or a subcommittee thereof, such a matter of in- 
terpietation is handled in the same way as an original award. 

If a dispute between a carrier and its employees cannot be settled 
by any of the boards or procedures outhned above, and if, m the 
judgment of the Mediation Board, it tlireatens a stoppage of trans¬ 
portation service that would create a national emergency, a final 
method of attempted settlement is provided In such a case, the 
board is to notify the Prekdent of its opinion; thereafter the Presi¬ 
dent is empowered, at his discretion, to create a special emergency 
board to mvestigate and report concerning the dispute. The report 
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and recommendations of the emergency board are not compulsory, 
but the hope has been that its investigation and report and the pub“ 
hcity given thereto would be sufficient to bring about a settlement. 
More than anything else it has been a means of using public opinion 
to bring the contestants to some settlement. 

Once such a boaid is established, there is to be no change in 
workmg conditions during the time of its investigation and for thiity 
days after the report is made However, by mutual agreement of 
the parties to the controversy, changes may be made of conditions 
out of which the dispute arose. Essentially, the appointment of 
such a board is a device to postpone for sixty days a threatened strike 
on the railioads while various piessiires are extended to induce the 
parties to compromise theii differences and continue operation of 
the raih'oads without interiuption 

Although the 1926 act had included no penalty provisions, the 
1934 version carries heavy penalties. Any cariier or its officers who 
wilfully refuse to obseiwe the sections of the law guaranteeing the 
workers’ right to baigain collectively may be fined not less than 
$1000 and not more than $20,000 or imprisoned up to six months, or 
both This is the penalty for each offense, each day in which theie 
is refusal to observe the law constitutes a sepaiate offense. The 
penalties apparently are window dressing, since they have never 
been invoked. 

The Railway Labor Act before the Supreme Court 

Before noting the manner in which the Railway Labor Act has 
worked out, at least two couit cases testing the validity of the act 
should be noted. The first of these cases came befoie the Supieme 
Court in 1930 to test the validity of the provisions of the law that 
prohibited coercion or interfeience with the employees of a road m 
their choice of a union. The suit was brought into the fedeial dis¬ 
trict court by the union, which maintained that since its formation 
in 1918 it had been a representative of a majority of the railway 
clerks in the employ of the railroad In 1925 the union asked for an 
increase m wages, which was denied by the company, the dispute 
was submitted to the Board of Mediation While the case was 
pending before that body the company established a company union 
and sought to have its employees withdraw from the independent 
union and jom the one fostered by the caiiier 

The distiict court granted a temporaiy injunction agamst the 
company, which subsequently recognized the company union, the 
Association of Clerical Employees-Southem Pacific Lines, as repre- 

^ Texas and New Orleans Railroad v Brotherhood of Railroad Clerks, 281 U S 548 
(1930) 
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sentative of the clerical employees. The lower court then held the 
company guilty of contempt and directed that to purge themselves 
of contempt the company and its officers disestablish the company 
union and recognize tibe biotherhood as a bargaining representative 
until such time as the employees should by secret ballot choose their 
representative. The couit also directed the lehiiing of ceitain em¬ 
ployees who had been dismissed. Punishment was prescribed m 
case the company did not purge itself of contempt. 

In contesting the contempt finding before the Supieme Court, the 
company argued that the act of 1926 merely stated an abstract right 
and that it was not intended that it be enforced by legal proceedings 
Furthermore, it was aigued that in so far as the statute undertook to 
prevent either party from influencing the other in choice of repre¬ 
sentative it was unconstitutional The free speech and liberty guar¬ 
anteed by the first and fifth amendments were cited to bolster this 
contention. 

In analyzing the case, the Court went into considerable detail 
concerning the reasons for the enactment of the 1926 law It 
pointed out that no one was satisfied with the act of 1920 and that 
although Congress had sought to continue as much as possible the 
means for amicable settlement, it “thought it necessary to impose, 
and did impose, certain definite obligations enfoiceable by judicial 
proceedings ” The question m debate was whethei the prohibition 
of coercion in the selection of a representative was one of these 
enforcible obhgations. In the opinion of the Court, this was an¬ 
swered in the affiimative because freedom of choice of representa¬ 
tives of both sides was essential to the puipose of the law. 

Similaily, uncoerced action was essential to amicable settlement 
of differences, and “there is no impau-ment of the voluntary char¬ 
acter of aiiangements for the adjustment of disputes in the imposi¬ 
tion of a legal obligation not to interfere with the free choice of those 
who are to make such adjustments. On the contrary, it is the es¬ 
sence of a voluntary scheme . . . that this liberty should be safe¬ 
guarded ” 

It was also aigued that the law mterfered with the right of the 
earner to select and discharge employees. This the Court denied 
flatly and with good logic: 


‘The Railway Labor Act of 1926 does not interfere with the normal ex¬ 
ercise of the right of the carrier to select its employees or to discharge 
them The statute is not aimed at this right of the employers, but at 
the interference with the right of employees to have representatives of 
then own choosing As the carriers subject to the act have no constitu¬ 
tional right to interfere with the freedom of the ernployees in making 
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their selections, they cannot complain of the statute on constitutional 
grounds.” 

Thus the act withstood its test of constitutionality. It was a case 
showing a grasp of problems of management-labor relations that was 
not to be extended to private employees other than on the lailroads 
for some years. The enactment of the law and the court decisions 
both were previews of national policy and court attitude that were 
to be applied to most private employees almost a decade later. 

The second case to be noted came before the Court in 1937^'' 
Its background was in many ways similar to the Texas and New 
Orleans case. Followmg the failure of the shopmen’s strike m 
1922, some of the shop workers foimed the Mechanical Department 
Association of the Virginian Railway, a union closely related to the 
company and with expenses paid hy it. The company and the as¬ 
sociation promptly signed an agreement Some yeais later, in 1927, 
the American Federation of Labor formed a local union among shop 
workers. After the 1934 revision of the Railway Labor Act giving 
the Mediation Board authority to conduct collective bai gaming elec¬ 
tions, this union demanded recognition as representative of shop 
craft employees. 

The Mediation Board conducted an election and as a result of it 
certified the Federation as the accredited representative of six shop 
crafts—all the groups other than car men and coach cleaners. How¬ 
ever, the carrier refused to deal with the Federation and tried to 
force its employees to stay out of that body; it also set up a new “in¬ 
dependent” union among the shop workers. When the case was 
taken into the district court the company was directed to “treat 
with” the Federation and to "exert every reasonable effort to make 
and maintain agreements concerning rates of pay, rules and working 
conditions, and to settle all disputes ” Further, the court restrained 
the carrier from making an agreement concerning the shop workers 
with any other organization and from fostermg any other imion 
among these persons. 

When carried to the Circuit Court of Appeals, that body approved 
the findings of the lower court and afifiimed its decree. From that 
decision the carrier appealed to the Supreme Couit. It msisted that 
the rulings of the lower couits were invalid for at least two reasons. 
One was that the requirement that a carrier bargain with an or¬ 
ganization certified by the Mediation Board imposed no legally en- 
forcible obligation. Secondly, it was urged that the regulation of 
relations with shop employees was not a regulation of interstate com¬ 
merce and that it was a violation of the due process clause of the 

‘‘Virgiman Railway Company V, System Federation ^40, 500 U S 5lS (1937) 
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fifth amendment, The earner did not contest that part of the de¬ 
cree of the lower couit that forbade any interference with free choice 
of representatives by employees smee the Railway Clerks case of 
1930 had established the validity of that requiiement. 

Mr. Justice Stone delivered the opinion of the Court, a decision 
which sanctioned the requirements of the act and the rulings of the 
lower courts. On the question of whether the act validly imposed 
a duty to treat with the appropriate representative as certified by the 
Mediation Board the Court held that it was “not open to doubt that 
Congress intended that this requiiement be mandatory upon the 
railioad employer, and that its command, in a proper case, be en- 
foiced by the courts ” This opinion was bolstered by reference to 
the fact that a prolific source of labor trouble was the unwillingness 
of employers to meet with representatives of workers to discuss and 
adjust grievances. In view of this, the Court argued, the Railway 
Labor Act had abandoned reliance on moral suasion to accomplish 


its purposes. 

Once it was estabhshed that the law required the carrier to treat 
with representatives of the woikeis, the next problem was to deter¬ 
mine what the term “treat with” mcluded. The carrier argued that 
this meant only to meet with the representatives when and if it chose 
to negotiate with them. “Not so,* said the Court. Although “the 
statute does not undertake to compel agreement between the em¬ 
ployer and employees ... it does command those preliminary steps 
without which no agreement can be reached.” These prehminary 
steps included, as a minimum, meetmg with representatives, hsten- 
ing to their complamts, and making reasonable efforts to compose 
differences Fuithermoie, such an obligation carried with it the 
negative duty of not negotiating or entering agreements with non- 
designated groups. 

With regard to the injunction granted by the lower court, the ear¬ 
ner argued that the controversy was not one in which equitable 
relief was appropriate However, the Court disallowed this con¬ 
tention, leaning heavily on the fact that public interest required 
uninterrupted transportation. And to protect public well-bemg, 
“Courts of equity may, and frequently do, go much farther both to 
give and withliold relief in furtherance of the public mterest than 
they are accustomed to go when only private interests are involved.” 

Another question arose as to whether the “back shop” employees 
involved in this dispute had a relationship to interstate commerce 
sufficient to warrant control by federal legislation After some re¬ 
view of the repair and service work done on the rolhng stock of the 
carrier by the workers and of the fact tliat anythmg more than a 
temporary stoppage of this work would interrupt some or all of the 
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transportation service rendered, the Couit held that there was a 
sufficient lelationship. 

Finally, there was the question of whether Section 2 of the act, 
prohibiting interfeience in the selection of representatives and re¬ 
quiring bargaining, was in conflict with the fifth amendment. The 
Court ruled in the negative. “The Fifth Amendment . . is not a 
guarantee of untrammeled freedom of action and of contract. In 
the exercise of its power to regulate commerce, Congress can subject 
both to restraints not shown to be unreasonable.” And, as a coup 
de grdce, “It seems plain that the command of the statute to negoti¬ 
ate for the settlement of labor disputes, given m the appropriate 
exercise of the commerce power, cannot be said to be so arbitrary or 
unreasonable as to mfringe due process.” 

So the Railway Labor Act of 1926 and the revision of 1934 stood 
the test of court scrutmy. Management-labor disputes were recog¬ 
nized as causative of interruptions of interstate transportation and, 
therefore, properly subject to federal contiol Fuither, denial by 
management of the right of workers to join unions was recognized 
as a prolific source of such disputes And, finally, the only reason¬ 
able mterpretation of the guarantees of the fifth amendment was 
applied, that is, that these carry no rock-iibbed insurance of any 
right. AH rights or pnvileges may be taken from a peison if done 
m a reasonable manner—with due process of law. 

The application of the act 

Meanwhile, the law was being applied and a body of experience 
built up If the criterion of successful operation is the minimizmg 
of work stoppages on the railroads, then the act has been unusually 
successful Let us note some of the experience with the law Ear¬ 
lier in tins chapter some of the weaknesses of the law of 1926, which 
led to the revisions of 1934, have been noted. The failure to estab¬ 
lish an adequate system of boards of adjustment did moie perhaps 
than any other single thmg to restrict the effectiveness of the act 
of 1926. 

Since the National Railroad Adjustment Board is closer to the 
loutme, day-to-day controversies that arise out of collective bargam- 
mg, its activities will be noted first. Its function is “to hear and 
decide disputes involving employee giievances and controversies 
over the application and interpretations of agreements ” The 
breakdown of the board into four divisions, each with its specific 
area of authority, has been noted. This division of labor worked 
out relatively weU, but the work has not been evenly distributed, die 

^Iwelfih Annual Repoit of the National Mediation Boaid, p 8 Washington, 
D C U S Government Printing OflBce, 1947 
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first division of the boaid, with jurisdiction over disputes involving 
trainmen and yard-service employees, is called upon to consider 
roughly four times as many cases as are handled by the other three 
divisions combined This has resulted in a laige backlog of cases 
and very slow settlement aftei tliey are filed. 

When negotiations fail, the referral of disputes to the appropriate 
division of the Board of Adjustment may be on the petition of either 
party or both parties. In either case, the appeal is to be accom¬ 
panied by a full statement of the facts and all supportmg data having 
a bearing on the issue These cases then receive a hearmg as soon as 
possible, unless a hearing is waived. However, any consideration, 
either with or without hearmg, may require a long time, especially 
if by the first division. That group at the beginning of the fiscal 
year of 1946 had a backlog of 4720 cases. It docketed 573 more 
during the year while only 141 cases were decided. Durmg the 
same period slightly more than 2000 cases were withdrawn. These 
withdrawals were m many cases not due to attainment of a mutual 
settlement, but rathei to dissatisfaction with the slow handlmg of 
cases by the first division 

It wiU be recalled that the act of 1934 provided for selection of a 
referee to sit with a deadlocked division to decide the issue. In the 
fiscal year of 1946, however, the first division did not decide a single 
case with a referee, even though it reported forty-eight cases dead¬ 
locked at the end of the year and was especially slow m reaching 
agreements. On the other hand, the other three divisions aU leaned 
heavily on the help of referees and also had not nearly so large a 
number or proportion of cases withdrawn. Withdrawal of cases is 
not to be condemned if it results in further bona fide negotiation 
between tire parties toward leachmg a settlement. But by the 
tune a controversy has reached such a state, a break-off of negoti¬ 
ations or a strike vote may be the result rather than a jointly agreed 
upon settlement 

The experience of the other three divisions has been quite differ¬ 
ent, m none of them has the backlog of cases even approached the 
number docketed or decided during the year by the first division 
Similarly, in no other division does the number of cases loom so 
large in comparison to the cases disposed of in other ways. And, 
as previously noted, all other divisions have made consideiable use 
of referees, divisions two and four have settled more cases with a 
referee than without, while m division three roughly sixty-five per 
cent as many cases have been settled with a referee as were settled 
without. In fairness to the first division, it must be admitted that 
the tasks of the second, third, and fourth divisions are much less de¬ 
manding than that of the first. 



412 


THE RAILWAY LABOR ACT 


The tendencies of parties submitting a dispute to withdraw it 
from board consideration or to fail to submit it for ruling are of 
some importance. Since the parties are requued by law to consider 
the lulmgs of the Board of Adjustment as final and binding, they 
are likely to think carefully before the submission of a case if pre¬ 
vious disputes have not been handled to then satisfaction or if there 
are long delays involved One authoi reports that because of the 
pro-labor tenor of many of the awards, about eighty per cent of the 
submissions are made by the unions Since the law reads that 
disputes “may” rather than “shall” be submitted to the Board of Ad¬ 
justment, the parties may elect to bargain out the issue, or fight it 
out, without any aid from the outside In tins case, there is no limit 
on then action unless a national emergency is tlneatened and an 
emergency board is named. However, prior to such a time it is 
relatively ceitam that the National Mediation Board will have 
proffered its services in an attempt to bring about a settlement 
Perhaps the tendency to withdraw or lefiain from submittmg 
cases IS responsible for the mcreased work load of the National Medi¬ 
ation Board. As has been noted, this work load is made up of three 
types of cases- (1) disputes involving representation, (2) disputes 
concerning changes in rules, working conditions, or rates of pay; and 
(3) the interpretation of agreements icached through mediation^® 
Since the revision of the act m 1934, representation cases have 
been a sizable portion of all the woik done by the board; the number 
of such cases giadually has mcieased, from an average of 107 dis¬ 
posed of per year from 1933 to 1939 and 139 per year from 1940 
to 1944 to 210 in the fiscal year of 1946. However, tire pro¬ 
portion of the total number of cases handled consisting of repre¬ 
sentation disputes gradually has decreased, fiom nearly one-half m 
1935-1939 to slightly more than one-third in the fiscal year of 1946.^® 
Representation cases are disposed of in a number of ways Per¬ 
haps three-fifths are settled by elections, some of which are handled 
quite diffeiently from those held m National Labor Relations Board 
cases. Approximately one-third of the elections have been con¬ 
ducted entirely by mail m cases where employees were so scattered 
as to make ballot-box elections unpractical. In ballot-box elections 
also, employees unable to vote at tire place of the election were sent 
ballots by mail. Roughly one-fifth of the representation cases have 

="Metz, H W, op, cit, p 245 

“ The third category is included owing to die fact that the Mediation Board would 
have been the agency diat helped m die reaching of an agreement by mediation If 
a question of interpretation or application arises out of a regularly negotiated agree¬ 
ment, It must be submitted to tlie appropriate division of the Board of Adjustment if 
outside aid is desired 

* Twelfth Annual Report of the National Mediation Board, op. ait, p. 12, 
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been disposed of by some soit of cross-checking, the remainder were 
closed by dismissal, if it was found that no bona fide lepresentation 
question existed, oi by withdiawal. 

The bulk of the work of the Mediation Board throughout its his¬ 
tory has been m mediation cases. Fiom 1935 to 1939 it disposed of 
an average of 112 disputes per year through mediation; from 1940 
to 1944 the aveiage per year was 206; the numbei climbed to 379 
in the fiscal year of 1946. Cases classed as having been disposed of 
by mediation include those m which an agreement actually was 
reached by mediation and a number of other dispositions as well. 
For example, lE mediation fails and an agreement to arbitrate is 
reached or the case is referred to an emergency board or if the case 
is withdrawn during mediation, it is classed as having been disposed 
of by mediation Actually, in 1946 less than sixty per cent of the 
379 cases listed as disposed of by mediation were closed by a medi¬ 
ation agreement. 

A very small number of cases are referred to arbitration, an aver¬ 
age of two per year were so submitted from 1935 to 1939, six per year 
from 1940 to 1944, and sixteen in 1946. The proportionate increase 
IS not so marked as the numerical change, less than two per cent m 
1935-1939 were arbitrated, as compared to more than four per cent 
in 1946, howevei It will be remembered that cases go to arbitra¬ 
tion only by agreement of both parties to the dispute On the other 
hand, in every year the board has many more refusals to arbitrate 
than it has agreements to do so. 

Interpretation of agieements has never been a time consuming 
task for the Mediation Boaid, It has only been called upon for 
fifteen such luhngs since the amendment of the Act in 1934. In the 
fiscal yeais of 1945 and 1946 no mterpretations were requested. 

Emergency boards under the Railway Labor Act 

It lemains now to consider the settlement of disputes through the 
appointment of emergency boards. Although the appointment of 
such boards is not an everyday occun-ence, a number have been 
named. In the fiscal year of 1945 fifteen boards were estabhshed 
However, the war period brought more such emergency action than 
in normal years. As a part of the emeigency measures to mamtam 
labor peace, the President issued, on May 22,1942, Executive Order 
9172 “establishmg a panel for the creation of emergency boards for 
the adjustment of railway labor disputes ” This order created a 
nine-man National Railway Labor Panel, “for the duration of the 
war and six months thereafter,” from which three-man panels could 
be named to investigate any dispute that threatened an mterruption 
of commerce and was not referable to the National Raihoad Adjust- 
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ment Board. The three-man groups could be named by the chair¬ 
man of the nme-man panel created by the President; the chaiiman 
could name such an investigatory panel even though a strike vote 
had not been taken. 

On February 3, 1943, the Piesident issued Executive Order 9299, 
which further affected the emergency board procedure. This order 
was concerned with ‘ legulations and procedure with respect to wage 
and salary adjustments for employees subject to the Railway Labor 
Act.” In essence, it provided that the chairman of the National 
Railway Labor Panel was to name thiee-man emergency boards 
from the panel to mvestigate proposed changes in wage rates and 
salaries if the chauman thought the proposed changes did not con¬ 
form to the national stabilization policy Reports from emergency 
boards established under either of the above executive orders were 
to be made to the President, as would have been the case if the 
boards were named under the normal piocedures of the Railway La¬ 
bor Act as amended. 

Under these two executive orders, seventeen emergency boaids 
were named by the chairman of the National Railway Labor Panel 
during the fiscal year of 1945. Fourteen of the boards were estab¬ 
lished under Executive Order 9172 and the remammg three under 
9299.**^ Emergency panels in the fiscal year of 1946 rose to twenty 
in number. Ten such boards were named by the Piesident under 
Section 10 of the act and ten were named from the National Railway 
Panel The opinion of the National Mediation Board is that some 
of the unions that should have their disputes handled by the first 
division of the Adjustment Board have been by-passing that body 
and takmg strike votes in order to create a threatening situation and 
thus secuie the naming of an emergency panel. If this is true and 
the practice is bemg used as a substitute for bona fide collective bar¬ 
gaining, It IS an undesiiable development. 

Title II of the Railway Labor Act was approved April 10, 1936. 
It apphed all provisions but one of the amended Railway Laboi Act 
to “every common carrier by air engaged in mterstate or foreign 
commerce.” The exception was the section, number (3), which es- 


“ For a critical review and analysis of die functioning of die Railway Lalioi Act 
during the war see' Noithrup, H R, “The Railway L^or Act and Railway Labor 
Disputes in Warbme,” Amencan Economic Review, June, 1946, Vol XXXVI, No 3, 
p 824 The tone of the article is critical of presidential intervention, which Mr 
Northiup apparendy considered heavily biased ;n favor of unions While existence of 
the intervention cited is not to be denied, the fact'S that railway labor disputes would 
have been especially damaging to die war economy Under such circumstances, 
emergency action is more understandable on raiboadf than in many otiier industries 
The critical attitude throughout the article is in sharp contrast with the evaluation by 
Kaltenborn, H. S , op, at, p 72 Metz, H W., op at, p 243, also gives a favorabL 
evaluation 
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tablished the National Railroad Adjustment Board. Smce this body 
had no jurisdiction over disputes between air carriers and their 
workers, Title II made it “the duty of every carrier and of its em¬ 
ployees, acting thiough their representatives, to establish a board 
of adjustment of jurisdiction not exceedmg the jurisdiction which 
may be lawfully exercised by system, group, or regional boards of 
adjustment ” Such boards were to be established by agreement of 
the two parties The National Mediation Board was empowered 
to direct the establishment of a National Air Transport Adjustment 
Boaid of four members when it was deemed necessary to have a per¬ 
manent board. After the establishment of the national board, sys¬ 
tem, gioup, or regional boards could be disbanded if the parties 
agreed to come under the jurisdiction of the national board. Up to 
January, 1948, the National Mediation Board had not directed the 
formation of the National Air Transport Adjustment Board. How¬ 
ever, some mediation cases were being heard that concerned the air 
carriers and their employees. In the fiscal year of 1945 eleven 
mediation cases concernmg the airhnes weie disposed of.^’^ In the 
fiscal year of 1946 there were thirty-three mediation cases handled 
and twenty-four representation disputes, showing a rapid increase 
in the utihzation of the seivices of the board in air transportation 
disputes 

Despite all the criticisms of tlie act, it has functioned well. The 
machinery established under it has made transportation stoppages 
infrequent, there is an occasional work stoppage m transpoitation, 
but a general tie-up is extremely lare The two-day nation-wide 
strike on the railroads m May, 1946, was the first of such magnitude 
in a half-century. It has been labeled “the most disruptive tie-up 
in the history of American Railroads ” Altogether, the time lost 
and the disruption of transportation growing out of labor disputes is, 
relative to the amount of work and the service rendered, negligible. 

Are the principles and philosophy of the act applicable to other 
types of industry? Probably they are, although the machinery used 
to apply the prmciples may not be. Essentially, tlie act puts heavy 
emphasis on the use of collective bargaining m the industry and 
offers various aids to negotiators to enable an agreement to be 
reached without a final test of bargaining strength. Without any 
question this philosophy of reliance on collective bargaining is ap¬ 
plicable to all sorts of industries. Mutually detei mined wages, 
hours, and working conditions specifically set down so that each 

“ Eleventh Annual Report of the National Mediation Board, p. 30. Washington, 
D C.. U S Government Printing Office, 1946 

““ Twelfth Annual Report of the National Mediation Board, op at, p 38 

“ Ibid, p 1 
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party knows that its representatives have had a part in determining 
the rules and knows what its rights and duties aie mean better day- 
to-day relationships. It may be argued that the unions on the rail¬ 
roads are more stable and easier to bargain with than in many other 
industries. Although there may be truth in this statement, the fact 
that there has been federal sanction since the first World War—al¬ 
though rather nominal from 1920 to 1926—of hona fide unions and 
collective bargaining has had its mfluence on the type of unionism 
now present. In most cases the unions do not have to fight for then- 
existence and can devote their time to representmg their members 
and acting as bargaming agents. 

Another principle underlymg the act is equally applicable in other 
industries. Government action puts heavy emphasis on mediation 
and has kept aibitration on the basis of completely voluntaiy sub¬ 
mission. Apait from assui-mg that both paities are allowed to or¬ 
ganize for hona fide collective bargaming, the principal function of 
federal, state, or local governments in the field of labor disputes 
should be to aid in any way possible m mediation or voluntaiy arbi¬ 
tration of disputes. The nation caimot affoid to embark on a pro' 
gram of compulsion in dispute settlement, except possibly for a very 
restricted list of occupations m which the element of public interest 
is especially high, as in the case of firemen, pohce, nurses, or possibly 
employees of gas, water, and electric companies.®^ Since the )obs 
of most workers are not so tied to public interest, there is loom for 
only a very narrow application of the idea if any at aU. 

The virtue of establishment of special emergency boards and 
compulsory “cooling-off” periods before a stiike can be opened is 
subject to much question Forcing parties who have found no 
basis of agreement to wait, perhaps sixty days, before testing each 
other’s strength may do little to bring an attitude conducive to 
peaceful negotiation. In fact, a “coolmg-off” period may well be¬ 
come a “heating-up” period. With the enactment of the Taft- 
Hartley Law, the nation probably will have oppoi trinity to observe 
the validity of the thought that such delays wiU aid m mamtaining 
labor peace 


** Any proposition that certain groups in our society be required to settle any dispute 
without die right to strike as a last resort is one tliat should be caiefuUy hedged about 
with safeguards Certainly society does not have a right to impose such restncbons 
unless it IS willmg to accompany them by special measures to ensure diat demands 
and grievances will be studied and acted upon even widiout die stimuh ot tlireats of 
work stoppage. Such special measures should mclude machinery for reviewing wage 
rates at certain intervals and mamtammg a stated relationship to rates m other occupa¬ 
tions or to the cost of living or perhaps some other factor These should also demand 
special protection of job rights, methods of grievance settlement, and odier protectinns 
in place of freedom to fight for certain issues or demands 
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The prohibition of closed shop contracts within the jurisdiction 
of the act is of interest, since the enactment of the Taft-Hartley Law 
a similar provision has been generally apphcable, but for years the 
provisions of the Railway Labor Act and the National Labor Rela¬ 
tions Act were sharply divergent on the closed shop. Although it is 
not desirable to have persons in a work place who benefit from the 
wages, job security provisions, and other conditions for which the 
union has negotiated without bemg union members and helping 
support the organization, the closed shop is not necessary to elimi¬ 
nate such “free riders ” The absence of the closed shop on the rail¬ 
roads does not seem to have presented a serious problem to the 
unions. A union shop agreement that is not hedged about seems 
to offer adequate opportunity for union security The plulosophy 
toward the closed shop shown in the Railway Labor Act was a rea¬ 
sonable one. 


Questions 

1 Are there provisions in railway labor legislation that have not yet 
been applied to workers in fields other than transportation'' If so, what 
are the provisions? Why? 

2. Is compulsory arbitration of all railway labor disputes that cannot be 
settled by direct negotiation a defensible means of solution? 

3. What are the relative advantages and disadvantages of mediation 
and arbitration as means of settlmg knotty labor disputes? 

4. To what extent was the Railway Labor Act of 1926 as amended the 
forerunner of labor laws apphcable to non-railroad workers? 

5. Compare or contrast the Supreme Court decisions that upheld the 
Railway Labor Act with those which dealt wiffi the validity of the Na¬ 
tional Labor Relations Act. 

6. Evaluate the functioning of special legislative enactments applicable 
especially to workers employed on the railroads What is your opinion 
of the wisdom of special laws for these workers? 




Paet in 


INTRODUCTION 

The chapters of Part III close the study with a survey of the effects 
of World War II and the postwar period on labor controls, These 
effects are noted only when the war or postwar period bought clear 
shifts in philosophy or in regulation. In matteis such as child labor 
regulation or mmimura wages, where there was no significant change 
in philosophy and the tightaess of the labor market made minima 
less necessary, theie is little need of discussion. 

The war biought especially severe maladjustments in labor rela¬ 
tions, wages, labor supply, and so forth, so the first task will be to 
note briefly these maladjustments and indicate alternative curative 
approaches thereto Following that, the metliod actually adopted 
will be discussed, as will the manner in which it has functioned. 

Probably management-labor relations were more tense and un¬ 
certain in the first two years after the war than they ever have been 
in our modern history. To the student of labor problems and labor 
relations this was an understandable situation; conditions were al¬ 
most perfect for such an outbreak. However, to many legislators 
and much of the public this turmoil represented a threat to the 
American way of life, and steps were taken to bimg about better 
labor relations by means of legislative enactment. Our story will 
not be complete, therefore, without a review of postwar labor trou¬ 
ble and of the provisions of the Taft-Haitley Law. Because of the 
newness of the law little can be said about comt attitudes toward it 
or the functionmg of the act 

A final task in any study such as this is a biief summary of the 
information presented in foiegomg pages and the derivation of con¬ 
clusions that seem warranted by the facts This is done in the final 
chapter. 




Chapter XXI 


THE ELIMINATION OR SETTLEMENT 
OF LABOR DISPUTES 

Wartime stresses in labor relations 

The type of problems that arise in a war economy has been com¬ 
mented on at various points in other chapters. The difficulties that 
arose in World War II were not unique; however, the problems were 
more acute and the resulting action more sweepmg. With the ex¬ 
perience of the first World War as guide and the goad of a struggle 
for national existence, federal action, hurriedly undertaken, was sm- 
piisingly good. The economic controls of the war years were not 
perfect, but considering the emergency and pressures under which 
they evolved, they made sense and functioned relatively well 

Probably the most publicized labor pioblem of a war period is that 
of labor unrest, certainly in Woild War II that was the case. Al¬ 
though It can be and has been argued that any work stoppage during 
a war is unwarranted, there is probably no chance, even m wartime, 
of a democratic society completely escaping such stoppages. Even 
with a pledge by labor and industrial leaders shortly after the be¬ 
ginning of the war that they would not engage in strikes or lockouts, 
some did occur This was admittedly undesnable, but the percent¬ 
age of available work time so lost did not amount to more than one- 
tenth of one per cent, a figure sharply lower than that of prewar 
years ^ It must be recognized that there was not so much of a prob¬ 
lem of work stoppages as has often been implied. Probably the rea¬ 
son for this was in good part the policies and actions of the federal 
government, which were a combmation of those developed before 
the war and others instituted during the emergency. Some of those 
policies and practices already formed have been discussed earlier m 
tbs study and need be reviewed only briefly here. 

One of the latter is the activity under the National Labor Rela¬ 
tions Act, which many have cnticized as the cause of many more dis¬ 
putes than otherwise would have occurred. The issue cannot be 
decided definitely, but the opposite probably is true; the thought has 
been advanced m this study that collective bargaining between 

' Monthly Labor Review, May, 1946, Vol. 62, No. 5, p, 720, 
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unions and employeis, once the union has been accepted and no 
longer has to fight for its existence, is the best way of detei mining 
labor conditions conducive to labor peace. By the outbreak of the 
war, owmg at least in pail to the policies of the N.L R.B., unionism 
was well established in many mass-pioduction industries and col¬ 
lective agreements were in effect. These and the pohcies laid down 
by union leaders were such as to minimize the number of disputes. 

There is a second leason why the N L R.B may be credited with 
lessening the number of disputes between management and labor 
Representatives of the board are not expected to act as mediators 
in the settlement of disputes, it is clear, however, from the great 
number of cases withdrawn or otherwise settled without foimm ac¬ 
tion by the board that informally the suggestions or other actions of 
representatives of the board lesult in aveiting many disputes that 
might otherwise develop into work stoppages ^ 

A second organization of some age should be noted for its actions 
in keepmg down tbe number of and in settling labor disputes. The 
Railway Labor Act as amended gave to raihoad, PuUman, express, 
and airline woikeis the light to oiganize and bargain collectively 
It will be remembered that the Railway Labor Act, in addition to 
narrowing the basis of misunderstandmgs likely to aiise in greater 
number without jointly determined agieements, made provision for 
mediation and othei government activities to settle disputes. The 
manner m winch the law was apphed may have allowed issues to go 
to the emergency board stage prior to settlement, but actual stop¬ 
pages of transportation, even m local areas, were extremely rare. 

The federal Conciliation Service during the war 

Another non-emergency agency of the federal government that 
did much work in averting or settling disputes dunng the war while 
receiving a minimum of pubheity is the United States Conciliation 
Service.^ The formation and eaily fimctionmg of tire service during 
the first World War has already been noted. Its record smee 1935, 
however, is a much more impressive one The classification of 
cases handled has changed from time to time so that comparative 
figures are not entirely adequate, but tlie record shows that much 
work lias been done. For the first time since 1919 the seivice was 
active m 1934 hi more than a tliousand cases, in no yeai .smee has 
the number gone below one thousand Begmnmg in 1937 the num¬ 
ber of cases began to rise rapidly. During the last complete fiscal 
year before the outbreak of war, the service was involved in over 
3700 disputes. 

~ See Chnm7nd XVII 

® Changed in the Taft-Hartley Law to the National Board of Mediation and Con- 

- f - 1 . r'l-, Yw 
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This figure skyrocketed after the war broke out when more and 
more government effort was duected toward trying to avert work 
stoppages. In the fiscal year of 1944 the semce was active in over 
21,500 disputes. Of these it was able to settle more than 16,500, 
while the remainder weie refeiied to other agencies for settlement. 
In addition, it was involved m over 3000 “other situations,” arbitra¬ 
tions, technical advice, consultations, and the like,^ If one takes 
mto consideration all such sorts of controversies, the service was in¬ 
volved in approximately 75,000 matters from the outbreak to the 
close of hostilities. 

The work of the Conciliation Service is in keeping with the gen¬ 
eral philosophy of the federal government that its fimction is not to 
settle disputes arbitrarily, but lather to aid the disputants in findmg 
a common ground of agreement on which they can settle. AH dur¬ 
ing the war, when freedom to strike and to lock out was curtailed, 
the commissioners of conciliation—about 300 of them at the height 
of the war—^were putting emphasis on free negotiations and collec¬ 
tive bargainmg.® 

The impact of war necessitated some changes, m addition to the 
increase in.the staff, in order to meet the demands placed on the 
service One of the changes was to decentralize Five legional 
headquaiters were set up m New York, Atlanta, Cleveland, Chi¬ 
cago, and San Francisco. This was an attempt to speed up attention 
to cases that developed. From tliis breakdown the work was di¬ 
rected on a regional basis, any representative of labor, management, 
or the pubhc could ask for aid that was available if the parties were 
wilhng to utilize it. However, the conciliators had no power to 
force themselves into any dispute or to force any action. Another 
development of the war period was the growth of a small staff of 
specialists in different industries whose technical knowledge made 
them especially valuable in disputes in the paiticular mdustiy with 
which each was familiar. Prior to the war when the mediation ef¬ 
forts of the commissioners failed, the government withdrew from the 
case. This was changed in two ways, duimg the war a dispute m 
which no agreement was reached was referred to the War Labor 
Boaid At the close of the wai there were a number of cases in 
which special fact-finding commissions weie set up. 

The war also brought a great mcrease m the amount of arbitra¬ 
tion work done In the fiscal year of 1944, for example, the service 
was involved in 1185 aibitrations. This work was done primarily 
by a staff specially tramed for arbitration work, although regular 

ThiHy-Second Annual Report of the Sectetanj of Labor (fiscal year ended June 30, 
1944), p 9 Washington, D C U S Government Printing Office, 1943. 

"^For a brief history of and commentary on the service see. “U S Concihation Serv¬ 
ice, 1913-1947 ” Monthly Labor Review, August, 1947, Vol. 65, No 2, p. 172 
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conciliators occasionally were assigned to arbitration. The latter 
was done reluctantly, however, owuig to recognition o£ the fact that 
a conciliator may lose his reputation for impaitiahty if he arbitrates 
a few cases in which he is forced to take sides and make a ruling 
However, since submission of a case to the War Labor Board meant, 
in essence, compulsory arbitration, and that with a long wait in¬ 
volved, many persons preferred the action of the Concihation Serv¬ 
ice and its arbitrators. 

In view of the postwar legislative changes in the Conciliation 
Service, it is somewhat superfluous to evaluate its functioning in any 
detail. Much criticism has been leveled at the fact that the service 
was a part of the Department of Labor, many presumed it therefore 
to be partial toward labor. It has been argued that theie would 
be much wider acceptance of the conciliators if there were no con¬ 
nection with the Labor Department. The record of taking part in 
about 75,000 cases durmg the war and settling over three-fourths of 
them by mediation and voluntary arbitiation speaks for itself Al¬ 
though the postwar revisions of the service may be an improvement, 
the preceding organization had an impressive record. 

The National Defense Mediation Board 

Although the federal government put all possible emphasis on the 
use of voluntary methods m the settlement of disputes, the demands 
of the war period were such that a plan had to be developed to 
handle those cases in which such methods failed. This fact was 
recognized by President Roosevelt well before the outbreak of the 
war By early 1941 the rearmament program was swinging into 
high gear. Rises in costs of livmg and a greater amount of employ¬ 
ment put many worker groups in a frame of mind to demand, and 
if necessary to stiike for, higher wages. From December, 1940, to 
March, 1941, the number of strikes moie than doubled and the man- 
days lost due to work stoppages more than tripled.® Defense pro¬ 
duction and transportation were severely impeded by these strikes, 
some of which weie violent. It was felt that existing machinery for 
the settlement of disputes was not proving adequate for the task at 
hand. In the customary manner, a new agency was set up rather 
than an attempt being made to improve upon the existing ones. 
This was the National Defense Mediation Board, established by 
executive order on March 19, 1941.^ 

“ Jaffe, L. L,, and Rice, W. G., “Report of the Work of the National Defense Media¬ 
tion Board” (muneograplied report) Later published under the same Utle as Bu¬ 
reau of Labor Statistics, Bulletin No. Y14. Washington, D C. U S, Government 
Printing Office, 1942 Citations herein are to the pre-pubheation mimeographed 
copy of the study 

’Executive Order 8716 
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President Roosevelt, m creating the National Defense Mediation 
Board, declared it to he “essential in the present emergency that 
employees and employers engaged in production or transportation 
of materials necessary to national defense shah, exert every possible 
effort to assure that all work necessary for national defense shall pro¬ 
ceed without interruption and with all possible speed.” For that 
reason the board was created; it was composed of eleven members, 
three representing the public and four each for management and 
labor. A board so constituted was a novel experiment in this coun¬ 
try; no federal agency for dispute settlement had made extensive 
use of the idea of a tripartite board before It was a wise approach 
to the problem of dispute settlement, for the solutions coming from 
such a board are more likely to be acceptable to the disputants tlian 
are tliose handed down by an “impartial” person or board. 

The board was authorized to act only when the Secretary of Labor 
certified that a management-labor controveisy had arisen “which 
tlireatens to bmden or obstruct die production or transportation of 
equipment or materials essential to national defense . . . which 
cannot be adjusted by the commissioners of conciliation of the De¬ 
partment of Labor” The authorization excluded any dispute com¬ 
ing withm the authority of the Railway Labor Act. 

Once the certification of a dispute was made by the Secretary of 
Labor, the board was authorized by the President to take any of 
the following actions: (1) to assist the parties to a dispute to settle 
by themselves, in other words to mediate; (2) to afford means of 
voluntary arbitration when the parties agreed to abide by the ruling 
of the arbitrators, or to name arbitrators when requested to do so; 
(3) to assist the parties in the establishment of methods of settling 
future disputes; (4) to investigate issues between employers and em¬ 
ployees, conduct hearings, take testimony, make findings of fact 
and recommendations when “the interests of industrial peace so 
require”; and (5) to request the National Laboi Relations Boaid to 
expedite its actions m disputes that mvolved a question of the ap¬ 
propriate bargaining unit 

Whenever a dispute was brought to the attention of the board 
without certification from the Secretary of Labor the board was re¬ 
quired to refer tlie matter to the Department of Labor If a dispute 
was certified m the prescribed manner, a panel or division of the 
board of not less than three persons, representing the three groups, 
was named to hear the case The full board could hear a dispute, 
but it was not common practice to do so. 

The Executive Order closed with an exhortation to employers and 
employees that showed clearly the weakness of the whole organiza¬ 
tion as far as power to enfoice any action was concerned; 
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"It Is hereby declared to be the duty of employees and employers 
engaged in production or transportation of materials essential to national 
defense to exert every possible effort to settle all their disputes without 
any interruptions m production oi transportation In the interest of 
national defense the parties should give to the Conciliation Service of 
the Department of Laboi and to the Office of Production Management 
(a) notice in writing of any desired change in existing agreements, wages, 
or working conditions; (b) full infoimation as to all developments m 
labor disputes, and (c) such sufficient advance notice of any threatened 
interruption to continuous pioduction as will permit exploration of all 
avenues of possible settlement of such controversies so as to avoid 
strikes, stoppages, or lockouts.'’ 

This conclusion was indeed a confession of gieat weakness, A 
certain policy was declared and employers and employees were 
urged to follow certain practices. But if they did not choose to 
abide there was nothing to be done about it; at that time, with war 
for us not yet a leality, public sentiment and the attitudes of employ¬ 
ers and employees were not cohesive enough to be marshaled as 
an effective means of executive pressure to secure observance of 
national policies. As will be seen, this lack of power of enfoicemenl 
was to kin the boaid at the time when it was most needed No 
change in the power of the board was made at any time; in fact, the 
only change of any soit was to provide for the appointment of al¬ 
ternates foi the regular meinbeis of the boaid.® 

Even without duect power of enfoi cement the board was able to 
do good work and aid m the settlement of many disputes that would 
have dismpted defense production. In judging the woik of the 
board, it is well to keep in mind that it began action m a case only 
after the Conciliation Seivice had tiled to settle the dispute and 
failed. Even though the mediation efforts of the Conciliation Sei v- 
ice had failed, the board tried first to mediate the cases coming be- 
foie it. While authority to make findmgs of fact was available when 
meditation failed, it was leported tliat about seventy-five per cent of 
all wage and union-security cases were settled by agreement and 
without lesort to makmg public iecommendations.“ Of all cases 
on any issue handled in the first six months of board action, only 
about one-third lequiied recommendations. 

In handlmg a case brought before it, the board asked the dispu¬ 
tants to send to a hearing representatives who had sufficient authority 
to negotiate foi the groups they represented At the hearing there 
was nothing of the an of a couit oi trial, the chaiiman of the panel 
allowed each party to present its position. No oaths were adminis- 

® Execuhve Order 8731, dated Apnl 4, 1941 

” Taffp L L . and Rice, W. G , op ett,. Part 11, p 2 



SETtLEMENT OF LABOR DISPUTES 


427 


tered and no partictilar attempt was made to establish the validity of 
facts. If it became clear that the meetings were not progressing, it 
was customary for the jomt conference to bieak up mto meetings of 
employer and employee or union representatives. At this point 
the tripartite panel was of particular value; the panel member repre- 
sentmg die union point of view, for example, could meet with the 
union gioup and get from its members a dealer picture of the exact 
ways in which they might be willmg to compromise. Such split 
meetmgs were not always necessaiy. On die other hand, when 
they occuiied the good offices of the partisan representatives were 
not always sufficient to get concessions. However, as was pointed 
out above, effoits at mediation succeeded m a surprising number of 
mstances in view of the fact diat the only cases certified to the board 
had already been the subject of an attempt at mediation by the Con- 
cihation Service 

Of couise, die realization by both parties that failure to agiee 
would brmg fact finding and public recommendations followed by 
pressure to accept the proposals piobably had an influence on the 
success of the efforts at mediation.^" Where public recommendations 
had to be made, much more factual mfoimation had to be gathered 
than in mediation. As a result, the board frequently employed 
special repiesentatives or investigators to dig out peitment data and 
present them along with suggested solutions. In one or two cases 
the board itself did the investigating 

Short of pubhc recommendations, the board at some times went 
beyond straight mediation when it was felt that the facts involved 
were clear. In the later stages of hearings it sometimes let it be 
known to the parties that if public recommendation became neces¬ 
sary it would recommend a certain settlement or would not rec¬ 
ommend another one. Such a statement, wliile having no official 
status, was enough to give one party or the other an edge m bargain- 
mg on the particular point mvolved in tire board’s statements of 
Intended finding. 

The board was criticized for faihng to adopt and follow any set 
body of principles to guide it in making consistent decisions in simi¬ 
lar cases.” In respect to some issues, at least, it was the avowed 
purpose of the board not to adopt any such principles but lather to 
work out the best solution for each case that aiose. Jaffe and Rice 
argue that the board did follow a consistent policy in questions other 


“ The fact that in the Nortli American Aviation, Federal Shipbuilding and Drydock, 
and Air Associates cases the President ordered government seizure and operation when 
the plants refused board recommendations probably also had an influence on securing 
acceptance (All plants were returned to private operation by January 7, 1942.) 

Kaltenborn, H S , op. cit, p 109 
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than that of vmion security/® They point out that it was a standard 
assumption of the board that workers should be guaranteed the right 
to organize and bargain collectively This argument is not im¬ 
pressive, however, in view of the fact that this light had been written 
into federal law and sanctioned by the courts long before the board 
came into being, so that it had no choice but to recognize it/® It is 
further argued that the board consistently accepted the actions of 
the NX.R.A. and insisted that no collective agreement be reopened 
during its lifetime without mutual consent. As for wages, it was 
aigued that local wage scales and standards and cost of living were 
considered in determming minima. 

The arguments in defense of the consistency of the boaid are not 
convincing. It would he moie convmcing to say that the board did 
waver about considerably—^but undeistandably. It started with 
no advantage of a precedent body whose mistakes it could observe 
and avoid; it was given only the difficult cases that had defied earlier 
attempts at mediation. It had no general poweis of enforcement 
other than the possibility of seizure in emergency, so it had to try 
for settlements that would he accepted. In addition, its lifetime 
was relatively short, ending before the pressures of war became 
severe. Without question, if the board had functioned duiing the 
war yeais it would have been forced to adopt certain basic principles 
in Older to lighten its load. The board received only 109 cases 
fiom its foimation to December 7, 1941, a relatively light burden. 
In view of these facts, the inconsistency of the board may be criti¬ 
cized, but it was understandable. 

The board was dealt a heavy blow by Mr. John L. Lewis of the 
United Mine Woikeis Union and the C.I.O. It came as a Jesuit of 
the captive coal mine case in the fall of 1941,^* The case arose out 
of the attempt of Lewis to get a union shop contract covering the 
men in the captive mines, that is, the mines owned by the steel com¬ 
panies to supply themselves with coal. Negotiations on the point 
failing, 40,000 miners in the captive pits went on strike on Septem¬ 
ber 15, 1941; this stoppage would have affected the steel output, all- 
impoitant to the defense effort, before many weeks had passed 
The board a few days later prevailed upon the union and operators to 
agiee to a letuin to woik for tlihty days while negotiations contin¬ 
ued, and thereafter to give a thiee-day notice of intent to stop pro- 

L L , and Rice, W G, op ett, Part II, pp, 8-11 
“The National Labor Relations Act applied only to business tliat affected inter¬ 
state commerce, but probably without exception all defense plants from which cases 
might have been certified to tlie board would affect commerce and their workers 
therefore would have a legal right to organize 

^‘Juffe, L L, and Rice, W. G, op, cit, passim See also, Kaltenborn, H S., op, 
cit , pp 99-103. 
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duction. Heai'ings before a panel continued during the truce, but 
to no avail, late in October the union gave a strike notice 

The panel urged that the strike be called o£F again and that the 
paities accept one of two proposals as a final means of settlement, 
both of the plans amounting to arbitration of the dispute with com¬ 
pulsory acceptance of the awaid. This Mr. Lewis refused to do, in 
the next few days he refused to accede to three letters from the Presi¬ 
dent lequestmg that he agree to settle along the fines of one of the 
board proposals, and the strike went into effect A few days later, 
after a White House conference, Mr. Lewis agreed to call off the 
strike again and allow the full board to consider the case and make 
its final recommendation on November 10. 

The board recommendations rejected the demand of the union for 
a union shop; the vote was nine to two, with employer, public, and 
the A. F. of L. representatives comprising the majority. The two 
C.I.O. representatives voted against the report and showed their 
disapproval by resigning from the board on the following day. 
Within the next two or three days aU alternate members lepresenting 
the C.IO. resigned, leaving the crippled board without CIO. men 
until it was abolished two months later.No further cases involv¬ 
ing the C.I O. were certified to the board, and it lost much of the 
prestige it had previously enjoyed. A few weeks after the resigna¬ 
tions came Pearl Harbor, which gave an opportunity to reorganize 
the dispute-settling agency as a war measure This was done 
promptly. 

The National War Labor Board: organization 

In view of the limited effectiveness of the N D.M.B. and of the 
emergency created by the outbreak of war, President Roosevelt on 
December 17 called a labor and mdustry conference to discuss labor 
pohcies for the duration of the war. The conference was attended 
by twelve union officials equally divided between the A. F, of L. 
and the C.I O. and twelve industrial leaders, with co-chaumen from 
outside their ranks. A number of points were readily agreed upon, 
but the representatives could reach no common ground as to 
whether the proposed dispute-settfing board should be allowed to 
consider and rule on issues of the closed and union shop. When on 
December 23 the co-chairmen, William H. Davis and Senator Elbert 
Thomas, reported to the President, it was thought that the confer¬ 
ence had been unsuccessful owing to mabihty to agree on this point. 

“ As a matter of interest, tlie union did get tlie union shop. The President finally 
achieved agreement to arbitration by a mree-man. panel composed of Mr Lewis, 
Benjamin Fairless of the U. S. Steel Corporation, and J. R. Steelman, Director of the 
Conciliation Service. By a two-to-one ruling this body granted the union’s demand, 
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However, the President acted as if no such dispute had plagued the 
conference, 

President Roosevelt announced acceptance of the points on which 
he said the conferees had agieed These were: (1) for the duration 
of the war there shall be no strikes or lockouts, (2) all labor disputes 
were to be settled by peaceful means, and (3) a National War Labor 
Board was to be established foi the peaceful settlement of disputes 
that did arise.^® Repoitedly the indusliial lepiesentatives weie sui- 
prlsed by the Presidents announcement, for"in their mind accept^ 
ance of these points was contingent on another which excluded the 
closed shop from the boai'd’s authorityd^ However, they accepted 
the presidential pronouncement and the unions did likewise The 
way was paved for the estabhshment of the National War Labor 
Boaid, the second such body to bear that name, a sunilarly named 
body functioned during Woild Wai I 

The Piesident acted promptly, and on Januaiy 12, 1942, he issued 
Executive Order 9017 creating the new board. As reasons for for¬ 
mation of it the Piesident cited the declaration of wax, which “de¬ 
mands that theie shall be no inteiruption of any woik which con¬ 
tributes to the effective prosecution of the war," and the points 
of agreement reached at the laboi-management conference. The 
board was made up of twelve “special commissioner s,” equally di¬ 
vided among labor, management, and pubhc representatives. Pio- 
vision was made for alternate members for employer and employee 
representatives The boaid did not have juiisdiction in disputes 
for which methods of adjustment had been set up (such as railway 
disputes) until those methods had been exhausted. 

A set pioceduie for the settlement of disputes was specified; the 
steps were: (]) direct negotiations between the parties involved, 
(2) failing settlement in this manner, the conciliators of the Depait- 
ment of Labor were to be called in if they had not previously entered 
the case, and (3) failing successful conciliation, the case was to be 
certified to the new boaid. However, the board’s hands weie not 
tied in the event a case was not certified to it, on its own disci etion 
and after consultation with the Secretary of Labor, it could take 
jurisdiction over a case. 

This power of the boaid to act of its own volition was significantly 
different from that of its piedecessor In teims of the executive 

“Reproduced jn Executive Order 9017, dated January 12, 1942 

“Kaltcnborn, H S , op ctt, p 113 

“ The employer representatives called attention to the dispute m their letter of ac¬ 
ceptance. They recommended that the new board not accept questions of the closed 
shop They argued that to do otherwise would intensify management-labor disputes 
and increase their number They argued, to no avail, that the President should ex¬ 
clude this subject from the authority of the board 
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order, “after it takes jurisdiction, the Board shall finally determine 
the dispute, and for this puipose may use mediation, voluntary arbi- 
tiation, or aibitration under rules established by the Board.” No 
longer was tlie board an agency that could only mediate; it could 
arbitrate under its own rules. What this amounted to was the 
creation of an agency empowered to conduct compulsory arbitration 
for the duration of the war. 

Once the new board was established, the old National Defense 
Mediation Board ceased to exist Its personnel, records, equipment, 
and so forth weie transferred to the War Labor Board The new 
body was destined to become one of the most important of the war 
agencies. It evolved into the key agency for the settlement of labor- 
management disputes and also for the stabilization of wages. Let 
us first note the actions of the board in settling disputes. 

The National War Labor Board: functioning 

The board began its functioning as the final court of appeal for all 
labor disputes not settled earher, even railway labor cases How¬ 
ever, on May 22, 1942, the President, by Executive Order 9172, 
created the National Railway Labor Panel; all railway disputes not 
otherwise adjusted were to go before three-man boards named fiom 
that panel. Such a board was to “have exclusive and final juiisdic- 
tion of the dispute and shall make eveiy leasonable effort to settle 
such dispute.” Thus the N W L.B. lost a little of its jurisdiction at 
an early date, but it still held more than it could propeily care for. 

By the end of November, 1942, 918 dispute cases had been re¬ 
ferred to the board, along with over 800 wage agreements submitted 
for approval and almost 400 arbitration agreements.^'' However, 
in that time it closed only 330 cases, leaving a backlog of almost 600 
dispute cases alone Even within the fiist yeai* of its life objection 
began to be raised conceramg the slow handling of busmess, a 
chorus that was to become louder as the backlog of cases grew. The 
slowness with which decisions were rendered was due in part to the 
inheritance of the more difficult cases which the National Defense 
Mediation Board had been unable to settle. In addition, the Na¬ 
tional Board in Washington was trying to handle too many cases 
directly. This might have been desirable, smee precedents and 
policies were being formulated, but it could not long be contmued. 
Another reason for the slow action was that the members of the 
board split in their opinions on more than one-fourth of the cases 
considered m the first year. 


“See below, Ch XXII 
“ Kaltenbom, H S , op cit, pp 122-123. 
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The board saw fit to limit its jniisdictioii m another field, m De' 
cember, 1942, it stated that^t did not have authority to issue any 
directive or order in a dispute between state and municipal employ¬ 
ees and their employmg government Such a limitation probably 
did not greatly leduce the number of cases brought before the board. 

In most instances the board used a broad interpretation as to its 
appropriate jurisdiction, however Perhaps the best example of 
this statement is the action of the board m taking up the dispute be¬ 
tween Montgomery Waid Company and its employees in the Chi¬ 
cago plant and, at a later date, those elsewhere In such a case, it 
took a rather hbeial interpretation to see a reasonably close relation¬ 
ship between the dispute over unionization and the effectiveness of 
|the war effort. In addition, the board interpreted its powers as 
pwairantmg the handling of cases that arose between employers and 
^’theu' foremen. Clearly, if the foremen worked in war plants, the 
dispute could affect war pioduction, the key question herein in¬ 
volved was whether foiemen were to be considered as employees 
within the meaning of the executive order and the War Labor Dis¬ 
putes Act 

In view of the slow functioning of the board and the exclusive 
centralization of work in Washington, a major reoiganization was ef¬ 
fected in January, 1943, At that time the original field organization 
of ten legions, each with its tripartite regional advisory council, was 
abandoned In its stead, a twelve-region organization with Re¬ 
gional Wax Labor Boards instead of advisoiy councils was set up, 
The national board delegated authority over labor-dispute and wage- 
and salary-adjustment cases to the regional boards. The Washing¬ 
ton body kept origmal jurisdiction in disputes that were national in 
character; in addition, the national board acted as a supreme court to 
which decisions of the regional boards could be appealed within ten 
days Appeal was not an automatic light, the board gi anted the 
light to appeal if (1) a significant, novel question was involved, (2) 
proceduie was unfair to the petitioner, or (3) the decision exceeded 
board juiisdiction oi conflicted with established policy. The board 
could also review a case on its own motion. 

At the same time the board officially dropped the mediation func¬ 
tion. Thereafter the representatives of the board weie concerned 
with making findings of fact and recommendations. However, there 
is no question that the persons involved missed no chance of settling 
an issue. Whether or not the mediation function could be officially 
peifoimed, it did not cease to exist m January, 1943. 


^ Press Release B-351, December 15, 1942, 
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The War Labor Disputes Act 

Up to June, 1943, the activity of the War Labor Board was based 
only on an executive order of the President ci eating the board and 
outlining the functions to be performed. In any case of refusal to 
accept board rulmgs, the only avenues of enforcement were an at¬ 
tempt to utilize publicity and governmental pressures and seizure of 
a plant by executive fiat. The latter had been used in only a few 
instances, and it was not a satisfactoiy basis for action. In June, 
1943, Congress acted to give legal statement of a federal policy on 
labor disputes m wai industries.^^ In many ways the law merely 
stated the policies and practices already in effect, but in others it 
went much farther. 

The act conferred upon the board certain powers that it was to 
exercise. One was to act in labor disputes certified to it by the Con¬ 
ciliation Service or undertaken on its own motion. A second was to 
decide such disputes “and provide by order the wages and hours 
and aU other terms and conditions . . . governing the relations be¬ 
tween the parties.” A thud power was to require the attendance 
of persons at meetings, to issue subpoenas, and to go into federal dis¬ 
trict court for an order to obey such subpoenas. There were other 
minor provisions, but these three were the important ones applying 
to the War Labor Board Essentially, the act restated the powers 
being exercised by the board and added the authority to subpoena 

There were, however, other sections to the act. The President 
was given power to direct the seizmre and operation of any plant, 
mine, or facility engaged in war pioduction in which there was a 
disruption of production such that the war effort would be “unduly 
impeded.” Seizure could be by any department or agency of the 
government that the President chose. Upon seizure, the terms of em¬ 
ployment were to remain those in effect at the time the government 
took possession. After taking possession, a request could be made 
to the War Labor Board for permission to make changes in terms 
of employment. Any person wilfully interfenng with government 
operation of an occupied plant could be subject to a fine of $5000 or 
imprisonment for one year or both 

The act also stipulated a required “coolmg-off” period for war 
contractors and their employees. When a dispute threatened in a 
war contractor’s firm, a representative of the employees was required 
to give notice to the Secretary of Labor, the National War Labor 
Board, and the National Labor Relations Board, such notice was to 

“War Labor Disputes Act, Public Law 89, Gh 144, 78tli Congress, 1st Session, 
June 25, 1943. 
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state the issues involved in the dispute. After the notice was given, 
the employer and his woikers were required to continue production 
under the existing circumstances for at least thirty days. In the 
interim the National Labor Relations Board was to prepare a "strike 
ballot” stating the issues involved and providing for a vote on 
whether oi not employees wished to strike. After the period of 
notice had expired and if the employees were certified by the 
N L.R B as having voted in favor of the strike, it could be called. 
The above was not applicable to workers in a plant or facility of 
which the government had taken possession. 

This piovision probably did not bring about the labor peace that 
Was desired. Smce a tlurty-day notice and strike vote were neces¬ 
sary before a legal strike could be called, many notices were filed 
long befoie all possible avenues of settlement had been explored. 
Thus, in many instances, collective bargaining was bemg cained on 
with a stnke notice in the background, such an atmosphere was not 
conducive to effective collective bargaining. It was, in part, a rec¬ 
ognition of this fact that caused the Piesident to veto the act when it 
was submitted to him. His action was ineffective, however; the 
law was passed over his veto. 

A final provision of the act should be mentioned, although it was 
not of importance as a means of maintaining labor peace in wartime 
This was a prohibition against any political contribution by "any 
national bank . . . corporation ... or . . labor organization,” 

This prohibition was hmited to elections of fedei al officials. Exactly 
why it was included m a war labor disputes act is not clear; there was 
no close and reasonable lelalionship between the prohibition and 
the evil the act sought to remedy. 

The act was to be effective until six months after the duration of 
hostihties. It officially died on June 31, 1947, as a result of a presi¬ 
dential proclamation officially endmg hostilities December 30, 1946. 

Under the War Labor Disputes Act and the National Wai Labor 
Board a number of labor policies were laid down that are worth not¬ 
ing. Probably the most important of these was that concerned with 
the question of union security. It will be remembered that the rep- 
1 esentatives of industry who paiticipated m the December, 1941, 
conference opposed strenuously any consideration by the proposed 
boaid of questions of union security The hoard did accept such 
issues and found them, in the eaily stages at least, to be some of their 
most difficult. Howevei, the National Defense Mediation Board 
had left behind a few cases on such issues that offered a means of 
solution which was utilized and improved upon by the new board. 

Although the N D.M.B. left decisions in its record in which mam- 
tenance of membeiship had been awarded, it was not a new idea 
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with, them. Studies by the Bvireau of Labor Statistics indicate that 
such agreements were made as early as 1925. Actually, such agree¬ 
ments were logical developments, smce most unions want as much 
security of membership as possible and many employers want as 
little as possible, a maintenance-of-membership clause, which pro¬ 
vides essentially that all persons who are union members must retain 
membeiship as a condition of employment, is a compromise between 
the viewpoints of both 

The National Defense Mediation Board first ran into the problem 
of union security m the Snoqualmie Falls lumber strike The dis¬ 
pute was in a white-hot stage when the Mediation Board undertook 
settlement. With both parties so adamant in their stand, a deli¬ 
cately balanced compromise was about the only possible means of 
settlement. Maintenance of membership proved to be the compro¬ 
mise that the union would accept. There were other such mstances, 
the cases of Cheney Silk and Federal Shipbuilding and Drydock 
being but two. It will be remembered that the board was killed by 
Its mabihty to settle the union security issue in the captive mines 
case 

The new board encountered the issue m hundreds of cases; one of 
the earlier ones involved a textile plant of Marshall Field and Com¬ 
pany and a joint board of the Textile Workers Union of America, 
C I.O. The settlement reached was that the company recognized 
the union as the exclusive bai gaming agent of the employees and 
granted the mamtenance-of-membership clause. This was tem¬ 
pered somewhat by a provision statmg that maintenance of member¬ 
ship in good standing was contingent on signed voluntary authoriza¬ 
tions for the checkoff of union dues. 

Other cases mvolvmg union security came one after another. By 
June 18, 1942, the board had experimented enough to devise a type 
of agreement to which employer members would be willing to con¬ 
sent, In the case involvmg the Ryan Aeronautical Company and 
the United Automobile Workers, C.I.O,, the maintenance-of-mem¬ 
bership clause reached something near its final foim. Thereunder 
persons were allowed fifteen days after the board order m which to 
withdraw from the union without penalty; if they did not avail 
themselves of the opportunity to withdraw, they were requued as a 
condition of employment to retain their membership in good stand¬ 
ing, Persons hired at a later date who voluntarily became union 
members also were to retain membership in good standing. This 
plan gave a considerable degree of freedom for mdividual workmen 
m that members had an escape period durmg which to resign, new 
employees weie free to join oi not to join as they saw fit. If he was 
still a member after the escape peiiod, however, a person’s job de- 
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pended on keeping in good standing with the union, which gave the 
union in a plant a considerable degree of security. 

Not only were freedom and muon secuuty blended in mainte¬ 
nance of membership, but, as the board saw it, three basic guarantees 
were provided. These were; (1) the system was a safeguard agaiiist 
disintegration of responsible unions within the country during and 
after the war; (2) it guaranteed peaceful transition from war to 
peace through responsible union leadership and stable union mem¬ 
bership; and (3) it afforded the chief hope that war production 
would be converted mto production of necessary peacetime goods 
after the war.^® 

It is somewhat diflacult to follow the reasoning of the board with 
respect to the second and third items Whether maintenance of 
membership helped in conversion of production after the war prob¬ 
ably cannot be proven one way or the other. As to the guarantee 
of a peaceful transition after the war, such was clearly not the case; 
the period was marked by extremes of disputes and stoppages. The 
only argument is that the situation might have been worse without 
such clauses—that too is debatable. 

The enactment of the War Labor Disputes Act did not alter the 
functioning or rulings of tlie board on questions of union security. 
Eventually a standardized provision on maintenance of membership 
evolved. Although the clause was of considerable length, the more 
important sections were as follows: 

"All employees who, on (mseit date—15 days after date of directive 
order), are members of the Union m good standing in accordance with 
its constitution and by-laws and employees who become members after 
tliat date shall, as a condition of employment, maintain their membership 
m the union m good standing for the duration of the collective agree¬ 
ment in which this provision is incorporated or until further order of the 
Board. 

“The union shall, immediately after the aforesaid date, furnish the Na¬ 
tional (Regional) War Labor Board with a notarized list of its members 
in good standing as of that date 

“The Union, its officers, and members, shall not intimidate oi coerce 
employees mto joining the Union or continuing their membership 
therein ” 

Thus the maintenance-of-membership clause was well established 
in the pohcy of the board before the end of its first year Within the 
first eighteen montlis maintenance of membership had been granted 

Stated m the Ryan Aeronautical Company case, No. 46, June 18, 1942 

“Bureau of National Affairs, Wartme Wage Control and Dispute Settlement, p 
322, Washington, D, C., 1943. 
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in 165 cases In nearly one-fifth of the cases all employer members 
concuiied, and in over one-thnd one or more members of the em¬ 
ployer group agreed to the awaid. 

Another problem presented itself to the board from tune to time, 
although the issues mvolved were not so complex as union security, 
this was the question of how to handle non-compliance with arbi¬ 
tration awards. When such cases aiose out of refusal to abide by 
the ruling of an arbitrator provided for m an agreement between a 
union and employer, they were simply handled as any other labor 
dispute. However, where the board directed arbitration as a means 
of disposing of a case that it had examined, non-comphance with 
the rulmg of the arbitrator was another matter. Then the refusal 
to comply with the ruling was taken as a refusal to comply with a 
board order. This meant, as will be shown later, seizure of the plant 
or facility or perhaps denial of priorities for the procurement of 
scarce materials 

A principle of some mteiest was laid down on July 22,1942, in the 
decision rendered in the dispute between the J. I. Case Company and 
the U A W., C I.O This luling stated that peisons who weie not 
members of the union under a mamtenance-of-membership clause 
nonetheless were required to bring up then grievances undei the 
procedure specified in the agreement. The employer was not to 
deal separately with non-members on grievances, this was laid down 
not as a matter of legal right, but lather on the basis that to do other¬ 
wise would disrupt healthy collective bargaining relationships. 

The ruling m the dispute between the United Shoe Machinery 
Company, and The United Electrical, Radio and Machme Workers 
of America, C I.O , of Octobei 3, 1942, was along this same line of 
reasoning One of the points to be ruled upon in this case was the 
signing of mdividual contracts covermg the same pomts as the collec¬ 
tive agreement. Again, theie was no question of the legality of 
such agreements, but rather of the effect of the practice on collective 
bargaining and peaceful employei-worker relationships. 

In mid-year 1942 another interesting rulmg was made This 
pointed up the intent of the board that disputes should be settled by 
collective baigaming whenever possible In the case, the discharge 
of four persons was not carried through the grievance procedure 
specified m the agreement between company and union Instead 
the case was taken to the board. That body refused to act in the 
dispute and directed the parties to submit their issues to the pro¬ 
cedures specified in the agreement. 

Such cases as those noted above mdicate only one phase of the 


Babcock and Wilcox Company case, No 8, August 28, 1942 
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work of the National War Labor Board, that which was at first the 
entire task of the board and later was subordinate m miportance to 
the administration of the Wage Stabilization Program. However, 
the settlement of disputes remained a difficult part of the work in 
that there it had more of the )ob of a mediator to perform than in 
wage cases. In many instances involvmg wage questions, the cost- 
plus contracts awarded by the government procurement agencies 
and the desire of employers to attract scarce labor to their plants 
put unions and employers in the same camp, and both in opposition 
to the board. The war period brought an unusual situation when in 
many cases labor and management both wanted higher wages and 
found that they had to “fight Bmreaucrats” for permission to raise 
them. 

As far as the settlement of disputes went, the board placed all pos¬ 
sible reliance on collective baigaining as the means of best maintain¬ 
ing congenial labor-management relationslnps. A number of cases 
have been cited which illustrate that dependence on bargaining, 
undoubtedly this encouragement of collectively determined agree¬ 
ments to resolve differences was wise and well founded. However, 
the board could not put all its bust in collective hargaming. It 
found that even the early attempts to mediate did not biing labor 
peace in many instances. Throughout the war the questions of 
union status and union secuiity remataed knotty ones over which 
tempers flared and heated disputes arose. Even though established 
principles were laid down and the eventual solution of cases taken 
before the body was clear, there was no complete acceptance of the 
findings and decisions of the board. 

Enforcement of board rulings 

With some objection throughout the war period to the rulings of 
the board, a means of enforcement had to be found; the prestige of 
the government and the urgency of effective prosecution of the war 
made it necessary. In mid-August, 1943, President Roosevelt stated 
m an executive order and in a public letter to the chairman of the 
W.L B. the previously developed policy of the government for the 
enforcement of directives of the board.^® According to the Presi¬ 
dent, Congress intentionally left comphance with the War Labor 
Dispute Act and the durectives of the hoard for executive action. 
The measures when an employer refused to comply with an order 
were several. Sanctions in the form of the withholding of contracts 
and the denial of priorities for goods, fuel, transportation, and the 

“ Executive Order 9370 and the public letter both were dated August 16, 1943 and 
are reproduced in the Bureau of National AflEaus’ Wartime Wage Control and Dis¬ 
pute Settlement, pp. 30-31, 
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lilce were to be tried first. In the event such sanctions did not bring 
compliance, the plant could be seized and operated by the govern¬ 
ment. The procedure where non-comphance developed was for the 
boaid to notify the Director of Economic Stabilization, who was “to 
direct the application of any or all available sanctions ... by the 
appropriate agencies of the government.” 

When a local union directed or advised its members not to accept 
some board ruling, tire first step was likely to be efforts by inter¬ 
national officeis to induce the workers to accept the award and 
get back on the job. Failure to get compliance in this manner could 
lead to seizure of the plant, the working conditions in a seized plant 
were set by board order. When worker or union obstuiacy caused 
the seizure, the board could deny benefits normally accrumg to the 
unions, such as checked-ofi? funds and the like In any case of 
seizure, the plant was to be returned to owners as soon as possible 
and not more than sixty days after the restoration of productive effi¬ 
ciency. 

In case the non-compliance was by individuals, the President 
outlined smgularly personal punishments The War Manpower 
Commission could be directed to cancel draft deferments or employ¬ 
ment privileges. This, like the other means of enforcement, was pri¬ 
marily a threat 

The President closed his letter to the War Laboi Board with a 
comment on the general effectiveness of the board m its decisions. 
In the eighteen months in which the new body had functioned over a 
thousand cases had been decided. Of this number, only seven had 
been sent to the President because of persistent non-comphance. In 
the eyes of the Chief Executive, this was a “remarkable record, m 
the makmg of which the industry, labor and public members of the 
Board have each played an effective part.” 

In apphcation, the sanctions to which we have referied were not 
very effective. Cancellation of war contracts was not an intelligent 
method of punishment, since it hurt the government as much as or 
perhaps more than it did the company to be disciplmed The denial 
of priorities was not quite so harmful to the pubhc but tended to 
have the same general effect. However, it was not employed often 
against management recalcitrance and was not used at all in cases of 
labor defiance, This meant, m the final analysis, that when compli¬ 
ance measures progressed beyond the public pressure and urgmg of 
acceptance of awards or rulings of the board, about all that was left 
was seizure, this could be done without a stoppage of production as 
would occur with a denial of priorities or a cancellation of contracts. 

Nevertheless, seizure was not often used. It will be recalled that 
only tliree seizures took place under the old National Defense Medi- 
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ation Board, under the War Labor Board there were more plants and 
facilities taken over but the number was relatively small when com¬ 
pared with the total number of cases handled From the time the 
new board was cieated until mid-year 1945, almost three and one- 
half years, theie were thirty-eight seizures reported, twenty-eight 
under President RoosevelFs admmistration and ten in the first two 
months under President Truman/’' Taking the peiiod as a whole, 
there was less than one seizuie per month, but the number grew from 
year to year. For example, there weie only three seizures m 1942 
and there were fifteen in the fiist five and one-half months of 1945 
Especially after V-£ Day the relative amount of non-compliance in- 
ci eased, since the public was inclmed to “let up” once one theater 
of the war was cleared of open hostdities. However, the powei to 
seize and operate plants extended, under the War Labor Disputes 
Act, for six months beyond the legal end of hostilities, which was to 
be proclaimed by the President or by a joint resolution of Congress, 
so the power of seizine remained and was used on occasion. Be¬ 
tween mid-August 1945 and mid-June 1946 there were nine seizuies. 
Some of these involved large facilities and groups of workers, such 
as was the case with the railroads, the bituminous coal mines, and 
the big meat-packing concerns.^® 

The seizures described m the foregoing paragraph were not all 
alike. They were about evenly divided between those resulting 
from defiance by labor and from defiance by management When 
a seizure was ordered, it might be ellected by any designated 
government agency, chosen on the basis of the nature of the busmess 
being taken over. The following government agencies seized and 
operated plants or facihties in one or more instances. Army, Navy, 
Ofiice of Defense Transportation, Depaitment of the Interior, De- 
paitment of Commerce, War Shipping Administration, and the Pe¬ 
troleum Administration for War. The Army did the greatest 
amount of such work, taking care of about half of the plant occupa¬ 
tions Some of the seizures were of single plants or facilities and 
others were of hundreds of units, as in the case of the coal mmes. 
In most of the cases the facilities weie returned for private opera¬ 
tion witlim a few weeks or months, however, a few instances of 
management refusal were such as to require several months, and 
in one case several years,^“ of operation. Generally, once labor had 
succeeded in provokmg the seizuie of a plant and certain changes m 

“Seizures Pile Up,” Business Week, June 23, 1945, No 825, p 17 

U S National Wage Stabilization Board, Research and Statistics Report No 2, 
Labor-Management Disputes, Subsequent to August 17, 1945, Involving Possession 
of Piopertles by the Federal Government Washington, D C ■ U S Government 
Printing OlBce, October 23, 1946 

“Toledo, Peoiia and Western Railroad 



SETTLEMENT OF LABOR DISPUTES 


441 


working conditions had been made, the complainants weie quite 
willing to have the plants returned; some managements were more 
inclined than others to stand on a certain pnneiple and thus give 
longer periods of opposition 

As far as dispute-settlement methods and improvement of mdus- 
trial relations aie concerned, it is not clear whether the War Labor 
Board of the second World War left any great legacy. Dming the 
first war the espousal of the right to organize, even though m com¬ 
pany unions, left a clear, if mixed, resultant of stronger unions and 
stronger company unions as well There was, it is true, an increase 
in union membership during the second World War, but it was due 
more to legislative policy than to pronouncements of the War Labor 
Board. There is, however, one practice, attributable in part to the 
board, that should be noted. The composition and functioning of 
the board and its predecessor emphasized the merit of tripartite 
groups for the settlement of management-laboi disputes. As has 
been seen, such groups were not new, having been used in the 
Toledo Industrial Peace Plan and elsewhere; but this was a plan 
applied on a national scale for several years Since the end of the 
war there has been a sizable continuation of the practice m the 
growing numbers of local dispute-settlement plans, in fact-findmg 
committees, and in private arbitration plans such as that in effect 
between the United States Steel Corpoiation and the United Steel¬ 
workers of America. As has previously been noted, the tripartite 
dispute-setthng body has distinct advantages; in popularizmg such 
plans the board did an excellent piece of work. 

Perhaps another result should be credited to the board. Cer¬ 
tainly mamtenance-of-membership clauses are much more common 
smce the war than before. No data on the percentage of union 
members covered by such clauses were kept pnor to 1942 In that 
year the Bureau of Labor Statistics reported fifteen per cent so 
covered, this figure increased gradually to twenty-nine per cent in 
1945 and dropped to twenty-five per cent in 1946®° Since such 
clauses aie a logical compromise between the usual position taken 
by management and labor on union security, they may continue as 
an important solution to disputes that threaten over that issue. Such 
clauses are also a logical step in the line of progression of a union 
from an open to a union shop agreement. 

There is at least one other result of War Labor Board action that 
is significant enough to note. While the war was m progress the 
settlement of disputes, once submitted to the board, was very similar 
to compulsory arbitration. Although the enforcement of board rul- 


Monthly Labor Review, May, 1947, Vol. 64, No. 5, p 767 
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ings was on a non-legislative basis, the sanctions and pressures that 
could be used were sufficient to bring unwilling acceptance of many 
awards. But every tune there was unwilling acceptance of a dis¬ 
pute there was likely to be dissatisfaction on the part of one or both 
parties and a growing intention to remedy the situation just as soon 
as controls were lemoved. This was not the only reason, but it 
was one reason why when controls were removed everythmg was 
lipe for an unprecedented wave of labor-management disputes and 
unrest, It was an easily understood, but neveitbeless unfortunate, 
exercise of the freedom which we prize so highly. 

Questions 

1 Is there good leason in an emergency period foi the setting-up of 
special goveinraental agencies, such as the Wai Labor Board, to per¬ 
form functions that existing agencies, such as the Conciliation Service, 
could assume? Why or why not? 

2. Evaluate the maintenance-of-merabeiship clause as a means of solv- 
issue of union security that arose so fiequently during the war 

3 What aie the advantages of a tripartite body lepicsentmg manage- 
inent, labor, and tlie public as an agency foi settling labor disputes? 

4 In view of the stringencies in laboi-manageinent lelations that weie 
present during the war, would it have been wise to exclude questions 
of union security from the authority of the War Labor Board? Why or 
why not? 

5. Were the means of enforcing luhngs of the War Labor Board ade¬ 
quate? Why 01 why not? 

6 Did the enactment of the War Labor Disputes Act give a better 
basis for settling labor-management disputes than had existed under 
the executive action of the President? Wliy or why not? 
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STABILIZATION AND CONTROL OF WAGES 

Federal wage policy prior to World War II 

Except for scattered attempts during the colonial period to put 
ceilings on the wages that could be demanded, prior to 1940 all legis¬ 
lation by federal and state governments directed at wage control had 
sought to put a floor under wages, that is, to set minimum wages ^ 
This was due to the fact that once the nation got beyond the period 
when labor was especially scarce, and once, employers began to grow 
in size, workers were unable to match bargaining power and the im- 
mment danger became one of excessively low wages lather than ex¬ 
cessively high ones. 

When the nation began in the 1930’s to swing toward a war econ¬ 
omy, its labor controls were priinaiily those that were designed to 
bolster a peacetime economy plagued by insufBcient demand for 
goods, oversupply of labor, and resultant low wages. An excellent ex¬ 
ample of this fact was the Fair Labor Standards Act, which was in¬ 
tended to keep hours of labor down and set a minimum wage rate of 
forty cents per hour for the groups covered. The Walsh-Healy and 
Davis-Bacon Acts were to ensure payment, on certain government 
contracts, of at least the prevailmg wage rates of the ai’ea m which 
the work was done. 

As the war boom took hold, unemployment began to fade, wages 
and prices to rise, and the demand for goods to increase at the same 
time that the federal government wished to command a larger and 
larger share of the national product. If such a situation were al¬ 
lowed to go unchecked it would mean increases in wages and in de¬ 
mand for goods by the public; the government, to get the products 
it wanted, would have to offer higher prices, thus hoisting the mone¬ 
tary cost of the war. The anti-inflation program of the government 
ramified into many fields; only wage policies will be noted in tins di¬ 
vision 

The development of a wage stabilization program 

In 1942 theie was a sharp break in federal wage pohcy Begin¬ 
ning m that year the government followed a policy tlnoughout the 


* See Ch. xri. 
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war of controlling the wages paid by private enterprise. At no 
time did the control amount to a freeze of all wages, it was called, 
more euphoniously and perhaps more accurately, a wage-stabiliza¬ 
tion program. Small segments of the task were allocated to other 
governmental units, but the greatest part of the job was administered 
by the War Labor Board. On January SO, 1942, the Price Control Act 
directed the various agencies concerned with the problem to work 
toward a stabihzation of wages, costs, and prices. The President, 
in a message to Congress in April, 1942, also directed the board to 
control wages as a part of his program to stabihze prices This 
was said by the President to mean that, in general, wages should be 
kept at existing levels, but that the board should give due regard 
to inequalities and substandards of living 

Usmg these guideposts, the board began to face wage cases al¬ 
most from the flist day of its existence. At first these cases came as 
disputes between labor and management as to what should be the 
amount of the wage increase. At that time the labor market was not 
sufBciently tight to make most managements willing to laise wages 
without a protest. There were a few minor cases and then came a 
demand for a general wage increase for the workers in the httle steel 
companies ^ This dispute arose over the demand of the union for a 
dollar per day, twelve and one-half cents per hour wage increase and 
the refusal of the companies to make any offer at all. The case af¬ 
fected many workers and was in an industry with roughly equalized 
wages; it was not one m which the reasoning of substandards of liv¬ 
ing could be applied It was apparent that many more such cases 
would arise in the future, therefore, there was need of some rule of 
thumb to be used in determining just how far wages should be al¬ 
lowed to rise under the stabihzation program. 

When the case came before the board union representatives tried 
to get around the stabihzation principle by offering the proposal that 
part of the raise he paid in war bonds This proposal was not ac¬ 
ceptable. In the end, the boaid allowed five and one-half cents per 
hour by dint of somewhat unusual reasoning, not all of wliich is im- 
poitant; a part of it is of mterest to us, however, for the general rule 
laid down thereby. The board found that costs of hving had in¬ 
creased fifteen per cent since January 1, 1941; using this date as a 
base, the members ruled that employees were entitled to a raise suffi¬ 
cient to bring their wage rates back on a parity with the increased 
cost of living Nothing was said about how the principle would 

‘In re Bethlehem Steel Corporation, Republic Steel Corporation, Youngstown 
Sheet and Tube Company, Inland Steel Company, and United Steelworkers of 
America, CJ.O., National War Labor Board Cases, Nos. 30, 31, 34, 35, July 16, 1942. 
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apply if the cost of living rose still more, as there was every reason to 
believe that it would. 

The board stated that the fifteen per cent increase formula they 
had evolved was then attempt “to define a solid basis of stabiliza¬ 
tion, and at the same tune to fairly evaluate and correct mequities 
that have ah'eady resulted from the past cycle in the upward move¬ 
ment of prices.” They set such an allowable increase and tried to 
use it as a guide for two basic reasons. One was that they believed 
the war should be fought without individual groups seeking special 
privileges; the other was that maximum war production demanded 
that fair and equitable labor standards not be broken down. Tins 
allowable fifteen per cent increase, wliich referred to average in¬ 
creases and not incieases on individual rates, was to become one 
of the key points in the wartime wage policy of the government. 
There were, however, sei^eral other bases of wage poficy that remain 
to be noted; some were the result of legislation, others of execu¬ 
tive policies, and otheis of board action. The basis of wage policy 
will be noted fiist and subsequently the apphcation of that policy by 
the War Labor Board and other bodies. 

The first impoitant legislation on the subject was in the Economic 
Stabilization Act of 1942.® This law dealt with the whole subject of 
prices and wage control, in so far as wages were concerned, it was 
very broad, conferring power on tire Piesident for regulation and 
leaving the exact nature of the regulation to be determined by the 
Executive. The pertinent passage of the act read. “No employer 
shall pay, and no employee shall receive, wages or salaries in con¬ 
travention of the regulations promulgated by the President under 
this Act.” 

Tliis law changed the situation completely as far as wage regula¬ 
tion was concerned. Prior to that time the only wage questions that 
had come before the War Labor Board were those on which the par ■ 
ties could not agree, with the result that the dispute had been car¬ 
ried to that body for settlement. Now the situation was that both 
employers and employees were forbidden to pay or receive wage m- 
creases not in keeping with federal policy even though they could 
agree thiough collective negotiations to do so. From October, 1942, 
to the end of the war wages were removed fiom the field of collective 
bargammg except in very rare instances when a change could be 
made without government approval This change m policy, at a 
time when pressures for wages mcreases were becoming very strong, 
put a heavy burden on the War Labor Board. 


Public Law 729, 77tb Congress, Chapter 578, 2nd Session, October 2, 1942 
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The President acted immediately to lay down the broad policies 
that were to guide the War Labor Board m controUing industrial 
wages for the duration of the war. On tlie day after the Economic 
Stabilization Act was passed Executive Order 9250 was issued stat¬ 
ing executive policy for the stabilization of the national economy. 

The order began by establishing the Office of Economic Stabiliza¬ 
tion, whose ]ob it was to formulate a national anti-inflation policy 
and to act to coordinate the activities of various government agencies 
that affected prices, wages, salaries, profits, rents, and so forth. 
That office is of interest to us only m so far as it served as a guide for 
the subsequent work of the War Labor Board 

As to wage and salary stabihzation, the order went into considera¬ 
ble detail. The essence of that pohcy and its admmistration was as 
follows. (1) no mcrease oi decrease in wage rate (as a result of 
agreement, collective bargaining, or arbitration) was to be allowed 
unless notice of the proposed change was given the board and it, in 
turn, granted approval; (2) the National War Labor Boai'd was not 
to approve any increase in wage rates prevailing on September 
15, 1942, unless the increases were necessary to correct maladjust¬ 
ments 01 inequalities, eliminate substandards of living, correct gross 
inequities, or aid in the effective prosecution of the war. There was 
a further limitation on the power to approve wage rate increases 
Where the board had reason to believe mat any proposed increase in 
wage rates would necessitate a change in the price ceiling, the in¬ 
crease, after approval by the board, also had to be approved by the 
Director of Economic Stabilization. 

The third guiding proviso was that the board could not approve 
a wage decrease that would cut a wage rate below its highest level 
between January 1 and September 15,1942, unless the decrease was 
necessary to coiiect gross inequities or aid in the effective prosecu¬ 
tion of the war. However, the board could establish regulations to 
exempt small total wage increases or decreases in order to make the 
administration of wage stabihzation more feasible. 

Approximately the same controls of salaries over $5000 per yeai 
were provided as for wages. Salaries for any particular work were 
not to be lowered below the highest amount paid between January 
15 and September 15, 1942, unless necessary to correct inequities 
as an aid m prosecution of the war. No increases in salaries above 
$5000 per year were allowed unless approved by the Director of 
Economic Stabilization However, a promotion to more responsible 
work could be accompanied by a higher salary. 

A final guidepost may be of interest, although it had no significant 
effect on the stabilization of wages In order to correct gross in¬ 
equities and to provide for greater equality in contribution to the war 
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effort, the Director of Economic Stabilization was “authorized to 
take the necessary action, and to issue the appiopriate regulations, so 
that, in so far as practicable no salary shall be authorized . . . that 
. . . exceeds $25,000” after the payment of taxes and certain other 
specified expense. 

The War Labor Board was given the great bulk of the work of 
administenng the policies laid down by the order. It was to con¬ 
tinue to carry out the duties outlined in Executive Order 9017 that 
created the board. It was also designated as the “agency of the 
Fedeial Government authorized to carry out the wage policies stated 
m this Order, or the directives on policy issued by the Director” (of 
Economic Stabilization) Furthermore, no provision with respect 
to wages contamed in any labor agreement was valid except with the 
approval of the board. 

Small wonder, after the issuance of Executive Order 9250, that 
the settlement of war time labor disputes became for the board a 
relatively unimportant job. That order threw all wage changes 
in its lap at a time when the pressure for wage increases was extreme. 
Sweepmg power was given, but exactly what some parts of the order 
meant was never clear. For example, when did an inequity cease 
being one that was too small to wanant a wage increase and become 
a gross mequity that did wanant a change? Or what was a sub¬ 
standard of livmg? Or how could it be said that one pohcy would 
aid the war effort and that another would not? As will be seen, 
some rules of thumb were used m applying the criteria for approval 
of wage rate increases, but they were not very clear bases for judg¬ 
ment 

While it seemed clear from the wordmg of Executive Order 9250 
that all workers were subject to its wage provisions, railway workers 
were brought under it by a specific order a few months latei.^ The 
essence of this directive was that any change in railway wages, even 
though made m complete conformity with the specific legislation and 
orders applicable to them, must conform to the standards prescribed 
in Executive Order 9250 However, ensmang that railway wage 
changes met the requirements was in the future to be the job of the 
National Railway Panel 

Executive Older 9250 did not hold the line effectively against in¬ 
creases in prices and wages. Therefore, in April, 1943, the President 
agam attempted to pep up the stabihzation program with a neW 
order.'’ This new directive was referred to as the “hold-the-hne 
order”, it was to stop the inflationary spiral, which, accordmg to the 
President, had only been slowed down to that date. The order 

* Executive Order 9299, dated February 4, 1943 

® Executive Order 9328, dated April 8, 1943. 
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directed the establishment of price ceilings, based on September 
5, 1942, prices where possible. This, it was hoped, would relieve 
some of the pressure for higher wages. As far as wages weie con¬ 
cerned, the War Labor Board and other agencies participating in the 
stabilization program were directed “to authorize no further increase 
in wages or salaries except such as are clearly necessary to correct 
substandards of living, provided that nothing herein shall be con¬ 
strued to prevent such agencies from making such wage or salary 
readjustments as may be deemed appropriate and may not have 
heretofore been made to compensate, in accordance with the Little 
Steel Formula as heretofore defined by the National War Labor 
Board, for the rise in cost of hvmg between January 1, 1941, and 
May 1, 1942.” However, this did not prohibit reasonable adjust¬ 
ments of wages and salaries in cases of promotion, reclassification, 
merit mcrease, and the like, if the changes would not change produc¬ 
tion costs enough to form a basis for demands for price mcreases 

The hold-the-line order completed the legislative and executive 
statement of federal wage policy for the war period. There were a 
few slight changes from time to time, but the problem for the last 
two and a half years of the war was apphcation of the policy. This 
was not done with perfect consistency. The War Labor Board and 
all other branches of the government essentially fought a delaying 
action rather than completely stopping wage and price increases 

Under the stabihzation programs and policies that were issued, a 
limited number of bases of wage adjustment emerged. These condi¬ 
tions included increases: (1) directed at coriection of substandards 
of living; (2) made under the “httle steel” formula; (3) necessaiy 
to correct mtra-plant inequities, (4) up to the minimum of the 
tested and going rate, or in rare and unusual cases some point above 
the minimum; (5) on the basis of promotions, reclassifications, and 
the like. 

With five possible justifications for upward wage revisions, it was 
possible in most instances where a change seemed necessary to find 
a reason to grant such an increase However, considering the eco¬ 
nomic pressures of the war period, a good job was done of wage and 
price stabihzation up to the end of the war Let us note the manner 
in which some of the policies were apphed. 

As has been stated, the Stabilization Act of October 2 and Execu¬ 
tive Order 9250 of October 3,1942, marked the beginning of a con¬ 
certed effort to stabilize Prior to that time there had been com¬ 
mitments to stabilize and a ‘little steel” formula had been evolved, 
but efforts were not concerted until fall, 1942, Early in Octobei 
the board issued general ordeis allowing all wage mcreases approved 
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prior to October 3 to be put into effect.® Increases appearing after 
October 3 were to be included if they had been agreed to and for¬ 
mally communicated to employees before that time 

shortly thereafter the board issued an order that was mtended 
to simplify its work. It directed that all employers of not more 
than eight were exempted from the provisions of Order 9250.'^ This 
exception was not to apply to employees whose wages and working 
conditions had been established on an industry or association basis 
under a master agieement, and regional War Labor Boards were al¬ 
lowed to recommend that certam employer groups in their legion 
not be covered by the above exemption where it would have served 
to obstruct the stabilization policy. Under this provision, almost 
fifty gioups of small employers in various regions were denied ex¬ 
emption, that IS, they weie governed by Order 9250 even though 
employing no more than eight persons. This included almost every 
imagmable group in one region or another, on the west coast, where 
the labor market was especially tight, there were more exceptions 
to the order than in any other part of the country; that is, more small 
employers were held subject to the controls of Order 9250 

Means of paying more money to workers 

As needs for labor became more keen, the practice of employers 
was to try to fulfill their requirements by offering more money. 
Such a practice could not be followed at will; sometimes in order to 
lure workers attempts would be made to hire for new jobs at pre¬ 
mium wages m excess of the estabhshed rates. It could be argued 
that such measures were not a violation of the wage-stabilization 
piogram, but the board ruled otherwise.® The practice was ruled to 
be a violation of Order 9250, 

The payment of bonuses proved to be quite a problem for the 
board This was another possible means of attracting or keeping 
labor where outiight higher wages could not be paid. The board 
ruled ® that bonuses could be paid to employees who had been paid 
them in the past if the grants weie not greater than they had been 
in the precedmg bonus year. This did not prohibit any employer, 
even though he had not done so before, from paying a Christmas or 
year-end bonus up to $25 without board approval. Also, the pay¬ 
ment of a bonus to an employee quitting his job to enter the armed 
forces was permissible, 

® National War Labor Board, General Orders 1 and 3, October 7, 1942 
’ General Order 4, October 9, 1942 
“ General Order 6, October 3, 1942. amended June 27. 1944 
“General Order 10, November 6, 1942 
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It is common knowledge that in naany cases women are paid less 
than men for work of comparable quality and quantity, During 
the war, with the concerted desire to get all possible women to take 
jobs in industry, it became necessary to adjust the wages of women 
in order to make such work more attractive. The question arose as 
to whether such adjustments required board approval; the board 
ruled that they did not^® The equalizing grants could be made 
provided that they were not used as a basis for raising price ceilings 
and provided also that they were subject to review by the board if it 
so chose. This rulmg was written into Order 9328 when it was 
issued in April of 1943. It had no effect on the general position pre¬ 
viously talcen hy the board. 

Equal pay for equal woik was not easy to apply, for it involved 
a problem of job evaluation. It would not he a case of equal pay for 
equal work if women and men were workmg at the same macliines 
and at the same rates but a helper was provided to do the heavier 
lifting for the women The principle of equal pay also was applica¬ 
ble only for intra-plant inequities, inter-plant differences gave no 
basis for upward revision of women’s wages. 

Some agreements between unions and management provide that 
wage rates are to be revised upward when certain amounts of in¬ 
crease in the cost of living occur. However, the board put a stop 
to such practice.^^ Even though called for by a collective agree¬ 
ment, no cost-of-living wage-rate increase was allowed without 
board approval, which would not he gianted in case the increase 
would amount to more than was allowable under the “little steel” 
formula 

It has been noted that in all executive orders on the subject, wage 
increases to eliminate substandards of living were permissible. 
However, there was no mdication of just what constituted a sub¬ 
standard of living The board issued a rule of thumb to be used that 
was far from overly generous.^^ It was ruled tliat rates could he 
raised to fifty cents per hour without approval. However, an em¬ 
ployer could not raise all his wages to maintain the same differential 
between each class of employees simply because the raise to fifty 
cents per hour had nairowed the differential at the bottom. Such 
raises had to go before the hoard. 

A series of three general orders issued in October, 1942, and Feb¬ 
ruary, 1943, proved to be about the most complicated and perhaps 
the most elastic of all such statements These allowed wage ad- 

General Order 10, November 24, 1942, 

General Order 22, December 8, 1942 

“ General Order 30, February 18, 1943 

General Orders 5, 9, and 31, October 5 and 30, 1942, and February 2, 1943, 
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justments for individual employees under a number of conditions 
without approval by the board. General Order 5 allowed wage 
inci eases “incident to the application of the terms of a wage agree¬ 
ment” if they were due to mdividual promotions or leclassiEcation, 
individual merit mcreases, length-of-seivice mcreases, or increased 
productivity under an incentive plan. Order 9 made similar allow¬ 
ances for individual mcreases of bona fide executive, administrative, 
and professional employees. In both of these orders it was specified 
that any mcieases resulting from the order were not to increase pro¬ 
duction costs appreciably and not to serve as basis for a demand for 
an increase in price ceiling. 

General Order 31 really was a supplement to orders previously 
issued allowing non-approved individual wage increases. It was 
long and comphcated and will only be outlined here. It allowed 
individual increases in wage and salary rates as a reward for im¬ 
proved quality and quantity of woik or service Theie were sepa- 
late piovisions for employees of fewer than thirty workers and those 
hirmg more than that number. Stopped of excess verbiage, the 
individual increases were allowed, but they were not to amount to 
more than ten cents per hour foi any employee or to more than an 
average increase of five cents per hour for all employees in the 
establishment whose wages were subject to the jurisdiction of the 
board In addition, leeway was allowed in the section of Order 6 
which had requhed that employees be hired at the begmnmg rate 
for the job classification for which they qualified. Under Older 31., 
in any one yeai twenty-five per cent of the persons hired could be 
started at rates in excess of the minimum for the classification. 

A final general order remains to be noted; late in 1941 the rulings 
with regaid to piece-rate wage-payment systems were changed 
The estabhshment of a new piece-rate plan in a plant or department 
not previously havmg such plans requued boaid approval in ac¬ 
cordance with the Older, but there were some cases m wliich ap¬ 
proval was not necessary These cases were those m which there 
was only a rate change due to a change in method or product, how¬ 
ever, the changed rate had to reduce to the same earnings for the 
same effort. A second case in which board approval was no longer 
required was in estabhshing an incentive rate for a new production 
item in a part of a plant where an incentive plan aheady was m 
operation. Here, agam, equivalent eainings had to be maintained 
for equivalent effort 

Such weie the geneial orders by which the board outlined the 
policy which it and the Regional War Labor Boards followed 
Many of the oiders weie amended from time to time rather than re- 

“ General Order 38, October 23, 1944 
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mainmg as issued, and occasionally an order shifted the emphasis 
or functioning of a preceding one All in all, there was a continuous 
search for some way of staving off the big, inflationary, general wage 
increases while still leaving room for the lewardmg of initiative and 
effort. There was also a recognition that there were certain limits 
as to how minute administration could be while remaining practical 
as far as time and personnel were concerned. 

A number of general orders of the board were issued to delegate 
authoiity so that the work load could be lightened One of the 
early mstances of this practice was found in General Order 13, of 
October 13, 1943, This document implemented a provision of Ex¬ 
ecutive Order 9250 by stating the conditions which were to govern 
the nine-man Wage Adjustment Board for the constmction indnstry 
This body was given the job of admmistering the wage-stabihzation 
program in the building and construction industry under the rules 
laid down by the War Labor Boaid and subject to I'eview of its ac¬ 
tions by the board. Attention has already been called to an essen¬ 
tially similar plan by which the National Railway Labor Panel did 
the stabilization job for railway workers. 

A number of such orders beginnmg m late 1942 authoiized one 
after another of the government departments and agencies to adjust 
wages of their employees, according to the prmciples of the wage- 
stabilization program Fmally, virtually all government agencies 
were given authority to make such adjustments. Agencies and de¬ 
partments delegated such power were to make their changes in keep- 
mg with the national stabilization program, as outlined in Executive 
Orders 9250 and 9328 and the subsequent actions taken thereunder. 

In addition, the National War Labor Board and some of the 
Regional War Labor Boards appomted boards or commissions, cre¬ 
ated with less formality than by general orders, to admimstei the 
wage stabilization and aid in the settlement of disputes in certam 
mdustries on a national or legional basis. The rather standard 
provisions that the wage program would be observed and that the 
action could be reviewed by the national board were included in 
the documents creating such committees. The national boaid set 
up panels in daily newspapers, printing, publishing, airframes, tele¬ 
phones, non-ferious metals (ninth, tenth, and Alaskan regions), 
slupbuilding, trucking, and waterway shipping. In addition, com¬ 
missions were created for aircraft and lumber on the west coast. 
One region, number 11, created a tool and die commission and an 
"automotive section.” 

The application of wage-stabilization policies 

Although the general orders sketched m the foregoing section 
’ ^ r,n/i ito !icf<3nHes were to govern 
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their actions, there were frequent differences between policy and 
practice; an examination of a few wage cases will show this. For 
example, the application of the “little steel” formula showed con¬ 
siderable elasticity, in the oiigmal “little steel” ruhng, when the al¬ 
lowable inciease of fifteen per cent above January, 1941, was stated, 
little steel employees were actually allowed more than a fifteen per 
cent inciease An increase of 3 2 cents was permissible to raise their 
wages to fifteen pei cent above January, 1941; the board allowed an 
additional 2.3 cents per hour for what it referred to as “time equi¬ 
ties ” This meant that had the case been handled promptly after 
it was filed in Febmary, 1942 (before the President directed the 
stabilization of wage rates), a larger mcrease would have been 
granted A few months later exactly the same raise was allowed 
United States Steel on the basis that “wage policies in basic steel 
plants customarily foUow industry-wide pattern.” However, in 
this case the request for an mcrease was not made until after the 
President’s stabilization message of April, 1942, and no “time eqmty” 
was mvolved, even so, an increase amounting to more than fifteen 
per cent was granted. 

Sometimes questions arose as to precisely how much of a raise 
workeis m a plant were entitled to, since it was not common for 
increases in wage rates to equal exactly fifteen per cent, and m many 
cases wage mcreases put into effect were not paid to all, or even a 
majority, of workers The fifteen per cent allowed was a general 
mcrease and not the individual increases that might be given for 
meiit or reclassifications However, m 1943 1 ather widely divergent 
rulings were given on this point In February it was stated that 
increases in day rate benefiting one-third of the employees in a 
company should not be considered in determining the amount of 
the cost-of-hving adjustment under the “httle steel” rule.^® How¬ 
ever, a few months later the board said that increases awarded to 
as few as ten per cent of the employees should be prorated among 
all employees m determinmg just how much of a general increase 
was due under the fifteen per cent rule 

In the latter case the board put certain strings on the granting of 
the fifteen per cent increase. Under that ruling, an mcrease of 8.8 

In ie Carnegie-Illmois Steel Corporation. Columbia Steel Company, The American 
Steel and Wire Corporation of New Jersey, National Tube Company, Tennessee Coal, 
Iron and Railroad Company, and The United Steelworkers of America, CIO, No. 
■364, August 26, 1942 

“In re Contmental Rubber Works (Ene, Pa) and United Rubber Workers of 
America, Local 61, CIO, National War Labor Board Case No 402, February 2, 
1943 

^’In re Federal Bearing Company, Inc, Schatz Manufacturing Company (Pough¬ 
keepsie, N Y ), and International Union, United Automobile, Aircraft and Agricul¬ 
tural Implement Workers of America, Local 297, C.I.O,, National War Labor Board 
Case No. 270S-D, July 7 1943, 
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cents per hour was due according to the “httle steel” formula. How¬ 
ever, the board ruled tliat this entire amount could not be spread 
equally over all employees, five cents could be granted as a general 
increase, but the remaining 3 8 cents were to be used for the elimi¬ 
nation of mtra-plant inequities. This latter task was to be done 
through negotiations, the board expressed the opinion that it would 
be most equitable if the bulk of the amount available for this pur¬ 
pose be awarded to those employees who were “underpaid in rela¬ 
tion to other workers m the same plant.” Thus, the “little steel” 
increase did not mean a full fifteen per cent increase for everyone in 
the particular plant. 

On some occasions the board allowed considerably more than the 
fifteen per cent wage increase even though inequities or substand¬ 
ards were not present. An outstanding case of this type came early 
in 1943,^® in that instance the board, with public members dissenting, 
granted approval of a wage increase after a raise of well over fifteen 
per cent had been given earlier. The total increases amounted to 
nearly tlnrty per cent, the case made in requesting the increase was 
that the company had lost personnel and would lose more to other 
plants if it was not allowed to raise wages. Although the board had 
declared that it would not attempt to remedy manpower shortages 
through wage increases, the boost was granted in this case for no 
other discernible reason 

The above cases are a very few of many, but they show that even 
where the "httle steel” formula was supposed to guide it did not al¬ 
ways do so. In many cases it was applied and used effectively, but 
in many others it was not. Even where it was apphed and no in¬ 
creases were allowed for mequities, substandards, and the like, it did 
not keep earnings down. This was due to the fact that hours of 
work and tire steadiness of work changed greatly. Between 1940 
and 1944 average weekly hours of work in all manufacturing in¬ 
creased from less than forty to approximately forty-five Tins in¬ 
crease was more significant than it seems, owing to the fact that the 
Fair Labor Standards Act required that hours over forty per week 
be compensated at time-and-a-half Thus, an inciease of from 
forty to forty-five hours per week would bring pay for seven and one- 
half additional houis. The aveiage inciease m hours worked was 
somewhat greater than that, so the total mcrease was more than 
twenty per cent of straight-time earnings, in some war mdustries the 
upward tendency was much greater. 

In applying the rule that wage rates could be raised when there 

re American Smelting and Refining Company (Long Island City, N. Y ) and 
Federal Labor Union, Local 22414, A, F. of L., Nabonal War Labor EQaid Case No 
BWA-114, January 4, 1943. 
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were inequalities or gross inequities, the board had a very elusive 
dilemma that was impossible of exact definition. Such inequalities 
or inequities were said to exist where there were wage differences so 
discriminatory as to make their continuation a manifest injustice. 
One application of this principle was that all employees in a certain 
classification should be paid the same wage for equal quantity and 
quality of work, “regardless of color, race, sex, religion, or national 
origm.” In one case, an inequity increase was allowed when 
wages within a certain plant were compared with others in the area 
or mdustry.®® However, in another ruling within two months of this 
decision the board denied a request for a wage increase based on a 
comparison with wages of other mdustiies within the area Shortly 
after this, it wili be remembered, the President, m Executive Older 
9328, removed mequities as one of the justifications for wage in¬ 
creases. However, this regulation did not long eliminate the grant¬ 
ing of inequity increases. On April 12, 1943, the Director of Eco¬ 
nomic Stabilization issued a policy duective to clarify the wage 
adjustment powers of the boaid under Order 9328 This state¬ 
ment put the board back about where it was prior to the issuance 
of 9328 with respect to the leeway afforded m finding mequiUes. 
Parts of this directive merit closer examination 
The directive opened with a statement of purpose; to supplement 
Executive Order 9328 It reaffirmed the power of the board to 
make adjustments within the fifteen per cent formula and to elimi¬ 
nate substandard conditions of living Howevei, the board had 
the power to eliminate differentials or mequities that would impede 
productive efficiency, such as might develop where the board raised 
low rates within a plant to elimmate substandai ds, thus narrowmg 
differentials for higher brackets of wages Such adjustments were 
not to bnng wage rates above the minimum rate prevailmg m tlie 
locality for similar work, however The board was also given the 
power to raise wage rates in rare and unusual cases where labor for 
critical war production could not otherwise be obtained With this 
directive the board continued in about the same path as it had be¬ 
fore. 


“In re Southport Petroleum Company (Texas City, Tex ) and Oil Workers Inter¬ 
national Union, Local 449, C I.O , National War Labor Board Case No 771, June S, 
1943 

“In re Jamestown Steel Partition Company (Jamestown, N Y ) and United Elec¬ 
trical, Radio, and Machine Workers of America, Local 309, CIO, National War 
Labor Board Case No 430, January 14, 1943 

“^West Coast Airframe Companies and tliree union organizations, Nahonal War 
Labor Board Case Nos 174, 307, 657, 558, 608, 609, 610, and 673, March 3, 1943 
“Reproduced in Bureau of National Affairs, War Labor Reports, Vol 8, p xiv 
Washington, D C , 1943. 
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Application by the board of its power to raise wage rates so as to 
eliminate substandards of hvmg was not uniform Attention has 
already been called to the fact that rates of less than fifty cents per 
hour were considered substandard and could be raised to that figure 
without individual approval by the board. However, in 1942 that 
body directed a wage increase of seven cents per hour for a plant m 
which average hourly wages were sixty-four cents per hour and start¬ 
ing wages forty-six cents Obviously, many of the workers in the 
plant were getting more than sixty-four cents per hour, so the de- 
sirabihty of a flat increase to remove substandards was open to some 
question On another occasion^* the board directed a “geneial 
across-the-board increase of 12^ cents an hour, where average 
straight tune earnings are slightly less than 50 cents an hour.” 
Strangely enough, the starting wage of thirty cents per hour was in¬ 
creased twelve and one-half cents just as was the wage of persons 
in the higher income bracket, a peculiar application of the prmciple 
of removing substandards 

Actually, if the general definition of a substandard wage means 
one insufficient to permit the earner with an average sized family to 
live at a standard of health and decency, the Board should have set 
this theoretical mmimum well above fifty cents per hour. It is not 
easy to state exactly what is required in a health and decency stand¬ 
ard and the cost of items will vary from one locality to another, but 
annual earnings of perhaps $1300 that would come from fifty weeks 
of forty-eight hours at this basic rate would not have provided a 
decent standard of hvmg dmmg the war The substandard of liv¬ 
ing doctrine sounded good but was extremely difficult to apply, and 
it was apphed with rather wide variations. 

Where there was no other basis for a wage inciease, the board 
could allow one for the purpose of aiding m maintaming war pro¬ 
duction. One of the early cases of this type of increase was that 
allowed to non-ferrous metals companies in the Northwest Woik 
in non-ferrous metals plants was not pleasant and the pay was low. 
For that reason the companies found it difficult to hire or keep labor. 
A concerted plan was undertaken by several government bodies to 
obtain labor for the mdustry The War Manpower Commission re¬ 
stricted the movement of workers from the non-fen ous plants and 
instituted a drive to recruit workers; the War Production Board 

“In re Mead Corporation, Heald Division (Lynchburg, Va ) and United Mme 
Workers of America, Local 12244, Distnct 50, National War Labor Board Case No. 
60, June 10, 1944 

““In re Postal Telegraph Cable Company and American Communications Associa¬ 
tion, CIO, Nabonal War Labor Board Case No 543, May 31, 1943 

“ In re Non-Ferrous Metals Companies and International Union, of Mme, MiU and 
Smelter Workers, C.I O, ten locals, cases decided on October 23, 1942. 
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closed the gold mines so that their employees could be available for 
such work, the War Department authorized the furloughmg of men 
who were competent to work m the copper mmes. The War Labor 
Board’s part m this plan was to adjust wages upward so that more 
persons would be drawn to and retained in the non-ferrous metals 
industry. Under this plan, the board authorized wage mcreases up 
to twelve and one-half cents per hour to aid in the procurement of 
manpower and, thereby, the effective prosecution of the war 

About one year later an interesting decision was rendered on the 
basis of a "rare and unusual” case m which a wage mcrease was 
necessary to allow the company to recruit and hold labor In this 
decision the lowest or startmg rate was left unchanged while the 
rates of labor were raised At the same time it was provided that 
intra-plant differentials existmg before the changes were not to be 
restored, so that begmnmg workers were in a relatively worse posi¬ 
tion than they had been previously. 

In a similar vem, in January, 1944, the board approved a decision 
of the truckmg commission to grant an mcrease of three to four cents 
per hour to truck drivers in St Louis, even though the raise due un¬ 
der the "little steel” formula already had been given.^'^ The situ¬ 
ation was referred to as a “rare and unusual” case, but the reasonmg 
in the opinion centered on inter-city differentials in rates paid to 
truck drivers. Management and labor representatives voted the 
ruling over the dissent of two pubhc members. 

In other cases pleas for a wage mcrease as a “rare and unusual” 
need were denied. There was no one clear method of demarking 
the situations that were “rare and unusual.” In general, they were 
to be certified as such by the War Manpower Commission, but this 
was not always the case. This basis of increases was perhaps the 
most vague of all. 

Control of salaries over $5000 

Meanwhile, the Commissioner of Internal Revenue had the task of 
stabilizing the salaries of those whose annual earnmgs were over 
$5000 and of bona fide executive, administrative, and professional 
workers even though their mcome was less than $5000 per annum. 
The rules by which the task was to be accomplished were much the 
same as those used by the War Labor Board. This meant that the 

“In re the Boeing Aircraft Company (Seattle, Wash ) and International Associa¬ 
tion of Machinists, Aeronautical Mechanics Lodge 751, Independent, National War 
Labor Board Case No 557, September 4, 1943 

‘’In re Association of Team and Truck Ovraers (St Louis Operators Committee) 
and International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, Locals 600 and 725, A F. of L, National War Labor Board Case No. 
24-966, Jan 24, 1944 
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regulations did not apply to enterprises employing eight or fewer 
worlceis. Approval of the Commissioner was not necessary for 
merit or length-of-service increases and promotions or reclassifica¬ 
tions or for raises to correct substandards of living, to allow the fif¬ 
teen per cent provided under the “httle steel” formula, or to raise 
salaries to the minimum of the going rates for similar work in similar 
plants in the locality. Bonuses were allowed without approval of 
the Commissioner if the amount or the percentage of the grant was 
not in excess of the amount or percentage of similar awards in the 
last accountmg year preceding October 3, 1942. State and local 
governments and the District of Columbia could adjust the salaries 
of their employees, subject to the authoiity of the Commissioner, by 
filin g a ceitificate avening that the increases weie in keeping with 
the program of salary stabilization. 

All m all, the salary-stabilization program probably was not so 
ligidly enforced as that dealing with wages. Ceitainly under the 
idea of equality of sacrifice in the piosecubon of the war, this was 
not desirable. However, even the board did not apply its rules with 
equal vigor at all times, and it is somewhat difficult to follow some of 
its reasoning. It would have been more desirable to have had a 
consistent and uniform policy, but with different persons and organi¬ 
zations administering the program under the geneial control of the 
Director of Economic Stabilization, it probably was almost impossi¬ 
ble to have such uniformity. 

Control of wages in agriculture 

On August 31, 1943, the Director of Economic Stabilization gave 
the Wai Food Administration the job of stabilizing wages and sala- 
iies of agricultural labor. This authority did not extend to salaiies 
in excess of $5000 per annum. Although there were similarities 
between the manners m which the stabilization of agricultural wages 
and others were effectuated, there were also considerable differ¬ 
ences. Probably the most marked difference in the agricultural 
stabilization program was the fact that incieases in agiicultural 
wages and salaiies up to $2400 per annum could be made without 
appioval of the admmistrator. However, the admmistiator had the 
power to lower this upper limit of free movement for certain gioups 
in ceitain aieas. The failuie to fieeze wages below $2400 was said 
by the administrator to be justified on three grounds: (1) wages and 
salaiies in agiicultuie tended to be substandaid; (2) a high disparity 
existed between agiicultural wages and those in non-agricultuial 
war work, and (3) the recruitment and letention of agricultural la¬ 
bor was a necessity for the production of adequate amounts of 
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Officially, the stabilization program in agriculture applied even 
to employers of one worker. The Dnector of the Office of Labor in 
the War Food Administration was empowered to appoint State 
WF.A Wage Boards with authority to pass on applications for in¬ 
creases or decreases in agiicultural wages. As noted previously, it 
was possible to set wage ceilings below the $2400 per annum figure. 
For such a ceding to be estabhshed, a heaiing by the appropriate 
wage board was to be held. Such meeting could be called on peti¬ 
tion from the agricultural employers of a certain area or it could be 
held on the action of the wage board, but the ceihng could be recom¬ 
mended to the admmistrator only if a majority of the producers that 
would be affected so requested However, even when filed, the 
recommendations were not bmding on the admmistiator 
An increase in salary or wages higher than $200 per month or 
$2400 per annum required prior appioval of the administiator, as 
did payment of more than the local ceding if such weie in effect. 
The burden of provmg the desirabdity of a requested increase was 
upon the employer. The regulation of farm wages was Idee that of 
other types of employment in that increases in wages could not be 
used as a basis for price relief. Also, wage and salary payments for 
a certam type of job could not be lowered below the highest rate 
paid between January 1 and September 15, 1942. 

The effectiveness of wartime wage controls 

The stabilization piogiam of the federal government during the 
war was rather successful. A static condition was not maintained 
either for wages or prices but they were kept on a surprisingly even 
keel for the dmation of the shooting war. Probably the most effec¬ 
tive job was that done on wage rates Officially, the "little steel” 
formula stuck during the entire war period; however, as we have 
noted, there were other bases of adjustment that allowed many in¬ 
stances of increases beyond its figure; as the war progressed, the 
formula was used less and less frequently as a basis for increases. 
And by the end of the war it was not a sound basis for wage adjust¬ 
ments since the over-aU cost of living stood thirty per cent above 
the 1940 figure, while for food the increase had been forty per cent.^® 
The fact was that the government had simply made a good try at 
control, there was no doubt that this was worth while and that it 
should have been done. But the adherence to the fifteen per cent 
increase in wage rates and the philosophy advanced when it was 
first used were not realistic. Clearly, the government did not suc¬ 
ceed in holding prices at the Apiil, 1942, level Therefore, if the 

Monthly Labor Review, July, 1947, Vol 65, No 1, p 124 
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purpose of tlie government had continued to be to allow wage-rate 
increases paralleling the rise in the cost of hvmg, the situation got 
out of hand. 

This failure to maintain the relationship between wage rates and 
the cost of hvmg gave workers—especially union men—a strong 
basis for criticism afiei the war, at which time laige wage increases 
were demanded. But for the period of the war there was another 
angle to the stoiy. It has been pomted out that weekly hours of 
work increased sharply durmg the war and that most of this added 
work time was compensated at time-and-a-half. In addition, theie 
was a great deal of upgrading during the war, promotion came lap- 
idly, in part because new and more responsible tasks were learned, 
and m part because promotions were necessary m order to keep 
scaice manpower. Therefore, in the early months of 1945 average 
weekly earnings in manufactui ing were about seventy-five per cent 
above the level of January, 1941.^® Although it took moie work 
and in many cases greater responsibility to earn their wartime hvmg, 
most workers were much better off in teims of a standard of hving 
dm mg the war than they had been before. 

This improved status was certamly due in part to the stabilization 
program of the government However, the degiee of unionism 
among workers assuredly also was partly responsible. Many of the 
raises in the later stages of the wai were given entirely voluntarily 
and would have been requested even without a union, but theie is 
little question that unions did aid in improvmg the lot of workers 
during the war. 

Federal wage policy after the war 

When the end of the war came near the philosophy of labor and 
management began to change and the task of wage stabilization be¬ 
came a more perplexing problem. Workers and unions began to 
think about cutbacks in government orders, with resultant unem¬ 
ployment or dechnes in the work week that would occur at least 
during the reconversion period and perhaps for longer. They 
wanted a free hand to go after wage raises. Management, too, 
wanted an end to government control and freedom to deal with 
workers as it saw fit. 

The President and his advisors were inclmed to agree to the de¬ 
sirability of turning the wage question back to the parties involved 
as soon as possible. Four days after the Japanese surrender. Presi¬ 
dent Truman made the first move in that direction.®® In an execu- 


“ Monthly Labor Review, September, 1946, Vol 63, No 3, p 470 
* Executive Order 9599, dated August 18, 1945. 
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tive order he declared it to be the pohcy of the government to exer¬ 
cise the controls necessary to prevent inflation or deflation while 
making any practical changes m controls necessary for an orderly 
transition from war to peace. Section IV is of the most interest to 
those surveying wage stabihzation; it provided: 

“The National War Labor Board, and such other agencies as may be 
designated by the Director of Economic Stabilization . are author¬ 
ized to provide that employees may, through collective bargaining with 
duly credited or recognized representatives of the employees involved or, 
if there is no such representative, by voluntary action, make wage or 
salary increases without the necessity of obtaining approval therefore, 
upon the condition that such increase will not be used m whole or in part 
as the basis for seeking an increase in price.” 

The order also directed the approval of increases that weie neces¬ 
sary “to correct maladjustments or inequities which would interfere 
with the effective transition to a peacetime economy ” 

Government approval was stdl required for increases that would 
necessitate a price mcrease. In a subsequent clarification®^ it was 
provided that, after a trial period of six months, a wage increase 
could be used as a basis for price relief if the experience of that 
period had shown a necessity for such increases in price 

The board announced in December, 1945, that the cost of living 
had mcreased thirty-three per cent since January, 1941. Therefore, 
the prmciple on which wage increases were to he allowed under the 
new regulations, even though such rises would affect piice ceilings, 
was to allow a thirty-three per cent increase in wage rates above 
those prevalent in January, 1941. 

On December 31, 1945, the National War Labor Board ceased to 
exist, however, its personnel and functions were inherited by the 
newly created National Wage Stabilization Board.®® As events de¬ 
veloped, the latter was only an agency for closing up the govern¬ 
ment’s wage-stabilization shop, although it was supposed to rem- 
vigorate wage stabilization. It retamed the same general form and 
organization as its predecessor and began to work under the same 
prmciples. However, these were soon softened. Executive Order 
9697, dated February 14, 1946, and supplementary regulations is¬ 
sued thereunder by the Economic Stabilization Director permitted 
wage increases for the following reasons, even though they might 
require price adjustments: (1) increases to make wage rates con¬ 
sistent with the wage pattern in the industry or local area, (2) 

“Executive Order 965X, dated October 30, 1945 

“Executive Order 9672, dated December 31, 1945. 
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increases to correct gross inequities; (8) cost-of-livmg increases nec¬ 
essary to aid in the effective tiansition to a peacetime economy) (4) 
mcreases to correct substandards of hvmg, and (5) mcreases falling 
within standards in effect prior to August 18, 1945, 

In this plan there were several ameliorating changes. One was 
the approval of in ci eases to bring rates m line with the general wage 
pattern. The “gross mequities” basis thus was broadened to allow 
correction of gross inequities between related industries in a locality 
or in a larger aiea. 

General Order 1 of the Stabilization Board, effective February 21, 
1946, allowed employers to give wage increases until March 15 with¬ 
out piior approval if they in turn filed their request for piice relief 
within thirty days after the wage boost was first reflected in pay¬ 
rolls A few months later this was made a continuing opportunity 
for employers wishing to raise wages 

In the summer of 1946 Congress refused to extend the existing 
price control act. A few weeks after the law had been allowed to 
lapse it enacted much weaker controls Since the only effective 
way of applying wage controls was through lestiictions on the ad¬ 
justment of puce ceilings, die experiment was for all practical pur¬ 
poses dead. The board continued to issue statements and to take 
official action, but these weie of little importance, and the body 
came to a legal end in the winter of 1946 
Actually, the Wage Stabilization Board added little of positive 
value to the story of government wage controls. Although the War 
Labor Board had to combat considerable public opposition, it was 
nothing like that which faced the Wage Stabilization Board War 
is a great coordinator of national goals and ideals, in peace, regaid- 
less of the degree of crisis that may face the nation, the same degree 
of coordination is difficult if not impossible to obtain. That was the 
problem of the new board It is clear that, from tlie standpoint of 
the most orderly reconversion, controls weie removed too quickly 
However, it is equally clear that if the government was gomg to 
default in its stated aim of stabihzmg prices and cost of living there 
was no sound basis for retainmg stiict controls over wage rates 
It may be argued that if wages had been kept undei contiol prices 
would not have gone so far out of hne. The validity of this argu¬ 
ment would vary widely from plant to plant and mdustiy to mdustiy, 
depending on the percentage of total costs made up of wages, the 
amount of profit being taken, tlic reducibihty of other costs, and so 
forth However, there were many instances of price rises during 
the postwar period that seemed to be more than just sufficient to 

Executive Order 9809, dated December 12, 1946 Previously all wage and salary 
controls had been abolished by Executive Order 9fi01, dated November 9, 1946, 
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cover the added costs of higher wages. Coming years will yield 
some information as to the extent of piofit taking aftei the wai, the 
general level of profits^ however, has shown itself to be high, probably 
excessive in many instances Failme to control wages aftei the war 
gave a convenient talking point to explam many, perhaps most, price 
rises; it did not by itself iiiin our economy The complete failure to 
continue adequate stabilization during reconversion did cause much 
hardship to the public that need not have been endured had the 
nation not been so anxious to “get back to normal.” 

Questions 

I Was it economically wise to attempt a strict control of wages during 
the war period"^ Why or why noti^ 

2, Was it economically wise to abandon wage and price controls after 
the war as rapidly as was done? Why or why not? 

3 How sound and reasonable were the bases on which wartime wage 
increases were permitted^ Why do you believe each reason sound or 
unsound^ 

4 What is the relationship between wage rates and manpower supplyi^ 
To what extent should manpower-supply problems have influenced 
board rulings on wage-rate inci eases? 

5. The War Labor Board had authority only over wage rates. As an 
anti-inflation measure, what was the major weakness in tins lestriction of 
authority to rates? 

6 What is your leaction to the waitime policy of limiting net salaries 
to a maximum of $25,000 per yeai? Explain, 
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CIVILIAN MANPOWER PROBLEMS 
AND CONTROLS 

The growth of the war manpower problem 

Another type of wartime labor problem that was fully as complex 
as labor-dispute settlement or stabilization of wages was that of 
manpower/ It included problems of allocating manpower to mili- 
taiy and civilian occupations, influencing, if not determining, in 
what civilian industries peisons should work, ensuring the use of 
labor leserve groups such as women, retired persons, lacial minori¬ 
ties, and the I^e, and ensurmg efficient utilization of civilian labor, 
In view of the fact that manpower problems were to such a large 
extent local pioblems, the development of a national manpower pro¬ 
gram turned out to be quite a knotty dilemma. 

The manpower shortage developed slowly and did not assume a 
serious complexion untd after the start of the war. Although there 
had been rapid increases in production and employment in 1940 and 
1941, we entered the war with nearly four million peisons still out 
of work. Even with that amount of unemployment there still could 
be veiy real manpower problems in ceitain aieas, such as recruitmg 
enough labor for a new plant or facility or trammg persons to do 
new and different jobs However, despite the local situations that 
were developing, we entered the war with the national raanpowei 
problem still m a relatively easy condition. This situation changed 
rapidly.^ 

Between December, 1941, and Apnl, 1942, stepped-up production 
and conversion to war goods and the drafting of workers into the 
armed forces began to have their effect. By the spring of 1942 
manpower requuements had assumed such large propoitions, claims 
on the nation’s manpower resources had become so competitive, and 
so many different governmental agencies were assuming authority 

^ This chapter confines itself, in so far as a separation can be made, to civilian man¬ 
power problems and controls The power of selective service and tlie actions that it 
undertook were on an entirely different basis from those taken in trymg to solve civil¬ 
ian manpower problems 

“Much of tlie information used herein was drawn from unpublished manuscripts, 
reports, and studies m tlie files of the writer, who worked with the Manpower Com¬ 
mission prior to entering the armed forces These sources are not cited 
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over segments of manpower policy, that there was a clear need £oi 
a smgle governmental agency to be responsible for the mobihzation, 
allocation, and utilization of the nation’s manpower.® 

Creation of the War Manpower Commission 

Recognizing these facts, the President acted in April, 1942, to 
create the Wai Manpower Commission.^ Under his order, a com¬ 
mission was set up under the chairmanship of the Federal Security 
Admmistrator, Paul V. McNutt, composed of representatives of the 
War, Navy, Labor, and Agriculture Departments, the Selective 
Service System, the Civil Service Commission, and the War Produc¬ 
tion Board. Thus, a place was allowed on the new commission for 
each of the agencies that would be directly affected by an mtegrated 
manpower program. 

The chauman was the only person of the commission who de¬ 
voted his full time to developing and applymg a national manpower 
progiam. In order to do this and to carry out the functions pre¬ 
scribed m Older 9139, a considerable staff was assembled to do the 
research and spadework on the development of policies and to ad- 
mmister them once they were approved. The function of the com¬ 
mission was to deliberate on the broadei aspects of national man¬ 
power policies and to represent the mteiests of other agencies that 
might be infimged upon by a certain manpower policy. To cite 
two hypothetical examples, the Selective Service System would have 
been greatly mterested m a proposed policy that only males between 
the ages of eighteen and forty years be used in the shipyards Or 
the Labor Department would have objected to a plan to develop 
in the Manpower Commission a dispute-settling agency on the 
grounds that labor disputes were wasteful of manpower. Beyond 
representing the interests of other agencies, the members of the com¬ 
mission weie also able to provide a greater degree of coordination 
between the commission and these agencies than probably would 
have existed without their being allowed to sit on it and to aid m 
determming and being acquainted with manpower policies. 

The order creating the War Manpower Commission directed that 
it do the following: 

“a Formulate plans and programs and establish basic national policies 
to assuie the most effective mobilization and maximum utilization of tlie 
Nation’s Manpower in the prosecution of the war, and issue such policy 
and operating directives as may be necessaiy thereto. 

® For a brief survey of the history of the W M C see “The Activities of the War 
Manpower Commission,” U S Employment Service, Department of Labor. Wash¬ 
ington, D C , December 31, 1946 

‘Executive Order 9139, dated April 18, 1942 
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"b. Estimate the requirements of manpower for industry, review all 
other estimates of needs lor military, agricultural, and civilian man- 
power; and direct the several departments and agencies of the Govern¬ 
ment as to the proper allocation of available manpower. 

“c. Determine basic policies for, and take such other steps as are neces¬ 
sary to cooidinate the collection and compilation of labor market data by 
Federal departments and agencies 

“d. Establish policies and prescribe regulations governing all Federal 
programs relating to the recruitment, vocational tiaining, and placement 
of workers to meet the needs of industry and agriculture 

“e. Prescribe basic policy governing the filling of the Federal Govern¬ 
ment requirements of manpower excluding those of the military and 
naval forces, and issue such operating directives as may be necessary 
hereto. 

"f. Formulate legislative programs designed to facilitate the most effec¬ 
tive mobilization and utilization of the manpower of the country, and, 
with the approval ot the President, recommend such legislation as may 
be necessary for this purpose.” 

As a nucleus around which to build the new commission, the 
Executive Order transferred to it the portion of the Labor Division 
of the War Production Board that had been domg labor-supply 
work, the Civil Seivice Commission’s National Roster of Scientific 
and Specialized Personnel, and the Office of Procurement and As¬ 
signment of the 0£6ce of Defense Health and Welfare Service. 
This left the XJ S. Employment Service and the Selective Service 
System outside the commission 

Since the commission had the job of gathering a staff prior to em¬ 
barking on most of the above program, its fiist months were marked 
by relatively slow development. Its task was to coordinate and 
direct the relevant functions of vaiious government agencies con¬ 
cerned with maupowei aspects of the war progi am. But the origi¬ 
nal order left the commission in a very weak position in that it con¬ 
trolled none of the more significant agencies that were active m 
mobilizmg, trainmg, and placing the manpower of the nation. Con¬ 
sequently, before its first year had ended it went through two re¬ 
organizations that gave it more direct control over needed functions. 
The first of these moves^ gave the chairman the job of directing the 
United States Employment Service, the National Youth Administra¬ 
tion, the Apprenticeship Trainmg Service, and the Training-within- 
Industry Service. With these agencies as parts of tlie commission 
it was possible to do a better job of controlling the placement and 
framing of workers m a mannei in keeping with national needs. 

There still was a big need for a change in the commission. The 

“Executive Order 9247, dated September 17, 1942 
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Selective Service System was busily engaged in withdrawmg mil¬ 
lions of men from oui civilian labor force, there was a coordination 
of efforts between the two agencies, but it left much to be desired 
nevertheless. To take care of this situation and make other im- 
piovements, the Piesident issued another executive order directing 
still further changes in the commission ® By this order, the Selec¬ 
tive Service System became an mtegral part of the commission 
Voluntary enlistments in the armed forces were banned, and the 
chairman of the W M C. was given complete authority over the re- 
cruitmg and hiring of workers. The order also modified the com¬ 
position of the commission; henceforth it was to include represen¬ 
tatives of the War, Navy, Agriculture, and Labor Departments, the 
Federal Security Agency, War Production Board, Civil Service Com¬ 
mission, National Housing Authority, and a joint representative of 
the War Shipping Administration and the Office of Defense Trans¬ 
portation. 

In this order the W.M.C. reached essentially its final form and 
composition.’’ It now had contiol of the more important agencies 
that were interested m the organization of the labor market, alloca¬ 
tion to civilian and mihtary needs, and the training of those who 
needed training. The commission s job was no longer a matter of 
coordinating the action of independent agencies, but rather of di¬ 
recting the activities of agencies under its supervision. 

The development of manpower policies 

From the outset it was clear that in order to meet the manpower 
requirements of the armed forces and the munitions and other es¬ 
sential industries, the commission had to plan for an expansion in 
the size of the labor force and a reallocation of groups within that 
enlarged labor force Tins expansion and redistribution could not 
be effectively guided without a comprehensive and accurate body of 
mformation concerning the location and qualifications of the nation’s 
manpower reserves. The success of reciuitment, allocation, and 
trammg efforts depended m large part on the adequacy of labor- 
supply mfoimation; therefore, during its first year those directing 
the actions of the commission’s employees made special efforts to 
strengthen and expand existing labor market reporting practices as 
a basis for program planning. 

Expansion of the labor force necessitated the development of s. 
threefold program: (1) special efforts had to he made to recruit new 
entrants into the labor market, (2) whenever necessary, these new 

® Executive Order 9279, dated December 5, 1942 

^The Selective Service System, however, was restored to its mdependent status, 
as of December 6, 1943, by Public Law 197 
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entrants had to be trained adequately to meet the employers’ mini¬ 
mum job specifications; and (3) employeis had to be convinced of 
the necessity of lowermg entiance specifications and of dilutmg their 
customary work force with the largest possible number of inexperi¬ 
enced and unskilled personnel. 

Redistribution of persons in the labor force involved the transfer 
of millions of workers from non-essential to essential activities, as, 
for example, from work in a cosmetic plant to woik in an an craft 
plant. Much of tliis transfer was automatic, induced by restrictions 
in many civilian mdustiies and by the higher wages offered m most 
cases by wai contractors. However, it was necessary to do com¬ 
prehensive plannmg to get those who shifted jobs into the proper 
kind of work. Fuitheimoie, the loss of seniority rights, the need of 
movmg the family or living apart from them, the necessity of learn¬ 
ing new tasks, and similar obstacles discouraged many transfers. 
Overcoming these reasons for reluctance to transfer also required 
much planning 

Although not strictly a manpower problem, the absorption of the 
unemployed was not without some bearing. Dming 1942, for ex¬ 
ample, the number of unemployed dropped from about four million 
to one and one-half million.® Most of the xemamder were the less 
desirable woikers who had been out of a job for a long time They 
required much training to make them reasonably satisfactory and 
productive woikers again. Transference of workers to more essen¬ 
tial jobs also intensified the tiaining job In the eaily stages of the 
war, in particular, the tiainmg function had a heavy load put upon 
it. 

Another problem faced the commission early in its operations. 
Serious shortages of manpower developed m some local areas at the 
same time that large numbers of unemployed remained in others 
This aiose out of the fact that not all areas of the country developed 
a tight labor market equally quickly, despite efforts to expand the 
labor force at the pace necessary to meet production and military 
requirements and despite efforts to direct the unemployed and new 
entrants to areas of labor demand. Throughout the fiist year short¬ 
ages became progressively worse m many areas of intensive wai pro¬ 
duction activity. In others surplus labor accumulated, and in still 
others available reserves were absorbed slowly Witlhn the areas, 
shortages that at first weie confined to highly skilled occupations, 
such as tool and die making, widened by the end of the war to en¬ 
compass a wide variety of less skilled and even semi-skilled occupa¬ 
tions In some areas shortages became so widespread as to include 

® War Manpower Commission, Manpower Statistics, p 1 Washington, D C. U S 
Government Printing Office, December, 1942 
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all male labor regardless of the level of skill By the time the com¬ 
mission was established m April of 1942 there already weie acute 
shortages of male labor in a number of areas. The number steadily 
increased up to the end of 1943. 

High wages, long hours of work, at overtime pay, plus the com¬ 
mission’s efforts brought great influxes of workers mto war produc¬ 
tion centers. Population shifts of this sort, while inevitable because 
of the geographic concentration of production, created serious situ¬ 
ations that were not entirely problems of manpower but winch af¬ 
fected labor tumovei and other factors that indirectly afl^ected man¬ 
power. The strain put on community facilities, such as housmg, 
schools, transportation, and retail outlets, was so great that many 
families refused to go to or stay in the centeis of war production 
This situation emphasized the necessity of utilizing all labor reserves 
already within a locality: women, minority groups, handicapped 
workers, retued workers, and youths Employed persons who did 
not want to give up their semoiity rights on some regular civilian 
]ob could be used on a short shift of perhaps four hom'S 

The relative scarcity of workeis in many areas suggested still an¬ 
other approach to the problem. That was to influence the alloca¬ 
tion of contracts so that, where it was possible to do so, new ones 
would not be granted to plants located in the extremely tight labor- 
market areas. 

Before the development of the stabilization program, and even 
to a considerable extent thereafter, labor pirating, that is, enticing 
away workers already employed, became a problem As reserves 
of labor were depleted, many employers resorted to competitive bid- 
dmg to attract workers. The wide age differentials among estab¬ 
lishments, industries, and areas contributed much to the instability 
of the labor force, high rates of turnover were prevalent where work¬ 
ers were allowed freedom to move about fiom job to job 

Toward the end of 1942 the need for full utilization of manpower 
began to present more of a problem. Cost-plus contracts and em¬ 
ployer concern over scarcities of labor encouraged labor hoardmg 
in some plants, with a resultant wastage of manpower. Smce this 
practice decreased the pool of labor available to war industry as a 
whole, it became necessary to urge and persuade employers to retain 
only those workers who could be effectively utilized, so that the 
horn -fide manpower needs of all mdustiies might be kept in a rea¬ 
sonable relationship to production lequirements 

Within this fiameworlc the War Manpower Commission had to 
formulate policies for deahng with manpower problems and pro¬ 
grams of action to carry the policies into effect. A manpower pro¬ 
gram had to be a statement of action or alternative actions to be 
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taken under varying conditions. The course of action that was pur¬ 
sued was determined m large part by purposes or objectives estab¬ 
lished as a result, not of the beliefs of manpower authorities, but of 
national policies made necessary by the war Smce the conduct of 
the war was so dynamic and there were so many eventualities for 
which we had to plan, a wide range of techniques and devices had 
to be developed, weighed, and held m readmes s to meet emerging 
situations. Thus, military successes or reversals, executive ordeis, 
the letting of contracts, and wage and price controls all affected, and 
in good part determined, the manpower program, although the man¬ 
power program also affected these factors. Moreover, a variety of 
techniques and devices had to be evolved, since the national labor 
market is really a network of interrelated but extremely diverse local 
markets. Thus, the commission had to make the best possible as¬ 
sumptions as to future events and plan on that basis. 

The programs and policies that the W.M.C. developed to meet 
these many problems rounded into a far-reaching program of con¬ 
trols The commission tried to stick as nearly as possible to volun¬ 
tary methods of handling controls, but it will be seen that it was not 
possible to do this in all cases. 

Every wartime government organization of any size probably 
would have indicated a desire, if asked, to keep the functions of its 
Washington office and staff at the minimum consistent with co¬ 
ordinating the activities of the field staff and keeping them in line 
with national policy. In general, that was the purpose of the Wash¬ 
ington office of the Manpower Commission. It set up a regional 
organization embracing twelve regions, each with its own director 
and Management-Labor War Manpower Committee Since the 
Employment Service was organized on a federal-state basis prior to 
its absorption by the federal government, there was a nucleus of a 
state organization that also was used in some of the functionmg of 
the commission. Finally, there were in many of the tighter labor- 
market areas, area directors and Area Management-Labor War Man¬ 
power Committees. 

As has been said, one of the big jobs of the national office was the 
development of policy and the coordination of field activity. Al¬ 
though local labor-market problems had to be handled locally, there 
were other functions necessary to the development of a manpower 
program that were best handled at Washington. It was necessary 
to formulate broad general policies and progiams for the consider¬ 
ation of and possible application by officials of the Manpower Com¬ 
mission s regional and area offices. In order to formulate such poli¬ 
cies, it was necessary to secure information from field and area offices 
and from the United States Employment Service offices on the prob- 
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lems they were encountering and the methods that they used in 
deahng with various situations. 

In the War Manpower Commission this function was peiformed 
by the staff of the organization In order to make the woik of the 
organization as realistic and as useful as possible to other govern¬ 
ment agencies, to employers, and to labor, questions and policies 
of national importance weie developed through conferences and 
discussions with various government bureaus and the National 
Labor-Management Policy Committee, representmg employers and 
employees thioughout the nation. Fiom the information and de¬ 
liberation outlined above evolved national policy. 

The operations of the War Manpower Commission 

We have indicated that because of the local nature of most man¬ 
power problems the War Manpower Commission, m dealing with 
the matters outlmed in the pieceding pages, in laige degree de¬ 
centralized responsibility to its field organizations, giving them 
power to adapt national policies to local needs Regional directors 
were given broad authority for the execution of War Manpower 
Commission policies and activities in their legions. Area directors, 
responsible to the regional directors, were authorized to direct and 
coordinate the work of the commission in their localities By April, 
1943, twelve regional directois and over one hundred area directors 
had been appointed. Eventually, in all important labor-market 
areas jomt management-laboi committees were estabhshed by re¬ 
gional directors at both regional and area levels. Regional com¬ 
mittees advised the appropriate duectors on apphcation and develop¬ 
ment of pohcies in their region, reviewed the recommendation of 
area committees and directors, and rendered assistance in situations 
that were beyond the scope of the area committees. 

In addition, the primary operating arm of the commission, the 
United States Employment Service, operated through full-time of¬ 
fices m about 1700 communities and part-time branch offices m 
nearly 500 more. Those offices faced a wide variety of cucum- 
stances and operated with a consideiable degree of decentraliza¬ 
tion 

An important prerequisite of effective manpower mobilization and 
utilization is the securing of adequate information, Early in its 
history the commission made rapid steps forward in laying plans to 
gather mformation Measures were taken during the first year to 
ensure that workers would be classified accurately on the basis of 
grade and skill so that long-range employment forecasts could be 
made. To complement this information, data were sought on the 
numerical and occupational manpower lequirements of new and 
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conveited war plants as well as total lequireirients of all essential 
industry. These data made possible more adequate plans for re¬ 
cruitment and traming. 

In doing all this, the Employment Service, prior to its mcorpora- 
tion in the commission, began a series of studies of the occupational 
composition of various plants. These studies were carried on and 
expanded into plant and industry “mannmg tables,” which indi¬ 
cated the normal percentage of workers of various categories m 
different plants. By use of such tools, an idea could be gained of 
whether an employer was hoardmg or was unknowingly overstaffed 
with respect to some particular type of laboi. 

Another type of needed information was supplied by the designa¬ 
tion of occupational “famffies.” These listed various jobs m differ¬ 
ent industiies that weie similar m their required skills and abilities 
Use of such data facilitated the transfer of workers from non-essen¬ 
tial to essential industries and was hkely to make such transfers more 
productive and satisfactory. 

One of the eaily problems before the Manpower Commission was 
to decide how to distribute manpower when the supply was not 
large enough to meet all demands, a condition found m an incieas- 
ingly large number of labor markets. It was clear that efforts 
should be concentrated toward supplying labor to essential em¬ 
ployers when there was not enough to go around. The first problem, 
therefore, was to determine which mdustnes were essential and 
which were not. In some instances there was no problem; the 
buildmg of such items as tanks, airplanes, and ordnance materials 
was clearly essential. But many cases were not so clear-cut. What 
of a laundry for instance? Without laundry service some women 
who might otherwise work in war plants would not do so, oi, if they 
did, would be absent frequently, thus disrupting production around 
the spot where they worked Acceptable cafetena or restaurant 
facilities are another example of the same general soit. 

Therefore, the first step, generally, in determining priority of 
refeiTals of available manpower was a senes of decisions on the lela- 
tive importance of war activities and war-supporting activities. 
Once such decisions weie made, the next problem was to detenuine 
the necessary volume of work to be done 

Expel lence under this system of piiority services demonstrated 
the need of servicmg the whole labor market Access to the total 
labor supply was hampeied by lestnction of any part of the employ¬ 
ment service’s field of operation. Hence, on March 26, 1943, serv¬ 
ice priority was given also to “locally needed” activities.® Tins al- 

“ United States Employment Service Operation Bulletin No B-29 was Superseded 
by Operation Bulletin No B-60, March 26, 1943 
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teiation in policy recognized the desirability of rendering complete 
service to employers engaged in both essential and less essential ac¬ 
tivities, and directed the local offices to provide as much service as 
staff time would peimit to less essential employers 

In addition to the general needs for manpower recruitment for 
mdustry, the requirements of some industries were met by special¬ 
ized offices servicing them alone, such as the Central Aircraft office 
m Los Angeles and a central office for the lefenal of shipyard work¬ 
ers at Wilmmgton, California. Special offices to accelerate the re¬ 
cruitment of women weie also established in Baltimore, Buffalo, and 
Cleveland. 

The existence of varying degrees of tightness in labor-market areas 
has aheady been noted Appreciation of this led the commission 
to begm classifying aieas as to their relative tightness and in the 
fall of 1942 to make recommendations to the War Production Board 
as to whether or not contracts should be awarded or renewed m 
certam regions Areas were classed from Group I, the tightest, to 
Group IV, the least tight Although m many cases the concentra¬ 
tion of industrial facilities made it impossible to throw contracts 
into the easier laboi-market areas, the work did have good results, 
after the plan went into effect there were fewer contracts placed 
in the extremely tight areas, but the success of the plan was indeed 
limited. 


The utilization of manpower reserves 


One of the big jobs of the commission was that of encouragmg re¬ 
serve gioups to come into the labor force and of persuading em¬ 
ployers to use them. This was not always accomphshed easily, the 
woman who had spent many years as a housewife found it difficult 
to bung herself to attempt to continue that job and work in a war 
plant as well. And many an employer, faced with the necessity of 
changmg jobs and equipment so that women could do the work, was 
reluctant to tiy it. Similarly with handicapped workers; the idea 
of hiring those who came into the plant with a cane or on crutches 


was novel. 


As the labor market became tighter and more and more people 
were withdrawn to go into the armed forces, the doubts of employers 
faded. Plowever, even though they became amenable, it stiff was 
not always possible to hire women or other reserve groups. The 
problem of the commission began to be predommantly one of re- 
cruitmg an adequate number of women to meet the growing de¬ 
mand To promote the orderly entrance of women mto the labor 
market, the W.M.C, on October 17, 1942, issued a general policy 
statement on the recruitment, tiaming, and employment of women 
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workers. The stated principles were as follows. (1) qualified 
women who were employed and registered in local oflBces of the 
United States Employment Service were to be referred to employ¬ 
ment and training on a basis of equality with men, whenever physi¬ 
cal requirements and other conditions permitted. (2) women with¬ 
out children under fourteen years of age were to be actively 
recruited for employment and training, while women with young 
children but desiring employment were also to be considered (active 
efforts to recruit from the latter group were to be postponed, how¬ 
ever, until other resources of workers had been exhausted); (3) 
reserves of female labor were to be fully tapped before “m-migra- 
tion” from other areas was sought. 

Women’s recruitment centers, the use of itinerant local ofiBce in¬ 
terviewers, intensive education and information campaigns (using 
press, radio, and community groups), house-to-house canvassing, 
and other measures all were tried as methods of lecruiting under the 
prmciples outlined The campaign succeeded in that many women 
were added to the labor force, the number entering the laboi market 
between March, 1942, and March, 1943, for the first time was nearly 
2,000,000, with over ninety pei cent going into non-agiicultural oc¬ 
cupations The success of this recruitment depended in large part 
on the severity of local labor shortages 

Negroes constituted another large reserve of labor for which con¬ 
ceited efforts were expended to bring about adequate utilization 
During peacetime, when there was plenty of labor available, it was 
not uncommon to find discrimination by unions, employers, or un¬ 
organized groups of workers. This, plus long-standing tradition, 
meant that in many places of employment Negroes were hired for 
the hot, heavy, dirty, and unskilled jobs. The same prejudice and 
traditions carried over into the war period, and it was not unusual for 
an employer to cry that his production was being held up because of 
a lack of manpower while failing to utilize fully every available type 
of labor in all types of jobs 

Recognizmg these facts, the President, m June, 1941, established a 
Committee on Fair Employment Practice Its function was by 
persuasive means and not by force to encourage the full participa¬ 
tion of all groups in the defense—and later war—effort. It had the 
power to investigate complaints and urge compliance, but could go 
no further. The committee was transferred to the War Manpower 
Commission with the proviso that it be retained as an organizational 
entity, Later it was reorganized as an independent agency,^^ but its 
functions lemained essentially the same 

“For examples see Menpotuer Beweto, December, 1043, Vol 10, No 12, p 5 

Executive Order 8802, dated June 25, 1941 

“Executive Order 9346, dated May 23, 1943 
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Partially as a result of tire F E.P C. and partially owing to the con¬ 
tinuous tightening of the laboi market m many areas, the practice of 
discrimination agamst non-whites declined Probably the practice 
of the Employment Service of refusmg to serve employers who were 
known to discrimmate had a beneficial effect in cutting down the ex¬ 
tent of the practice However, the results of the committee action 
were not long-hved. With Congress unwiUmg to enact a fair em¬ 
ployment practice law or to appropriate money foi the wartime ex¬ 
pedient, it ceased to function. Certainly the committee helped to 
cut down discrimination durmg its lifetime, probably it left some 
residue of added tolerance with many people However, in the 
postwar peiiod there still are many instances of racial discrimina¬ 
tion.^® 

The trainmg function of the commission was one that offered, to 
those interested, courses ranging from pre-job trainmg for a com¬ 
pletely inexperienced person to a part-time, on-the-job course to 
impiove the work of foremen and supervisors Some of the pro¬ 
grams were out-o£-plant tiaining for totally inexperienced persons 
such as children, women, or white collai workeis preparing to take 
a war job As the labor markets got tighter, it became more difficult 
to recruit tramees for unpaid pre-employment training. By early 
1943 the number taking such courses was dropping shaiply, and many 
of those enrolled were participatmg on a part-time basis wlnle keep¬ 
ing their regular job This did not reflect a drop m over-aU train¬ 
ing work being done, but only a slnft of the job into the plants wheie 
the tiamee was paid while leainmg. The courses weie adapted as 
much as possible to the needs of the employees, but except for tram- 
ing aids within the plants they were weU past their peak by mid- 


1943. 


A final big job of the commission was that of encouraging the 
efficient use of manpower. In the early stages of the wai- there was 
much talk, and with reason, about hoarding and underutilization of 
labor As long as such practices existed, it hardly made sense for 
the commission to urge that women leave their homes to take up in¬ 
dustrial jobs, that certam community services be curtailed, or that 
foreign labor be imported Although there had been work done on 
utilization earher in the history of the commission, it was not until 
1943 that a Bureau of Manpower Utilization was set up. In addi- 


There were many otlier groups of ‘labor reserves” that the commission worked 
hard to “sell” to employers However, their number and relative unimportance in 
the national picture preclude their discussion here For a consideration of diese 
various reserve groups see Manpower Review, June, 1943, Vol, 10, No. 6, passim 
Six agencies functioned in the training program Vocational Training for War 
Workers, National Youth Administration, Engineering, Science, Management War 
Training, Rural War Production Trainmg, Apprentice Trainmg Service, and Train¬ 
mg-Within-Industry. 
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tion to making the activities listed above, such as asking housewives 
to go into the war-plants, more reasonable, more effective use of man¬ 
power lessened the need for additional workers and cut some of the 
need for such extreme measures. 

The work of this bureau was almost entirely a non-compulsory 
type of service rendered to employers. A relatively small corps of 
industrial consultants was employed whose members were available 
to make surveys of manpower utilization practices in various plants 
and advise on methods of improvement Most of this work was car¬ 
ried on in the field by employees fiom the regional offices, although a 
few specialists were sent out from the national office when the situa¬ 
tion so dictated The Bureau of Manpower Utilization had a func¬ 
tion to peifoim that was potentially as important as any m the com¬ 
mission However, the tardy oiganization of the bureau and the 
heavy reliance on entnely voluntaiy methods kept it from fulfilling 
its task as well as might have been hoped 

Despite all efforts to meet manpower needs, it was almost impossi¬ 
ble to keep adequate numbers of woikei s in some types of low-paid, 
haid work. Some help in fillmg quotas for mamtenance-of-way 
work on the raihoads and for agricultuie was given by the importa¬ 
tion of woikeis from Mexico and some of tlie Caribbean islands 
Such workers had to be brought m under special agreements and 
rules and for Hmited periods of time. Between May and August, 
1943, more than 15,000 Mexicans entered this country, largely for 
work in the Southwest.^® 

The foregoing section has sketched the parts of the program of 
the War Manpower Commission that relied on voluntaiy compli¬ 
ance. Piobably no other goveinment waitime program that went 
so deeply into everyday life made so much of a fetish of talking or 
cajoling people into doing what was wanted of them Urging a 
housewife to accept a factory job or a stoie clerk to diop his seniority 
and take a job that obviously was temporary in an aircraft plant 
reached rather deeply mto habits and customs that were not quickly 
changed, in some cases more than a habit was involved A vested 
interest m a job, based on length of service, is an important right, to 
older workers in particulai. 

The development of quasi-compulsory methods 

The commission gradually found that in areas where labor markets 
were particularly tight it took more than voluntarism to do a good 

“ For a summary of various aspects of the utilization program see Manpower 
Review, October, 1943, Vol 10, No 10, articles by Frank H Sparks, Eugene G 
Bewkes, Carroll L Sharlle, Rhea Radin, John J Skelly, and odiers 

^“"Mexico Helps War Effort of Our Railroads" Manpower Review, December, 
1943, Vol. 10, No 12, p 10 
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]ob of manpower mobilization and utilization. Throughout all its 
existence the national office mamtamed an official position of favor¬ 
ing those methods that were acceptable to the people. But in local 
aieas and on the entire west coast, where extreme shortages of labor 
made the manpower situation especially acute, there were moves 
away from voluntary methods. An examination of a few of these 
plans will show the type of controls that weie imposed when the go- 
mg became too rough to depend on voluntary cooperation. 

Aldiough not so inclusive in the manpower utilization practices 
coveied, the establishment of the minimum waitune work week was 
a good example of sweeping, mandatoiy regulation of manpower 
policies In February, 1943, the President dhected that aU plants 
and facilities must, if they were to be deemed as making full use of 
then labor force, schedule a work week of at least forty-eight hours. 
The War Manpower Commission was given the job of determining 
all questions of mterpietation and application of the order. The 
chairman was allowed to prescribe a longer or shorter work week if 
he decided that such an exception would allow the busmess to con¬ 
tribute moie effectively to the war effort. 

Shortly after the appearance of the executive order the chairman 
issued the first general regulation concerning the interpretation and 
application of it. In the regulation it was provided that the mmi- 
mum week of forty-eight hours would be applied to labor-market 
areas and to activities (mdustries or parts of mdustries). In the be¬ 
ginning, the chairman listed ceitain areas or mdustries to which the 
minimum week was applicable, thereafter, he or the regional di¬ 
rectors could extend the required work week to other areas or indus¬ 
tries. Unless and until an area or mdustry was designated as sub¬ 
ject to the order, the employers therein were not required to 
lengthen their work week. 

The minimum wartime work week was defined as a scheduled 
work week of forty-eight hours except where such (1) would have 
been impractical owing to the nature of operations, (2) would not 
have eontributed to the reduction of labor requirements, or (3) 
would have conflicted with any federal, state, or local law limiting 
hours of work. In such cases, the minimum week was the greatest 
number of hours less than forty-eight that was feasible in the light 
of the operations, reduction of labor requirements, or law that made 
the longer week impracticable. 

The extension of the work week to new areas or activities was 
somewhat touchy in the sense that a longer week might m some cases 
cause the release of workers to the ranks of the unemployed In 
view of this fact, it was duected that a study of the effects of the 

” Executive Order 9301, dated February 9, 1943 
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longer week be made prior to its application. If it appeared that 
no workers would be released, the application was to go into effect 
at once. If it appeared that there would be woikeis released who 
could be placed promptly in suitable work, then the longer work 
week also should be put into effect at once. If the survey indicated 
the probable release of workers who could not be placed at once m 
suitable work, a schedule of gradual extension of the work week was 
to be drawn up by the employer; on appioval by an authorized 
representative of the commission, the week would be extended to 
schedule, while the Employment Service sought to place the persons 
released. 

The enforcement of the execubve order and the regulations issued 
under it was centeied in one provision. No employer could “hire 
any woiker in an area or activity designated as subject to the piovi- 
sions of Executive Order No. 9301, if the employer . . failed in 

any manner to comply with the provisions of . . , these Regula¬ 
tions in the plant, factory or other place of employment in which the 
worker would be employed.” An employer was not deemed to be 
utilizing his workers efficiently if they weie scheduled for less than 
foity-eight hours of work per week; and if he was not using his labor 
force efficiently he had no right to hire more workeis. If he needed 
more labor he should get it by extending the horns of work of his 
present employees. The regulation was specific on the point; he 
was not to hire more workers until he put his own organization in 
order. 

Of comse, it was not possible to apply such an order to every em¬ 
ployer. The following were exempted: (1) places in which fewer 
than eight persons were regularly employed; (2) any place of em¬ 
ployment prmcipally engaged in agriculture; (3) states and their po¬ 
litical subdivisions; (4) youths under the age of sixteen; and (5) in¬ 
dividuals who because of other employment, study or trainmg, 
household duties, or physical limitations were not available for full¬ 
time woik. 

The regulation was applied in critically tight labor-market areas 
all over the country. It was applied to the basic steel industry in 
the face of strong piotests by steel men. It was estimated that in 
that one industry alone the order resulted in the release of 50,000 
workers for other war production work. 

A more sweeping and inclusive compulsory manpower program 
was developed on the west coast in the summer of 1943. That gen¬ 
eral region, especially the areas around San Diego, Los Angeles, San 
Francisco, Seattle, and Portland, had an extremely heavy concen¬ 
tration of aircraft and shipbuilding, the shortage of labor was critical 
and it seemed impossible to fulfill aU the war production quotas set 



CIVILIAN MANPOWER CONTROLS 


479 


but there were extremely high turnover rates and exeessive labor 
hoarding and underutilization, all of which intensified the senous- 
ness of the situation. In the summer of 1943 it was estimated that a 
mmimum of 200,000 more war workers would be needed by the end 
of the year It was impossible to brmg that many more peisons 
into the area; housing and transportation facilities, schools, hospitals, 
and other community services could not stand the strain. Much of 
the labor had to be found right at home. 

Since voluntary methods had not succeeded in solving the man¬ 
power problem m the area, steps were taken to lay down compulsory 
rules and regulations. The War Production Board and the War 
Manpower Commission collaborated in developmg the West Coast 
Program, since the problem of production was so closely tied into 
the picture. The plan developed was based on two assumptions, 
tliat manpower could be made available locally and that the volume 
of production could be mamtained on the west coast. 

The key organizations in the program were Area Production Ur¬ 
gency Committees and Aiea Manpower Priorities Committees set up 
m each of the five critically tight urban areas mentioned above. 
The composition of each is not important, but they were made up 
primal ily of officials of important war agencies of the federal govern¬ 
ment located in that area 

The first job to be done was to rate the relative urgency of produc¬ 
tion of various goods in the local area. For example, was aircraft, 
ship repair, shipbuilding, or some other activity the most urgently 
needed production? Once these ratmgs were made it was neces¬ 
sary for the Manpower Priorities Committees to translate them mto 
labor requirements. These requuements and the priorities allocated 
had to take into consideration, aside from pioduction urgency, the 
amount of production lag if any, utilization of labor, hoarding of 
labor, personnel pohcies, and so forth. 

With the knowledge available, it was possible for the Manpower 
Priorities Committees to set employment ceilmgs statmg the largest 
number of workers that a certain employer was allowed The ceil¬ 
ing might put an employer m any one of three classes: I, in which the 
piesent labor force was below ceding and the employer might hire 
more persons (for these employers priorities of referral had to be 
set); II, in which the current labor force was at the ceiling and the 
employer was allowed to hire only replacements, and III, m which 
the labor force was over ceilmg and from which plants the employ¬ 
ment service could actively recruit workers to refer to other employ¬ 
ers (workers employed in such plants could get statements of avada- 
bihty enabling them to move to jobs with higher priority). 

*““West Coast Manpower Program." Manpower Review, November, 1943, Vol. 
in Nn n n 3 



480 


CIVILIAN MANPOWER CONTROLS 


All establishments permitted to hire workeis were to hire only 
from those leferred to them by the Employment Seivice, oi other 
channels approved by the W.M.C., such as a trade union or the Civil 
Service Commission No longer was the employer allowed to hunt 
around for his own labor supply and entice it with high wages if he 
could do so. In making referials, the Employment Service was le- 
quiied to give attention to a woikers highest skill as well as to the 
urgency of the employei’s need The ideal situation was to lefer 
a worker to the employe! witli the highest pnoiity rating who had a 
job open that would use the worker’s highest skfU If this could not 
be done, then the task was to balance worker skill m ceitain available 
jobs against the relative urgency of employers’ manpower clauns. 

It was noted that the effectiveness of manpower utilization was 
considered as a factor m determmmg the relative priorities of differ¬ 
ent employers In addition, manpower utilization surveys and pro¬ 
grams were an mtegral part of such work. Suiveys were begun on 
the request of management oi on the motion of appropriate govern¬ 
ment agencies The principal aims were to cut labor hoaidmg, 
undei utilization, absenteeism, and turnover, and to improve per¬ 
sonnel and prodaction techniques. 

Limitations were put on selective seivice withdrawals in plants 
with liigher priorities. When all of the above measures failed to 
supply enough labor powei, then the recruitmg of women and others 
was sanctioned The plan as outlmed for the west coast was the 
most drastic manpowei program coming fiom the war It did not 
work in practice as well as it did on papei, but it did much to solve 
the manpower problems of the area. Of primary mteiest, however, 
IS the degree of compulsion that was woven into the plan Employ¬ 
ers told the number of woikers they could hue and woikeis limited 
m their choice of jobs was a new departme. 

Programs similar to that of the west coast but much milder were 
introduced in many local labor-maiket aieas as their situation be¬ 
came acute, These local piograms were adaptations of standaids 
and controls issued for the local aieas by the Washington office. 
While there were wide variations, the plans weie basically similar 
to the controls developed for the west coast and othei pioneering 
local plans. They included restiiction of movement of workers 
from one war job to another without a lelease from the fiist em¬ 
ployer, lestrictions on liiring by individual employeis, plans for dis- 
couiaging migration into the tight aieas, and plans foi improving 
the effectiveness of labor utilization 

In good part, the development of local piograms instead of any 
soit of nation-wide progiam was due to the insistence of the National 
Management-Labor Policy Committee that whenever possible local 
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problems should be solved locally. These local plans ranged from 
informal discussions and agreements to formalized and rather tightly 
drawn programs Their effects were varied, but it was clear that 
many of them were genuinely helpful. The fact that m many of 
the areas there was a reluctance to include stringent controls de¬ 
tracted from their effectiveness Even during the war the value 
judgments of much of the public, management, and labor were such 
that they held on to mdividual freedoms at the expense of effective 
operation. Although there was some danger in relinquishing any 
right or liberty, even in wartime, too strict adherence to standards 
of value and behavior built up in peacetime was not in the interest of 
the most effective prosecution of the war. 

The value of the manpower program 

By the end of 1943 the nation’s manpower problems had reached 
their peak of acuteness and the programs followed by the commis¬ 
sion were rather well defined and were not to change basically. 
One reason for the predominantly voluntary program followed by 
the commission was the attitude of the Piesident, clearly seconded 
by Chairman McNutt, that there should be no legislation that en¬ 
abled the government to order all persons in the nation mto civilian 
]obs in which they were needed, that is, national service legislation 
The absence of any means of compulsion put the officials of the 
Manpower Commission in a rather difficult position. War Labor 
Boaid officials had executive orders and, later, legislation back of 
them m their resolvmg of wage questions. But except for the execu¬ 
tive order on the minimum wartime work week, the manpower 
officials had no such backing They were forced, therefore, to use 
those regulations and poheies with which labor and the public would 
agree, and in a nation that encourages an economic individualism 
as much as does the United States, tiiere is a rather sharp limit on 
acceptance of governmental restriction. 

As a consequence, the manpower program was a sort of hodge¬ 
podge of activities varying sharply from one region or aiea to an¬ 
other The policy of leaving much regional and local autonomy 
m meeting problems also contributed to the inconsistency How¬ 
ever, the variations m action did conceal a considerable similarity m 
general aims In the latei stages of the war almost all regions and 
areas were trymg to keep “in-migration” at a minimum by procuring 

“ On January 11, 1944 the President m his message on the state of the Union en¬ 
dorsed national service legislation subject to pnor estabhshment of four other meas¬ 
ures These were. (1) a reahstic tax law, (2) a continuation of the law for re¬ 
negotiation of contracts, (3) a law regulating food costs adequately, and (4) early 
reenactment of die Stabilization Act of 1942 tiiat was to expire in June Nothing 
came of tire endorsement, with its carrful limitations 
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the manpower needed by essential activities at home. This meant 
emphasing the use of labor-i eserve groups, cuttmg absenteeism and 
turnover rates, stopping labor hoaiding, encouraging any modifica¬ 
tion of jobs that would make it possible for available labor to do the 
job, and encouraging forty-eight hours of work per week and moie 
efficient utilization of the labor force. Almost any manpower offi¬ 
cial would have given some such hst of aims if he were asked what 
his program included. Theiefore, the varying actions of diffeient 
areas, although in pait a reflection of lack of understandmg or mitia- 
tive on the part of some persons, were also in many instances an 
mdication of different points of view and approaches to the man¬ 
power problem of the aiea or region rather than different basic aims. 

Shortly after the close of the war the commission was teimi- 
nated,^® but not all of its functions ceased at once The organiza¬ 
tions that had been m existence before the war were transfeiied to 
other government agencies that were permanent parts of the federal 
organization, mostly to the Department of Labor However, much 
of the wartime work in developmg area and industry progiams, m 
encouragmg manpower utilization, and in administering the mini¬ 
mum wartime woik week was discontinued One difference be¬ 
tween the two postwar periods, however, was that after the second 
war the potential core of any future manpower mobilization pro¬ 
gram, the United States Employment Service, was kept alive and 
given operatmg funds Although the local offices weic returned foi 
operation to the states in November, 1946 (the wisdom of which 
was debatable), they aie still functioning. In view of theii iccog- 
mzed value both as placement agencies and as a necessaiy adjunct 
of an unemployment compensation progi am, there seems little likeli¬ 
hood that there will be a repetition of the unwise cut in funds that 
put the service in a state of suspended animation for nearly fifteen 
years after the first World War. 

From the above discussion it is clear that the Manpower Commis¬ 
sion IS important primarily as an example of non-legislative govern¬ 
ment controls As has been noted at other points m this study, an 
incieasmg amount of government control is coming m that mannei 
Sweeping changes m the labor force and its composition and in ways 
of living and earning a living were mduced without legislative force, 
except for the drafting of men for service in the aimed forces The 
program was leasonably effective and much genuinely beneficial 
work was done It has been suggested that in some cases more 
coercive power would have allowed more effective work However, 
m view of the unwillingness of the President and Congress to enact 


“Executive Order 0617, dated September 19, 1945. 
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national service legislation, which would have allowed control over 
civilian manpower as well as military, the manpower job that was 
done with the tools available was commendable. 


Questions 


1, Was theie any direct conflict between hours provisions of the Fair 
Laboi Standaids Act and the wartime manpowei piogiain? Explain 

2 Were the manpower policies followed during the war too lenient? 
Should theie have been a more forceful program of directing persons into 
important jobs and keeping them there? 

3 To what extent was the manpowei pioblem a series of local problems 
that needed to be handled at the local leveP Why? 

4 The mefiicient use of manpower was one of the knotty problems faced 
by the Manpower Commission Do you think efficient utilization of 
manpower was a pioblem that could be handled by government action? 
Why 01 why not? 

5 Was it wise for the Manpower Commission and the War Labor Board 
to be separate from the Department of Labor? Why oi why not? 

6 Evaluate national seivice legislation, which would give the govern¬ 
ment power to duect the activities of civilians m a manner similar to 
that used with the aimed forces, as a means of handling manpower 




Chapter XXIV 

OTHER STATE AND LOCAL LABOR CONTROLS' 


The place of state labor legislation 

In eaiher chapteis frequent reference has been made to state, 
and infrequently to local, labor controls. It will be recalled that 
states, actmg under their police powers, have been active in the regu¬ 
lation of child labor, hours of woik, safety and health conditions, 
wages, and other matters. However, our emphasis, especially with 
regard to recent events, has been placed on federal legislation. This 
has been done m part because of the very gieat mcrease in the ex¬ 
tent, coveiage, and impoitance of federal legislation that has come 
in the years since the late 1920’s. Another reason for the emphasis 
on federal action is the impossibility of treating comprehensively 
state laws that include such wide variations fiom one state to an¬ 
other However, there are certain fields of state action, in addition 
to those aheady discussed, that are of sufficient impoitance to raent 
some attention. There are also some actions of local governments 
that have enough influence to warrant bnef discussion. 

Under their police power—the power to legislate for the general 
wehaie of the public—states can enact almost any regulation that 
they see fit, as long as the control does not override constitutionally 
protected rights and if the reasonableness required by the due proc¬ 
ess clause of the fourteenth amendment is not violated. In this con¬ 
nection, it should be i epeated that the people have no rights, not even 
that of life itself, that cannot be taken if the legal proceedings by 
which the right is taken are reasonable The fact remains, however, 
that although the states have the widest latitude for regulation, con¬ 
cepts of what is and is not in the public interest vary widely. There¬ 
fore, the most characteiistic tiait of state labor regulation is the ex- 
tieme variation between one state and another 

For example, it has been noted that every state has some foim of 
child labor regulation and all have enacted workmens compensa¬ 
tion laws, but the differences in the laws are extreme In many 

Not all of the materials dealt with in tins chapter arose out of the v/ar or post¬ 
war period However, since tlie major subject dealt with in tlie chapter is state 
labor relations laws and m tliese much of the development after 1939 served as a 
guide for postwar federal acbon, labor relations and other state controls are mcluded 
at this point 
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other fields there is not even so much nominal similarity in action. 
Perhaps half of the foity-eight states have some laws significantly 
affecting labor relations, fewer than half have anti-injunction stat¬ 
utes, and only seven have statutes of fair employment practice. So 
the story goes, there are all types of good, bad, and mdiiferent action 
plus many mstances of complete inaction. 

There are many cases m which both state and federal governments 
enact regulations m the same field, such as wages or hours, for ex¬ 
ample. In such instances, the federal regulation prevails in occupa¬ 
tions that aie a part of or affect mteistate commerce ^ State laws 
prevail m industries that are clearly intrastate, such as restauiants, 
laundries, retailmg, and the like However, as has been noted, 
where the state law is the more demanding, it can be apphed even 
in those aieas subject to federal control, since enforcement of the 
state law would not lessen the effectiveness of the federal law. Pre¬ 
sumably, state controls could not be enforced, however, if it could 
be proven that the enforcement had a haraiful effect on mteistate 
commerce 

From the point of view of what is best for the entne economy, per¬ 
haps the greatest weakness in state control of labor problems is the 
wide variations just noted There are a number of reasons for this 
One is that the great diversity m legislative requirements may give 
the businessmen in one state a competitive advantage over those in 
another This situation always serves to discourage states from go- 
mg ahead as leaders in the enactment of laws that may put a finan¬ 
cial burden on their employers who compete with other businessmen 
from outside the state not subject to equally exactmg laws Of 
course, lower legislative requirements will not always be sufficient 
to overcome other disadvantages, such as greater transportation 
costs or a less efficient labor supply, but if other factors are relatively 
equal, the competitive advantage may be marked. 

Another disadvantage of state regulation is that the more exactmg 
laws may be cucumvented by the location or relocation of industry 
If one state has legislation conceinmg wages or the employment of 
women that is inconvenient or expensive to employers, relatively 
mobile industry, such as a clothing or shoe factory, may be moved. 
If this IS not done, new plants, at least, will avoid states with such 
laws if other conditions influencmg location are equal. The effect 
on the migration or selective location of an industiy will depend on 
its cost structuie and the savings that seem probable 

Despite objections to and weaknesses m state labor legislation, 
there is and will contmue to be many state enactments contiollmg or 


“This would not be true where, as in tlie union security provisions o£ tlie Taft- 
Hartley Law, the federal Congress specifically gives precedence to state legislation 
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affecting labor. Aside from wages, hours, workmen s compensation, 
and other regulations previously noted, there are a number of other 
areas of state control that are important enough to merit attention 
These include: measures to lessen the number of disputes and to 
aid in the settlement of disputes that do aiise; laws contiolling dis¬ 
criminatory employment practices, laws restricting the activities of 
unions, and others. In addition, some local ordinances in roughly 
the same fields are of importance. Let us examine some of these 
laws 

State labor relations laws 

State labor relations acts have not been passed in as many states as 
have other types of control. However, the ten such laws enacted by 
the beginning of 1947 were important for a number of reasons. 
First of all, they were important for the influence they have had on 
labor relations witlnn the state boundaries The state laws also are 
worth noting in some detail for their influence on fedeial action. All 
of the ten state laws weie passed after the National Labor Rela¬ 
tions Act, but a numbei of them enacted a few years aftei that law 
took an entirely different approach to labor relations Since the 
states are to a considerable extent smaller areas of jurisdiction in 
which legislative experiments can be tried out, it is probable that the 
state laws influenced the provisions wiitten into the Taft-Haitley 
management-laboi relations act. 

The ten states having labor relations acts in Januaiy, 1947, and 
the year of their passages are: Colorado (1943), Connecticut (1945), 
Massachusetts (1938), Michigan (1939), Minnesota (1939), New 
York (1937), Pennsylvania (1937), Rhode Island (1941), Utah 
(1937), and Wisconsin (1939)® Geneially, these laws have fol¬ 
lowed in good part the National Labor Relations Act, but several 
of them have gone rather far into the field ot mediation and ai filtra¬ 
tion of disputes * Where stated, the public policy underlying the 
acts has been that public mterest and well-being demand that ceitain 
regulations of labor relations be enacted,® 

Essentially, the piovisions of the laws center aiound tlnee general 
subjects: (1) unfair labor practices of employers, (2) election and 
certification of employee representatives, and (in about half the 
laws) (3) unfair practices of woikers The unfair labor practices 
of employers cited in most of the laws covei the practices proscribed 


“Prentice-Hall’s Complete Labor Equipmevi, Vol 3, State Labor Laws 
“Colorado, Michigan, Minnesota, and Wisconsin 

“Yoder, Dale, “State Experiments m Labor Relations Legislation” Annuls of 
the American Academy of Political and Somal Science, November, 1946, Vol 248, 
p 130 
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in the original National Labor Relations Act In addition, a num¬ 
ber of laws list spymg on employees, the deduction of dues without 
written notice, refusal to discuss grievances, and a few other more 
unusual items as unfair practices ® 

The unfair labor practices of employees include the following, 
although the list is not complete: (1) coercion or intimidation of 
other employees, (2) violation of union agreement, (3) striking, 
picketing, or boycotting unless the action is authorized by a majority 
of employees, (4) sit-down strikes, and (5) coercion or mtimidation 
of employer.'^ Various other provisions will be noted as some of the 
individual laws are described. 

The Connecticut State Labor Relations Act of 1945 may be noted 
as one example of state action. Owing to its late enactment, it had 
the benefit of the experience of other states from which to profit. 
It does not follow the example of a number of the later state laws in 
spelling out unfair labor practices for employees There is, how¬ 
ever, a rather comprehensive list of unfair practices for employers. 
These include (1) spymg upon employees to learn about their col¬ 
lective baigaming activities, (2) preparing or keeping a blacklist 
of union members or sympathizers, (3) dommatmg or interfering 
with the foimation of a union, (4) requirmg union membership or 
lack of it as a condition of employment, (5) discriminating with re- 
gaid to hire or tenure m favor of a company union or in opposition 
to an independent one, (6) refusing to bargain collectively with 
bona fide union representatives, (7) refusing to discuss grievances 
with representatives of employees, (8) discharging or discrimmating 
for giving testimony under the act, and (9) interfering in any other 
way with the fieedom of workers to organize in independent unions 

Provision is also made for the labor relations board established hy 
the act to determine appiopiiate bargaining units and representa¬ 
tives m these units In case of alleged unfaii labor practices, the 
boaid holds hearmgs and otherwise acts in much the same manner 
as the national board did, except that no attorney for the state board 
makes any attempt to demonstrate the merits or demerits of the com¬ 
plaint. Of course an appeal may be made to the courts of any board 
order 

While the Connecticut act was one of the most recent of the gen¬ 
eral labor relations acts passed by a state,® the New York act was 
one of the earhest, and it will be noted for purposes of comparison. 

“ Prentice-Haffs Complete Labor Equipment, Vol 3, State Labor Laws. 

’ Ibid, 

“Many states have pul some legislative block m the way of the closed shop or 
other specific practice However, tliese are not classed as general labor relations 
acts because they attack only one type of problem 
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It was enacted in 1937 ° for the purpose of enabling employees “to 
possess full freedom of association, actual liberty of contract, and 
bargainmg power equal to that of their employers.” This pohcy 
was espoused because the New York legislature held that the denial 
of full freedom to organize tended to depress wages and that this 
in turn resulted in (1) lecurrent and aggiavated busmess depres¬ 
sion, (2) greater dispaiities between production and consumption, 
(3) unemployment, and (4) increased relief expenditures There¬ 
fore, this law, as was true of the federal act, was as much an attack 
on economic problems as it was an attempt to ensure respect for an 
individual and the collective light of working groups to form unions 
if they wished to do so. 

The unfan- labor practices are similar to those listed by the Con¬ 
necticut act; they mclude (1) spying on employees, (2) preparing 
or keeping an anti-union blacklist, (Q) dommatmg or interfering 
with the formation or functioning of a bona fide union, (4) requir¬ 
ing as a condition of employment membership m a company union 
or non-membership in a non-dominated one, (5) discrimination in 
terms of hue or tenure on the basis of union membership or non- 
membership, (6) refusal to bargam collectively with union repre¬ 
sentatives, (8) discrimination or discharge because an employee has 
given testimony or other infoimation concerning violation of the 
act, and (9) domg any other act that mterferes with the right to 
organize As in the Connecticut and otlier acts, the state labor rela¬ 
tions board has the job of determimug appropriate bargainmg units 
and ascertaining the identity of employee representatives in those 
bargammg units. Appeals to the courts are allowed from any order 
or other action of the board m an unfair labor practice case 

Like the Connecticut law, the New York law was written to ex¬ 
tend to mtiastate workers roughly the same guarantees as were con¬ 
tained m the national law. The body of doctrine and experience 
that has evolved, especially from the New York law with its longer 
life, shows that the two were relatively liberally administered and 
were of benefit to union groups. The philosophy and application of 
some of the state laws cannot be thus descnbed; the Mmnesota 
State Labor Relations Act of 1939 is an example. An examination 
of the important provisions of tlie act will emphasize this point of 
view. 

The Minnesota law is one which mixes preventive and curative 
labor legislation; that is, the law seeks through the stipulation of cer¬ 
tain rights and duties of both employers and employees to prevent 
misunderstandings and disputes from occurrmg. If, despite the 

“ 1937 Laws, Chap 443 

'“Acts of 1939, Chap. 440, Amended Laws of 1943, Chap. 624. 
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various measuresj strikes or lockouts do occur, the law makes pro¬ 
vision for conciliation that may serve to close the dispute. Before 
notmg the dispute-settlement methods, the rights and duties of both 
employers and employees are of interest 

The act prefaces the statement of unfair labor practices with a 
section guaranteemg the right of both employers and employees to 
uncoerced association with any organization of their choice for pur¬ 
poses of collective bargaining. FoUowmg is an extended list of un¬ 
fair labor practices for employees or labor unions. These include: 
(1) striking in violation of an agreement, (2) strikmg without giv- 
mg certain notice or observing a “coolmg-off” period in ceitam 
mstances, (3) seizure or occupation of property during a labor dis¬ 
pute, (4) picketing with less than a majority of the pickets on duty 
bemg employees of the picketed establisliment, (5) picketmg by 
more than one person per entrance when no strike is m progress, 
(6) interfering with the operator of a vehicle when neither owner 
nor operator of the vehicle is a party to the strike, (7) coercing 
a person into joining any labor organization or strdce agamst his 
wdl, (8) strikmg without approval voted by a majority of the votmg 
employees in the struck bargammg units, and (9) engaging in a 
secondary boycott agamst a processor of agricultuial produce. All 
of these unfair practices except the first are declared to be unlawful 
acts. It is also unlawful to mterfere with the free use of public 
roads, streets, and highways, or vTOngfully to obstruct "ingress to 
or egress from any place of business or employment.” 

A list of unfair labor practices for employers is also given; they 
are forbidden to: (1) institute a lockout in violation of an agree¬ 
ment, (2) institute a lockout before giving notice of a required 
length or before the end of a "coohng-off” period prescribed m cer- 
tam instances, (3) discriminate m hire or tenure m older to dis¬ 
courage union membership, (4) discriminate agamst or lock out an 
employee for giving testimony under the act, (5) spy on employees 
exercismg their right to free and unconltioiled organization, and (6) 
prepare or cuculate a blacklist directed agamst members of or sym¬ 
pathizers with unions Practices two, four, five, and six aie declared 
to be unlawful acts, just why a lockout m violation of an agreement 
or discrimination agamst union members are less undesirable than 
the other unfair practices is not readily discernible. 

An injunction by state courts to prevent or stop the commission 
of unfair labor practices is allowed, although infrequently used, iE 
the writ is based on testimony m open court and is returnable in 
seven days However, the court has sixty days in which to decide 
on an application for a temporary mjunction before the temporary 
restraming order is automatically dissolved. Such a period of tune 
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allowed for a lestraining order is more than seems warranted. It is 
utterly impossible to maintain the status quo in a labor dispute for 
two months. 

The law carries a rather extensive section on the jurisdictional 
dispute and how it is to be handled. Where such a dispute exists and 
IS used as the basis of picketing or a strike against an employer, that 
fact is to be certified to the Governor by the chief labor conciliator 
of the state agency. The Governor may at his discretion appoint a 
referee to hear and decide the dispute. If both unions are members 
of the same federation, the referee is to decide the issue on the basis 
of any agreement as to jurisdiction that the two unions may have 
signed, or the charters which they have been granted, or on the past 
history of the organization. Piior to the naming of a referee the 
disputants may submit the issue to arbitration by some labor tribunal 
named by the paient federation or perhaps chosen by the parties. 
Once a referee is named or a tribunal established, it is unlawful to 
strike, picket, or boycott because of the dispute 

As previously noted, the act includes a number of provisions for 
settling disputes that have broken out instead of laying emphasis 
on measures that might prevent their development. An indication 
of the general philosophy back of the Minnesota act is given by the 
fact that it is administered by a labor concihator Unless disputes 
occur there is no need for a concihator, while it would be foolish to 
assume that any law could be so drawn as to prevent all disputes, 
the title of the admimstiatoi imphes a different philosophy as to the 
proper functions of the state labor relations act than is shown in laws 
such as that of New York. 

The dispute-settling provisions of the act are of interest. First of 
all, if it is desired to negotiate a new agreement or modify an existmg 
one, a notice m writing must be given to the other party If no 
agreement is reached within ten days of the serving of notice, then 
a notice of intent to institute a strike or lockout can be given. How¬ 
ever, no lawful strike or lockout can begin for ten days after the 
second notice is filed Meanwhile, the state labor conciliator may 
take jurisdiction over a dispute if requested by either party to do so. 

If a dispute in any industiy affecting public interest is not settled 
by the above means, there is another possible action The laboi 
concihator notifies the Governor of the situation. Upon such notifi¬ 
cation, the Governor may but is not requned to appoint a commis¬ 
sion of three persons to investigate and report on the dispute and 


“ "Afiected with a public interest” is not a clearly definable phrase. According 
to the law, tins refers to (but is not restricted to) businesses supplying the necessi¬ 
ties of life, safety, or health This does not clarify much, since “necessities,” 
“safety,” and “health" may be variously interpreted 
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the relative merits of the disputants’ contentions. If the Governor 
decides to name a special commission, he must notify tlie conciliator 
of that fact; the conciliator in tmn will notify the parties to the dis¬ 
pute. Once this last step has been taken, no strike or lockout or any 
change affectmg the dispute may take place for thirty days. Mean¬ 
while, the special commission, composed of a representative of work¬ 
ers, of employers, and of the public, must lepoit to the Governor 
within the first twenty-five days of the same period. After the thirty- 
day “coolmg-ofif” penod has elapsed, unless it is extended by agree¬ 
ment of the prmcipals they are free to strike or lock out as they see 
fit 

A final means of settlement outlined in the act is arbitration 
Such action is to come only after written agreement of the two 
parties as to the terms and conditions under winch it may take place. 
The labor conciliator may, if requested, act as a member of an ar¬ 
bitration tribunal or appoint members thereto. It is doubtful if a 
person can long retaui a reputation as an impartial concihator once 
he has served on a few arbitration panels m which he was forced to 
take a definite stand, usually favoimg one party or the other 

At the risk of overemphasizing state labor relations acts, the gen¬ 
eral provisions of the Wisconsin act will be reviewed This is done 
for two reasons. That state enacted in 1937 a statute similar to the 
New York law discussed earlier; two years later the law was replaced 
by a measure changing the emphasis sharply A second reason 
for the examination is that Wisconsin has been regarded for years 
as one of the more progressive states, in so far as labor and social 
legislation is concerned. The title of the Wisconsm act illustrates 
a difference in philosophy from a strict labor i elations law. the Em¬ 
ployment Peace Act. It is founded on the stated intentions of pro¬ 
tecting the interests of employer, employee, and the public, and not 
allowing the rights of disputants "to mtrude duectly mto the primary 
rights of third parties to earn a livelihood.” 

In an attempt to ensure these rights, the act lists the unfair labor 
practices of employers and employees For employers these are 
(1) to interfere with employees m the exercise of then right to 
organize, (2) to form or foster a company-dominated union, (3) to 
discriminate in hire or tenure so as to encourage or discourage union 
membership, (4) to refuse to bargain collectively with representa¬ 
tives of a majority of the employees, (5) to bargain collectively with 
a mmority of the employees, (6) to violate the terms of a collective 
agreement, (7) to refuse to accept the ruling of a tribunal whose 
jurisdiction previously had been accepted, (8) to discharge an 


“Laws, 1939, Chap 57 
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employee for giving testimony, (9) to check ojff tinion dues ex¬ 
cept on receipt of signed individual permits to do so, (10) to spy on 
employees exercismg their light to organize, (11) to make or circu¬ 
late a blacklist, and (12) to commit any crime or misdemeanor in 
connection with a labor dispute. 

For employees there is another long hst of unfau* labor practices. 
These include. (1) to coerce an employee mto joining a union, (2) 
to mtimidate an employer or coerce him mto interfering with em¬ 
ployees exercising their right to orgamze, (3) to violate any terms 
of a collective bargaming agreement, (4) to refuse to accept the 
ruling of a tribunal whose jurisdiction previously had been accepted, 
(5) to boycott or picket without the approval of a majority voting 
by secret ballot, (6) to hinder or pi event lawful work by picket- 
mg, threats, and so forth, (7) to engage in a secondary boycott, 
(8) to take unauthorized possession of property as a part of a labor 
dispute, (9) to fail to give the requued notice of intent to strike, and 
(10) to commit any crime or misdemeanor in connection with a 
labor dispute. 

The act is admmistered by a thi-ee-man employment relations 
board to which any controversy concerning an unfair labor practice 
may be submitted After a hearmg before representatives of the 
board, a final ruling is made that is subject to court review The 
board also has the task of nammg, when necessary, appropriate bai- 
gammg units and the proper bargaining representatives for such 
units. In addition, it is empowered to name a mediator to act in 
any dispute, such a mediator can be named with or without the re¬ 
quest of one of the paities to the dispute 

Under the law as modified m 1945,^® an employei is allowed to 
sign an “aU-union agreement” only if two-thuds of the voting em¬ 
ployees in a unit approve by secret ballot the signmg of such a con¬ 
tract Howevei, the two-thirds approval is not enough unless it 
also represents a majority of all employees in the bargaming unit 
Thus, a closed or union shop agreement requnes the approval of 
two-thirds of those voting in an election oi a simple majority of all 
employees m the bargaining unit, whichever is greater 

We have now exammed briefly four state labor relations laws 
Nearly all requirements to be found m any of the states may also be 
found m one of these laws There are a few exceptions One is 
the requirement in the Colorado law that “each collective bargaining 
unit, local labor union, and company union” be incorporated. An¬ 
other exception is the Colorado prohibition of a labor dispute to 
force an employer to join a union and quit working in his own busi¬ 
ness. 

Laws. 1943, Chap. 475, Laws, 1945, Chap 424. 
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Perhaps the laws are important not so much for their coverage of 
employees as for their mfluence on subsequent federal legislation. 
Professor Yoder speaks of the states as “laboiatoiies for experimen¬ 
tation in legislation and government” Certainly the experiment- 
mg of Wisconsm and Minnesota can be seen clearly in the Taft- 
Hartley Labor Management Relations Act. 

Other state laws aflFecting labor relations 

Discussion of ten states with labor relations laws tends to leave 
an erroneous impression that only ten do anything to regulate labor- 
management relations. This is far from true; for example, the Bu¬ 
reau of Labor Statistics reported in mid-year 1947 that fomteen 
states had recently adopted legislative or constitutional provisions 
prohibiting the closed shop These states are Arizona, Arkansas, 
Delaware, Georgia, Iowa, Maine, Nebraska, New Hampshire, North 
Carolina, North Dakota, South Dakota, Tennessee, Texas, and Vir¬ 
ginia. In addition, Alabama already had a law that amounted to 
the same thing. Most of the laws get at the closed shop through a 
provision that the right to work shall not be abridged because of 
membership or non-membeiship m a union and tliat a contract re- 
quirmg either is unlawful. In a number of other instances, closed 
shops are conti oiled if not outlawed. Attention has aheady been 
called to the Wisconsin lequu-ement of a two-thhds-and-majority 
vote in favor of it In Kansas such a contract is allowed if approved 
by a majority vote, while in Colorado it takes the acclaim of three- 
fourths of those votmg to justify the closed shop agreement. 

A httle further removed from labor-management relations but 
having some effect are the state laws that requu'e union registration 
and financial reports from them. As of April, 1947, Alabama, Colo¬ 
rado, Delaware, Florida, Idaho, Kansas, Massachusetts, North Da¬ 
kota, South Dakota, and Texas had such laws.^® In each of tliese 
laws other than that of Massachusetts some regulation of the internal 
affairs or functioning of tmions is included, matters of election and 
qualification of officers commonly being subjected to control The 
regulatory provisions other than those relevant to registration and 
the filing of reports have not been well received in the courts, For 
example, the attempt of Texas to require all union organizers to 
apply for a license to the Texas Secretary of State before solicitmg 
union members was held to violate the guarantee of freedom of 

“Yoder, D,, op cit, p 130 

“ “Legislative Restrictions on tlie Closed Shop ” Monthly Labor Review, June, 
1947, Vol 64, No 6, p 1050 

“ "State Laws Requiring Union Registration and Financial Reports,” Monthly 
Labor Review, June, 1947, Vol 64, No 6, p 1052. New Hampshire enacted a 
similar law in its 1947 legislative session. 
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speecli made in the first amendment,” Similarly, the Florida at¬ 
tempt to require an annual license for union business agents and 
that such persons had to be citizens of good moral character who 
had lived in the United States foi ten yeais was disallowed by the 
federal couit. It was held to violate the National Labor Relations 
Act, also, the refusal to allow a union to function as such if it failed 
to file a report was held to conflict with that actd® In addition, state 
courts have invalidated some of the restrictions, such as that of 
South Dakota on the organization of agricultural workers and the 
Colorado requireinent of incorporation. 

There is at least one other field of state control that affects labor- 
management relations, that is the provision for aiding in the adjust¬ 
ment of labor disputes. Laws that put the state in the business of 
tiying to settle labor disputes aie relatively old; they began in 
Maryland m 1878 and spread rapidly, By 1900 twenty-five states 
had laws oi constitutional provisions on the subject Provisions for 
such action continued to spread, and by January, 1943, the number 
of political jmisdictions with similar plans had grown to thirty-mne 
states and two territories.^® These laws vary widely in detail and 
in means specified for their application, some piovisions on the books 
for years remain inopeiative, as is the case with the Ohio law. Al¬ 
though few of the states provide for action by the Governor to aid 
in dispute settlement, it has not been uncommon for such action to 
be taken Active endeavors by most states are a product of the 
years since 1935; the action is becommg more widespread but not 
too effective Salaries paid and the cahber of persons used are in 
many cases not conducive to the highest efficiency. 

Restrictive state controls in postwar years 

Many state legislatures, in regular or special sessions, enthusias¬ 
tically followed or extended in 1947 the unfriendly attitude already 
noted above. In that year all but seven of the states enacted some 
form of labor legislation. These acts ranged fiom the protective 
non-discnminalion law of Connecticut to labor relations laws in 
some states that were almost as bioad in their scope as the Taft- 
Hartley Law. Almost every type of labor control was enacted by 
one oi more states, but the majority dealt with labor-management 
relations, union security, and secondary boycotts So m many m- 

Thomas v. Collins, 323 U S 516 (1944). 

^‘Hlll u Watson, 323 U S 538 (1944) 

Kaltenborn, H S., op cit, pp 171-172; die nine states making no provision were 
Delaware, Florida, Mississippi, Missouri, New Mexico, North Dakota, Tennessee, 
Virginia, and West Virginia. 

^’Por a summary of tlie content of these laws see. Prentice-Hall’s Complete Labor 
Equipment, Vol 3, State Labor Laws 
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stances workers were subjected to federal and state restrictions in 
the same year. Let us note these controls briefly 

Union security clauses, especially closed shop clauses, came in for 
much attention by the states. Arizona and Arkansas laws specified 
no closed or union shop, Delaware, on the other hand, did not pro¬ 
hibit the closed shop, but stipulated that it was not an unfair labor 
practice to refuse a closed shop Georgia forbade the closed or 
union shop, as did Iowa, similar action was taken by Nebraska and 
New Hampshire Maine, on the other hand, prohibited only the 
closed shop. New Mexico’s legislature enacted an amendment to 
its constitution, but a favorable vote was required to make it effec¬ 
tive. North Caiolma and North Dakota imposed legislative re¬ 
strictions on the two types of union agreement; South Dakota, Ten¬ 
nessee, Texas, and Virginia did likewise. 

Eleven states thus outlawed closed and union shops and another 
the closed shop; usually, the maintenance-of-membership clause 
was included m the prohibition. Another such outlawing awaited 
only a favorable vote on a constitutional amendment In a few 
other cases, there were some restrictions put on the closed shop. 
Also, a number of the union secuiity provisions prohibited oi limited 
the checkoff of union dues Iowa carried the limitation of check¬ 
offs fuithest by allowmg the deduction of dues only upon written 
consent of the employee and his oi her spouse. 

Strikes, picketmg, and boycotts came in for considerable regula¬ 
tion. California, Delaware, Idaho, Iowa, Minnesota, Missouri, North 
Dakota, Oregon, Pennsylvania, Texas, and Utah forbade secondary 
boycotts. In a similar vein, mass picketing was frequently declared 
unlawful, and m a few states strikes in pubhc utilities were pro¬ 
hibited Some states also prohibited jurisdictional strikes or re¬ 
quired majority authorization for strikes or picketmg 

Other state laws were enacted, but lestiictive legislation such as 
that outhned was the action most frequently taken. Enactment of 
protective labor legislation or the raising of standards, except for 
workmen’s compensation, was indeed rare and atypical. The gen¬ 
eral anti-union sentiment so apparent m the flist session of the 80th 
Congress was observable m many of the state capitols. There were 
exceptions, but the major portion of the restrictive legislation was 
passed in southern and midwestein states where agricultural inter¬ 
ests still were large and powerful. 

The tabular summary shown^^ on page 496 indicates the general 
nature of state controls on industrial relations that were enacted m 
1947. 

Taken from Monthly Labor Review, September, 1947. Vol. 65, No. 3, p. 279, 
based on reports up to September 1, 1947 
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Registration and 
Financial Reports 
of Labor Unions 

1 

1-— 

1 Delaware 

1 New Hampshire 
North Dakota ’ 

Strikes by 
Public 
Employees 

Michigan 

Missouri 

1 New York 

Ohio 

1 Pennsylvania 

1 Texas 

1 

Regulation of 
Disputes m 
Public 
Utibties 

Florida 

Indiana 

Alassachusetts 

Michigan 

Missouri. 

Nebraska 

New Jersey 
* Pennsylvania 
Texas ^ 

Virgmia 

Wisconsin 

Restriction on 
Jurisdictional 
Disputes 

Cahforma 

Massachusetts 

Michigan. 

Missouri 

Penusylvaaia 

Wisconsin 

i 

1 

i Prohibition of 
Secondarj' 

I Boycotts 

1 

1 

California 

Delaware 
j Idaho 

Iowa 

1 Minnesota 

Missouri 

North Dakota ’ 

Oregon 

Pennsylvania 

Texas 

Utah 

1 

Restriction of 
Picketing and 
Other Strike 
Activity 

1 Arizona 

1 Connecticut 

1 Delaware 

1 Georgia 

1 Idaho 
i Michigan 

Missoun 

North Dakota ’ 
Pennsylvania 

South Dakota 

Texas 

Utah 

1 

Prohibition of 
Closed-Shops or 
Other Types of 
Union Security 
Agreements 

Arizona * 

Arkansas 

Delaware 

Georgia 

Iowa 

Maine ^ 

Nebraska 

New Hampshne ^ 
North Carolina 
North Dakota ® 
South Dakota 
Tennessee. 

Texas 

Virginia 


496 


^ Permits tiie makmg or maintenance of ‘‘muon stop” contracts 

2 Union security contracts are prohibited only with respect to employers havmg 5 or less employees 
® Inoperative iintJ voted upon by the people at the 1948 general election 
* Relates only to picketmg and sabotage 
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Thus, a general sentiment of strong conservatism was combined 
with the tiaditional attitude of rural groups to produce widespread 
state support of the postwar labor policy of the federal government. 
The tiend toward liberal social legislation and controls favorable to 
organized labor was halted at least temporarily. The duration of 
the halt and the extent of the reveised trend cannot be foretold. 

State anti-injunction legislation 

Another type of state labor legislation is that which controls the 
issuance of mjunctions m labor disputes. Such laws are a very de¬ 
sirable adjunct to the federal anti-injunction act, since that act has 
no mfluence on the grantmg of injmictions by state courts State 
legislatuies must enact such laws if they wish their courts to observe 
cerlam practices m the granting or lefusal of injunctive relief in 
labor disputes. Although a few states had enacted such controls 
prior to the federal law, the majority were enacted thereafter and 
were patterned on that law 

The first anti-injunction law enacted by a state was passed by 
Kansas in 1913, m the same year a revision of the Arizona statutes 
included a section limitmg tire issuance of labor injunctions. Other 
states followed suit slowly, and by 1932 at least ten states had such 
laws The Noms-LaGuardia Act set a standard to be followed, 
and some of the states that had acted previously revised their laws 
while others took the mitial step. By eaily 1947 sixteen states had 
laws similar m stated purpose to the federal act, these were. Con¬ 
necticut, Idaho, Indiana, Louisiana, Mame,^® Maryland, Massachu¬ 
setts, Minnesota, New Jersey, New Yoik, North Dakota, Oregon, 
Pennsylvania, Utah, Washington, and Wisconsin.^^ 

It should be kept m mind that the anti-mjunction laws do not 
prohibit the issuance of injunctions under appropriate circum¬ 
stances Essentially, what they do is to specify good injunction 
practice and require that'comts sitting in equity on damages al¬ 
legedly arising from a labor dispute follow the prescribed practice. 
Since they center on mjunctions in labor disputes, most of the laws 
define such a dispute as a controversy over terms or conditions of 
employment or the representation of employees in such matters, 
regardless of whether or not the disputants stand m the proximate 
relationship of employer and employee. 

In such a dispute, injimctions usually may not be issued to pro- 

Frentioe-Hall Labor Course. 

“To be precisely accurate, the state of Maine should not be placed m tins hst, 
m that its law simply specifies briefly certain, procedure tliat must be followed m 
the issuance of injunctions 

Prentice-Hall’s Complete Labor Equipment, Vol 3, State Labor Laws 
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hibit the following acts: (1) stopping or refusing to perform work, 
(2) joining or remainmg a member of any labor union oi employer 
organization; (3) paymg to or withholding from a person engaged 
in a dispute strike benefits, unemployment compensation, or othei 
things of value, (4) aiding any person interested in a labor dispute 
who is prosecuting a case or being prosecuted, (5) peacefully pub¬ 
licizing a labor dispute and the issues involved in it; (6) assemblmg 
peacefully to act in or organize for a dispute; (7) advising or notify¬ 
ing anyone of an intent to do any of the above acts, (8) agieeing 
to do or not to do any of the above acts; and (9) advising or in¬ 
ducing any of the above acts by lawful means. These prohibitions 
are usually found m state anti-injunction laws, but they are not 
found m eveiy one and some laws add other prohibitions.^® 

Although state laws establish the prohibitions listed, they usually 
also provide specifically that injunctions may be issued in labor dis¬ 
putes if ceitain conditions exist. These conditions include: (1) un¬ 
lawful acts have been threatened and wifi, be committed or have 
occurred and are likely to conbnue unless restiained, (2) substan¬ 
tial and irreparable damage to property will result unless mjunctive 
relief is granted; (3) greater injuiy will result to the complainant 
from failure to issue an injunction than will be caused the defendant 
if an injunction is granted; (4) there is no adequate remedy at law, 
and (5) officials cannot or will not furnish adequate protection 

It is common but not universally true to find that injunctions may 
be issued only on the basis of a finding of fact filed by the court. 
Also, it is common to allow trial by jury for contempt unless the con¬ 
temptuous act was committed in the presence of the court It is 
usually specified that no union, officer, or member is responsible for 
the unlawful acts of other members or officers unless there is clear 
proof of actual participation or authorization. 

It is not easy to determine the effectiveness of the state anti- 
injunction laws, no state has kept a record of injunctions issued 
before and since the enactment of their restrictive laws. Officials 
in the states havmg such laws do not commit themselves publicly 
as to then. eflFectiveness, those who express any opinion show a 
mild and guarded optimism Any comment usually is to the ef¬ 
fect that the number of injunctions has declined because a greater 
effoit for settlement is made prior to asking for an injunction. 
Whatever the effects of anti-injunction laws on the number of writs 
issued, if those issued appear only under the conditions outlined, the 
laws have done enough. There is no reason to hold that injunctions 
should never be granted in a labor dispute It is only when they are 

“ Prentice-Hall’s Complete Labor Equipment, Vol 3, State Labor Latos 

” Ibtd 



STATE AND LOCAL LABOR CONTROLS 499 

used without regard for proper injunctive piocedure and clearly as 
anti-union weapons that they aie indefensible. 

State regulation of discriminatory employment practices 

State anti-discrimination laws also are woith examination, not so 
much because of the number of laws as because of what they stand 
for and for their potentialities Essentially, the anti-discrimination 
laws seek to prevent employers, unions, or otheis from discrimi¬ 
nating against a person because of race, creed, color, or national 
origin It is somewhat surprising that such laws have to be en¬ 
acted in a nation that is looked upon as the hope of the world for 
the preservation of democracy. True believers in democracy cer- 
tamly would not need legislation forbidding discrimmation The 
fact is, however, that there is considerable disci imination by em¬ 
ployers, unions, and workers based on race and religion. The Fair 
Employment Practices Committee (fedeial) established by execu¬ 
tive Older during the recent war was strongly opposed. Similarly, 
the efforts by some states to enact anti-disciimination statutes have 
been met by conceited opposition. Since discriminatory practices 
are quite common and so sharply m conflict with the essence of 
democratic society, the passage of laws to stop them is impoitant. 

Up to the present few states have enacted legislation against dis¬ 
crimination in employment. Connecticut, New York, New Jersey, 
and Massachusetts have effective laws. Indiana and Wisconsin 
also have laws, but theirs have no teeth for enforcement At its 
1947 legislative session Oregon enacted a law expiessmg state policy 
as being opposed to discrimination. The provisions of the four 
effective acts are relatively simple. They do not apply to social, 
fraternal, religious, or other non-profit organizations. They also do 
not apply to employers hiring fewer than six persons. For all other 
employers they prohibit discrimmation on the basis of lace, cieed, 
color, or national origin. This prohibition means no discrimmation 
in huing, discharge, or in compensation (except for a bona fide oc¬ 
cupational qualification), and m advertisement for workers. Nor 
may an employer discharge or otherwise discriminate against a 
worker because he has filed a complaint under the law. A like 
prohibition is leveled against unions, a labor organization may not 
discriminate as to membership rights or m any other way if the dis¬ 
crimination is based on any of the factors just mentioned. 

It should be noted that the laws do not prevent all discrimination. 
If, for example, an employer chose to discriminate agamst married 
men or persons with red hair, this could be done as long as no matter 


Prentice-Hall’s Complete Labor Equipment, Vol. 8, State Lehor Laufs, 
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of race or religion were involved. The laws do not forestall the 
fixing of ]ob qualifications so long as the qualifications are reason¬ 
able ones applied equally to all persons. 

The laws are enforced by commissions named by the Governors 
of the states. These bodies may receive and act upon complaints 
of discrimination. In acting upon cases, they may hold heanngs, 
subpoena witnesses, require the production of records, and so on. 
After a heaiing, the commission may issue orders duectmg such 
action as will meet the requirements of the law. In order to insti¬ 
gate an investigation, any person or his attorney may file a com¬ 
plaint, as may the attorney general of the state and the commission 
(in one state) or the state department of labor As to penalties 
uivolved, the laws provide that persons who wilfully resist or mter- 
feie with the law can be fined up to $500 or imprisoned up to one 
year or bodi. In addition, orders of the commissions may be en¬ 
forced by injunction. Despite these provisions, enforcement action 
to date has lieen slight. 

Altogether, the laws in existence to date only scratch the surface 
of the need. There seems little doubt that a federal fair employ¬ 
ment practice law is some time away. For this reason, any action 
that is taken must come from state and local governments As we 
have noted, the states have started, and we shall see a few localities 
aie begmning similar experiments. Until the time that the federal 
Congress sees fit and finds a way to act in this field, a great extension 
in state regulation is needed. 

Judgmg fiom the mateiiah presented in this and earlier chapters, 
the scope and nature of state labor controls must be consideied as 
wide and varied. Under their police power, there is room for al¬ 
most any reasonable control that is in the public interest and which 
does not interfere with mterstate commerce or with the standards 
set by federal laws. Variations in state laws are wide and in many 
cases unreasonable, but this is not a criticism sufl&cient to warrant 
any thought of lessenmg the amount of state control. It must be 
improved and in many areas extended; the fact that in many cases 
state action pomts the way for subsequent federal controls makes 
the development of more socially minded state programs impera¬ 
tive. 

Local government action in industrial relations 

Some of the actions of local governments affect labor sufficiently 
to warrant consideration at this point The difficulty is, however, 
that little is Icnown about the labor pohcies and local ordinances that 
exist, and the task of collecting information from hundreds of locali¬ 
ties is great. Attention has been called previously to the great 
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importance of local police action in labor disputes Clearly, local 
police, or state militia in unusual cases, must be used to maintain 
order in labor disputes ]ust as in any other kind of disturbance. 
However, because of the economic stakes frequently at issue in a 
labor dispute, the actions of the police in such a case are very im¬ 
portant. All kmds of records of police action in labor disputes can 
be found, ranging from careful, judicious, and fair behavior m many 
cases to the brutahty displayed in the Chicago Memorial Day inci¬ 
dent of 1937 It IS hkely that the average local official or member 
of the pohce force is not weE versed in labor problems and labor- 
dispute settlement. Their intervention is inescapable at some times, 
but the less there is of it the greater the chance of adequate settle¬ 
ment. 

Aside from steps taken on the spur of the moment to maintain 
order in labor disputes, the officials of many of the middle- and 
lai ge-sized cities of the country have certain definite policies worked 
out for participation m the settlement of local labor disturbances 
A study on this subject reported by the National Municipal League 
m 1941 is of interest It was based on returns of a questionnaire 
sent to aU cities with a 1930 population of 30,000 or more Since 
only twenty-six per cent of the questionnaiies were returned in usa¬ 
ble form, there is no way of knowing whether or not they represented 
a true cross section of all such cities. Of these cities, nearly forty 
per cent either had no set plan or adhered to a strict hands-off 
policy, doing no more than to maintain law and order In the 
opmion of the man making the study, the hands-off policy, or the 
lack of policy, was due primarily to the relatively small size of most 
of the cities reportmg and the absence of many severe labor dis¬ 
putes. It was thought that an outbreak of strikes would bring a 
change m pohcy such that more active participation would result. 

For those cities that reported a set plan of trying to aid m the 
settlement of labor disputes, the methods ranged from requesting 
the aid of the federal Conciliation Service to establishing boards of 
conciliation and mediation. Smce twelve and one-half per cent of 
the cities reported the pohcy of asking federal conciliation aid, this 
number may be added to those already reported as taking no action, 
smce c allin g for federal aid does not represent significant local ac¬ 
tion Combining these figures then indicates that shghtly over half 

“ For a report of police action on Memorial Day, 1937, near the Repubho Steel 
Company plant m south Chicago see. Hearings on Violations of Free Speech and 
Rights of Labor by the Senate committee mvesbgatmg violations of free speech and 
rights of labor, chairman. Senator LaFoUette, Part 14 of the Reports Washington 
DC US Government Printing Office, 1937 

™ Nunn, W L , “Local Progress in Labor Peace ” National Municipal Review, 
December, 1940, Vol XXDC, No 12. pp 7-27 
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of the reporting cities took no active part m labor-management dis¬ 
pute settlement. 

Of the cities that engaged in active local participation in dispute 
settlement, the most common type of action was for the mayor, city 
manager, oi councilmen to tiy to mediate. Over a third of all re¬ 
porting cities—^nearly tliree-fouiths of those reporting dhect action 
■—used this type of approach. The cities so repoittng were those in 
which the greatest number of disputes had occurred Somewhat 
akm to this plan was the practice of a few cities of having special 
municipal employees, one of the secretaiies to the mayor peihaps, 
whose duties were to keep an eye on the labor situation in the area 
and exert any possible influence to bring about settlement. New 
York, Los Angeles, Cincinnati, and Akion reported this form of ac¬ 
tion Also similar was the plan used in two instances of nammg 
special or permanent citizens’ committees to act for the local gov¬ 
ernment in seeking settlements. 

A final method of dispute settlement was in use at the time of this 
survey. The best known and most publicized of these plans was 
that of Toledo, since that city has continued to be active in the field 
up to the present time, its experience will be noted. As a result of 
considerable labor trouble in Toledo that had lequked the aid of 
federal conciliators and of citizens m the community, Edward 
McGrady, then Assistant Secretary of Labor, suggested the estab¬ 
lishment of the Toledo Industiial Peace Board With newspaper 
support, the board was finally formed in late summer of 1935, it was 
composed of eighteen persons, five named by the Central Labor 
Union, five named by the Toledo Chamber of Commerce, and eight 
named by Mr McGrady and another government official to repre¬ 
sent the public.^* The first director of the board was an employee of 
the federal Department of Labor chosen by Mr. McGrady; he later 
was forced to withdraw because many other cities were asking foi 
similar service. The withdrawal of the federal agent caused the 
city council to take over the board by enacting one ordinance to 
establish it officially as a function of the city and another appropriat¬ 
ing funds for its support. 

The functioning of the board was limited to mediation, it did not 
arbitrate any disputes Between its formation and the end of De¬ 
cember, 1941, it reported participation m 331 cases Of these, 285 
were reported as settled.®^ Such evidence is always a little mis¬ 
leading, m that almost all industrial disputes aie settled sooner or 
later whether there is outside aid or not. The more crucial question, 
is whether the mediation service brought a more prompt or just 

“ Nunn, W L , op cit, pp Y-lO 

” Kaltenborn, H S , op. cit, p 212. 
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settlement, this matter can be debated, but not settled The Toledo 
board was discontinued in 1943 because the War Labor Board and 
other federal agencies were performing the same function. 

In April, 1945, Toledo resumed its quest for a local solution to 
labor-management disputes At that time the city council author¬ 
ized the mayor to appoint an eighteen-man committee, equally di¬ 
vided between labor, management, and public representatives, “for 
the purpose of studying community management of labor problems 
facing the City of Toledo.”®^ The committee was named with 
union and business representatives and with a judge, the vice-mayor 
of the city, a college dean, and mmisters of three different faiths 
representing the pubhc. 

After its appointment, the committee, in a series of meetings, 
adopted a charter or set of principles that was basic to its function¬ 
ing, this was made official thiough ratification by the city council 
in February, 1946 The twelve pnnciples agreed upon are too 
lengthy for complete reproduction here, but the moie important ones 
may be summarized First of all is the stated recognition that labor 
has the light to organize without mterference and management the 
right to direct operations of busmess There is a statement that 
neither labor nor management “should” disciiminate because of race, 
creed, or coloi, and an avowal that productive efficiency and techno¬ 
logical improvements are desirable. A final principle other than 
those concerning the formation, financing, and functionmg of the 
committee states the desirability of voluntary utilization of media¬ 
tion, fact finding, and arbitration as methods of settlmg labor dis¬ 
putes. 

Submission of disputes to the committee is voluntary, and the 
group can only offer its services. These do not have to be accepted 
Compulsion, therefore, is at a minimum. When a dispute does 
come before the committee the first attempt at fact finding and settle¬ 
ment will be made by the executive secretary. If he fails, a com¬ 
mittee or panel of members from the larger body will be named to 
try to mediate or, as a last resort, to obtain acceptance of arbitration 
These guiding principles state a generally acceptable plulosophy of 
labor-management relations. 

The record of the committee looks good. Work stoppages caused 
less than one-haU as much lost time in 1946 as in 1945,®^ whether 
any of this savmg or all of it is due to the committee cannot be said, 
but part of it probably is. It has been reported that twenty strikes 


“Resolution R-71-45, adopted April 23, 194S 

“ Bureau of National Affairs, Labor Relations Reporter, June 2, 1947, Vol 20, No 
9, pp 72-74 
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were averted between June 15 and December 31, 1946, through the 
efforts of the committee. 

The new Toledo plan, which is, in essence, a modified contmuation 
of the 1935 experiment, has drawn widespread attention Many 
representatives of various cities have studied it, and a few have 
adopted or are planning to adopt similar programs. On January 
22, 1947, the mayor of Minneapolis urged the United States Confer¬ 
ence of Mayors to study the adoption of Toledo-type plans in other 
cities.®* A resolution to make such a study was adopted by the con¬ 
ference prior to adjournment Meanwhile, by late winter, 1947, 
Detroit, Louisville, and Windsor, Ontario were debating or planning 
labor-management-citizens committees 

Like certain other matteis discussed in this chapter, local com¬ 
mittees for the settlement of labor disputes are of more importance 
for then’ potential value than for their peifoimance to date Any 
movement m the direction of encouraging and aiding bona fide 
collective bargammg is a desirable one, since no other method that 
IS compatible with economic democracy is as likely to produce long- 
run, healthful labor-management relations. There must be a ceitam 
legislative framework in which bargaining is cairied on, but good 
relationships cannot be legislated into existence. That fact escaped 
many peisons in 1947, when a sharply different philosophy was com¬ 
monly held 

With a federal conciliation service and a number of state services, 
the need for local services is not apparent In the Toledo case, 
however, since there was no state action m the settlement of dis¬ 
putes, there was not so much question. As long as tlieie is no dupli¬ 
cation or overlapping of seivices of local groups with those of others, 
local plans have much to recommend them. Efforts to settle issues 
locally instead of calling in outsiders should be able to put peisons 
familiar with the problem on the job promptly. And the assistance 
of local groups, as long as they have the confidence of the disputants, 
IS likely to be more readily accepted In addition, the tripartite 
body with representatives of management, labor, and the public 
is likely to have a moie lealistic outlook on all the angles of the prob¬ 
lem than wiU a single person from another place 

Local ordinances against discrimination in employment 

A final area of local control of social and economic problems is in 
the regulation of employment practices within the municipality 
Like their state counterparts, local ordinances are more impoitant 
potentially than as a widespread current control. By mid-year 1947 


“Associated Press release, January 22, 1947. 
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only Chicago, Milwaukee, and Minneapolis had passed such ordi¬ 
nances, although similai hills were under consideration in Buffalo, 
Philadelphia, St. Louis, Cincinnati, Detroit, Cleveland, Seattle, Los 
Angeles, Toledo, Spokane, San Diego, and Indianapolis.*® 

There are a number of reasons why local ordinances may be ex¬ 
tended in number. First, they are hkely to be easier to enact than 
state or federal controls because often there is more discrimination m 
cities than elsewheie and therefore more interest m the subject 
Secondly, local enforcement may be more effective, since a local 
pioblem IS to be handled. Finally, local oidmances probably can be 
used more effectively in educational programs than can regulations 
covering broader areas Especially until federal oi increased state 
action comes about, there is need of local controls Even if the 
federal or state acts were to materialize, local controls still might 
be useful to improve on minimum standards set in the broader laws 
or to extend such regulations to groups not otherwise covered 
Unlike the hannful competitive effects that child labor or mini¬ 
mum-wage controls are said to have on local industry, fair employ¬ 
ment practice regulations do not threaten any disadvantage. There 
should be no economic hardship mvolved in treating persons alike 
regardless of race or religion.*’’ In fact, it can be argued that there 
aie social, moral, and economic benefits to be derived from such 
controls The mayor of Minneapolis testified before a Senate hear¬ 
ing that liis city expected to derive economic benefits fi om its ordi¬ 
nance. These would include an opportunity for mmoiity groups 
to develop and utilize their skills fully. From this should come 
higher wages and standards of living, and from these greater markets 
for products of all workers. Moieover, public expenditures for re¬ 
lief, public health, and correction of delinquency and crime should 
decline.*® 

The first three municipal ordmances passed were very similiar in 
content; all apphed to the municipality, all contractors workmg for 
it, and private employers in the city.*® There are fewer exemptions 

Elson, A , and Schanfield, L, “Local Regulation of Discriminatory Employment 
Practices ” Yale Law Journal, February, 1947, Vol 56, No. 3, p 435 
“ Ibid 

” Some might argue that in certain commimities business concerns might lose 
trade by employing members of certam races If an effective educational program 
let the public know that such an employment policy was required by law, it is 
likely any such loss would be slight and short-lived 

'“Testimony of Mayor H H. Humphrey before the subcommittee on anti-dis- 
crimination of the Senate Labor and Pubhc Welfare Committee, Washington, June 
19, 1947 

“Minneapolis also mcludes a specific prohibition against discrimination by labor 
unions The broad prohibition in tlie other two ordmances of discrimination by 
“any persons” would seem to be applicable to unions, but no specific mention is made 
of union discrimination 
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from coverage than in state laws, but Minneapolis exempts domestic 
service, employees of religious groups, and employers hiring only 
one person, Some of the ordinances under consideration make 
similar or broader exemptions All prohibit essentially the same 
discriminatory practices as the state laws. The Minneapolis ordi¬ 
nance as it concerns private employees will serve as an example, it 
makes unlawful discrimination within the city “against any peison 
in connection with any hiring, apphcation for employment, tenure, 
terms or conditions of employment ” “ Fmes, although not exces¬ 
sively high, are provided in all ordmances as enforcement measures. 
In addition, Milwaukee and Minneapolis allow imprisonment, the 
former only m case of default of the fine. 

Since not all states extend the same powers to the municipalities 
within their boundaries, it is not certain that all cities can enact anti¬ 
discrimination ordinances directly. For example, it was decided that 
Detroit did not have tlie power to enact a measure proposed in 1946, 
Where such is the case it has been proposed that state legislation 
grant specific authority to cities to deal with the problem of dis- 
cnmmation It is somewhat difficult to grasp the fact that in our 
democracy many groups are opposed to, and many legislatures are 
afraid to enact, laws that prohibit racial or religious discrimmation 
Legislatois should have little to lose in allowing cities the right to 
deal with the problem. 

Enough has been said about state and local labor contiols to show 
that they have an impoitant influence on labor economics and labor 
problems. The gieat increase m the number of federal controls in 
the past few years has tended to leave the impression that states and 
especially smaller subdivisions no longer take any important action. 
This is not the case, even though federal controls expand there is 
much the local government can do. For example, the experience 
of Toledo stresses the fact that although there is a federal service to 
aid in settling labor disputes, much can he done at home by local 
persons to handle problems which arise. And the mtelligence or 
lack of it with which public officials and the police conduct tliem- 
s elves when labor trouble does break out wiU do much to determine 
whethei outside help is needed. 

Even where federal regulations exist, state or local controls may 
well be passed to improve upon the minimum set m the federal law. 
Theie is no reason why the national minimum wage of foity cents 
per hour should not be raised in a state that wishes to do so. Or if 
a city wishes to cooperate in a federal oi state effoit, to stamp out 
disciimmation for example, it may enact ordmances to supplement 

Fair Employment Practice Ordinance, adopted January 31, 1947 

“ Ehon, A , and Schanfleld, L , of cit, passim 
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those of the superior jurisdictions.'*^ An increasing amount of fed¬ 
eral control IS likely to be the long-run trend in the United States, but 
there is no reason for states and locahties to look only to Wasliington 
for action to meet their problems. Much can and should be done, 
and is being done, in the municipahties; as long as local controls meet 
or surpass those of the state and nation and as long as they are ad- 
mmistered in an efficient, non-political manner, this is all to the good. 

Questions 

1. Were the state labor relations acts forerunners of the Taft-Hartley 
Law? Justify your answer 

2. How do you explain the wave of state laws that was enacted in tlie 
postwar period to restrict m one way or another the activities of labor 
unions? 

3 Do you consider the development of local labor dispute-settling 
plans, such as the Toledo Plan, wise or unwise? Are such plans more 
or less desirable than state and federal conciliation services? 

4. What factors explain the relatively slow development of state or fed¬ 
eral legislation directed against racial, religious, and other discriminatory 
employment practices? 

5 How likely is it that special emergency action by mayors or Governors 
will prove to be an elective means of settlement of laboi disputes? 
Why? 

6 What do you consider the logical areas for federal, state, and local 
labor controls? Is it reasonable to have action at two or all three levels^ 
Under what circumstances? 

“The Chicago Fair Employment Practice ordinance was labeled by the City 
Council as “an Ordmance providing for cooperation with the Federal Government 
agencies in preventmg discnmmation on account of race, color, or creed,” 



Chapter XXV 

POSTWAR TENSIONS AND CONTROLS 


Postwar deoiands for labor curbs 

Discussion of most aspects of labor controls has been canied 
tbough the postWorld War II period in previous chapteis This 
was due to the fact that no basic changes were made during the war 
years and immediately thereafter. However, m cne broad area, 
that of management-labor relations, the war and postwar years 
brought marked differences. Those of the wai years that amounted 
to compulsory arbitration already have been noted The large de¬ 
gree of compulsion in the wartime measures left a strong desiie on 
the part of both labor and management to get back to uncontrolled 
methods of dealmg with each other. 

As a consequence, when the war was over and the government 
controls were removed there was a great wave of labor trouble 
The change was not so much in the number of strikes as in the num¬ 
ber of workers involved and, especially, in the duration and amount 
of time lost. For example, where 0.1 per cent of total work time was 
lost m 1944 owmg to strikes, 1.5 per cent of the tune was lost m 
1946.^ Many of the strikes weie in industries basic to our industiial 
production and did much to limit and restrict our reconversion ef¬ 
forts. They furnished the basis for a storm of protest against “irre¬ 
sponsible and power-mad” union officials. 

The groundwork for this protest had been laid in the war period 
There weie many strikes of very biief duration during the war, as 
noted, the percentage of total work time lost through strikes was very 
small. However, Riese strikes were highly publicized and much 
antagonism toward unions was encouraged. The possibility that 
the gun or ammunition not made because of the stiike would cost 
American soldiers’ hves was very commonly voiced and decried, not 
only by the public but by workers themselves. 

Even without the groundwork, the objections to the postwar 
strikes would have been tiemendous. For the public had gone 
without automobiles, radios, refrigerators, and many other dm able 
goods during the war. After the war, with the pubUc havmg more 

^ Monthly Labor Review, February, 1947, Vol 64, No 2, p 263. 
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money to spend than ever before, the work stoppages were asso¬ 
ciated with mabihty to get a new car, or radio, oi something else. 
Since unions commonly took the initiative in calling for a stoppage of 
woik when an agreement could not be reached, it was assumed that 
they were at fault In reality, most work stoppages are not reason¬ 
ably to be attributed to any one party. Suppose a union demands 
$1.15 per hour and says its members will not woik for less, if they 
have been receiving $1.05 and the employer offers to pay the same 
amount in a new contract, it is not necessarily the fault of the union 
that work stops Tiue, the union ordered the stoppage of work, 
but it would have been wilhng to continue without interruption at 
$115 per hour. In a sense, it could be said that the ensuing work 
stoppage was at the same time a stake and a lockout—a strike against 
the $1 05 rate and a lockout agamst tlie $1.15 rate. 

To a majority of Congress, and piobably of the public, this form of 
reasoning was not convincing. In then thinking, “labor” was not 
at fault so much as the leaders of the unions Many were the stories, 
some of them unfortunately hue, implying that high-handed leader¬ 
ship existed throughout all unions From tliese sprang the reason¬ 
ing that the unions, and especially union leaders, were at fault and 
must be subjected to controls.^ 

Much of the thought on the subject centered around the idea that 
the government had sponsored unions in the National Labor Rela¬ 
tions Act. That bemg the case, it was argued, it was time now for 
the government to balance the scales again, that is, to curb unions 
and expand the rights of management in dealing with the representa¬ 
tives of its workers In 1946 an attempt was made to do this; Con¬ 
gress enacted a bill that cncumscnbed many traditional union activi¬ 
ties and practices. The measure was vetoed by President Truman. 

“Probably the strike of the United Mine Workers in November, 1946, brought 
anti-union sentiment to a peak. The bituminous mines were being operated by 
the federal government after they were seized, in late spring, 1946, when the private 
operators and union failed to agree and a prolonged work stoppage threatened 
Tne union wanted to reopen the contract for further negotiations, but terms m the 
agreement gave the Interior Department a basis for declining to reopen The 
union declared the contract voided, and, following their traditional “no contract, no 
work” pohcy, members began a walk-out The government sought and got an 
injunction agamst continuance of the walk-out, it was disregarded, and a trial for 
contempt of court ensued On appeal to the Supreme Court, United States o United 
Mine Workers of America, 330 U S 258 (1947), a fine of $10,000 against the 
union president was upheld The $3,600,000 fine levied by the lower court on the 
union was reduced to $700,000 if the union canceled the walkout, but otherwise 
the fuU amount was to be retained 

This strike, m view of relatively short supplies of coal, threatened industrial pro¬ 
duction as well as cold homes and other discomforts Many persons were con¬ 
vinced that if a union had so much power as the mine workers it was a threat to 
the public and should be curbed Probably the drive to enact union curbs was 
given a strong impetus by this work stoppage. 
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He only postponed the day of reckonmg, since the opposition to or¬ 
ganized labor simply awaited another opportunity. 

Durmg the same year Congress enacted and the President ap¬ 
proved an anti-racketeering act® This was, in part at least, due to a 
Supreme Couit ruling that a similar law enacted m 1934 did not pro¬ 
hibit the New Yoik truck drivers’ union from requiring tmcks coming 
into the city from other areas either to take on a local union man or 
pay a day’s wages if the incoming truck continued under its regular 
driver * The new law declared it to be unlawful for anyone to ob¬ 
struct, delay, or affect commerce by robbery oi extortion oi to con¬ 
spire, participate, or otherwise be a party to physical violence m 
furthering such obstruction of commerce. 

Prohibition of mterruption to commerce was a clear power of the 
Congress. The only question concerned ]ust what extortion meant. 
It was defined to mean obtaining money or other property from a 
person without consent or with consent if such was gamed by 
wrongful use of actual or threatened force, violence, oi fear Rela¬ 
tively heavy fines and miprisonment were provided for violators. 

Union attitudes toward controls 

For many members of Congress, the anti-racketeering law was in 
no way an adequate substitute for union controls Consequently, 
it was evident from the time of opening of the 80th Congress that 
another attempt would be made to enact legislative restrictions on 
the actions of labor unions. With this fact clear, a great struggle 
among lobbyists for and against labor controls developed, and the 
members of Congress were subjected to much pressure to take one 
stand or another on labor controls. Moreover, the President, when 
the measure finally reached his desk, was also subject to pressure 
Even the general public was harangued by radio broadcasts and 
printed matter attempting to sway individual opinions. 

Probably the unions used short-sighted tactics in the stand that 
they took on the issue From the beginning until the day the Taft- 
Hartley Law was passed by Congress over the President’s veto, their 
position was to oppose every suggestion of limitation upon the 
lights of unions In the bargammg piocess, m order to reach 
some agreement, unions usually find that they are compelled to re¬ 
treat at times from the early demands that they have made, How¬ 
ever, in regard to labor contiols, they took a motto which might 
be expressed as “no backward step” They had attained the Na¬ 
tional Labor Relations Act and they insisted that there be no changes 

“48 Stat 979. 1946 

*■ United States v Local 807 of International Brotherhood of Teamsters, Chauf- 
feuis. Stablemen and Helpers of America, 315 U S 521 (1942) 



POSTWAR TENSIONS AND CONTROLS 511 


in it. There seemed to be a psychological block in the mind of most 
influential union leaders against conceding that any modifications 
were needed, many seemed to feel that even slight changes would 
pave the way for much more sweeping revisions. With so much 
sentiment in the Congress and all over the country for curbs on 
labor unions, it would have been wise for some of the more sober 
labor leaders to have worked with more reasonable management 
and congressional leaders on curbs that would have put an end to 
abuses by unions the existence of which even union leaders had to 
acknowledge. A willingness to discuss the need of some changes 
in the law regulating union-management relationships might have 
aided in brmging a much more moderate piece of legislation. 

From the standpomt of justice as well as tactics, it would have 
been logical for the unions to have accepted certain changes. The 
labor movement of 1947 was considerably more powerful than that 
of 1935, some unions were both powerful and lacking in top quality 
leadership. The result was that there were cases, certainly not 
typical of the entire labor movement, of refusal by unions to bargam 
in good faith and of unfair advantage having been taken by unions 
of their members. Some such acfaons could not be justified, and 
for union leaders to have agreed to legislation to prohibit them would 
in the long run have been to do the labor movement a service in 
view of the public support it probably would have yielded 

The Labor Management Relations Act of 1947: general contents 

Whatever the validity of such a point of view, the unions totally 
rejected it. In their attempt to defeat completely rather than soften 
and rationalize regulations, they lost, tempoiarily at least, very 
heavily when the Tart-Hartley Law was passed over presidential veto 
on June 23, 1947 ® The law is sweeping in its contents and makes 
many changes m the National Labor Relations Act and m other 
federal controls Each provision will need to be noted in detail, 
in summary, the law does the following. (1) puts a ban on the 
closed shop, (2) withdraws from foremen any federal piotection of 
the right to organize, (3) guarantees more freedom of speech to em¬ 
ployers than was allowed under the 1935 act, (4) establishes a num¬ 
ber of unfair labor practices of unions; (5) puts limitations on strikes 
and lockouts resulting from termmation or modification of con¬ 
tracts, (6) bans certain types of boycotts and jurisdictional strikes; 
and (7) establishes new rules for board certification of unions. In 
addition, the complement of the National Labor Relations Board was 


'Labor Management Relations Act, 1947, Public Law 101, SOth Congress, 1st 
Session 
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increased from three to five persons and the office of General Coun¬ 
sel, a very powerful position, was created. Let us note pertment 
provisions in detail.® 

The statement of policy of the act is of interest. It declares that 
in labor relations “neither party has any right in its relations with 
any other to engage in acts or piactices which jeopardize the 
public health, safety or inteiest.” In keeping with this thought, 
the framers of the law declare: 

“It IS the purpose and policy of this Act, in order to promote the full 
flow of commerce, to prescribe the legitimate rights of both employees 
and employers in their relations afiecting commerce, to provide orderly 
and peaceful procedures for preventing the inteiference by either with 
the legitimate rights of the other, to protect the lights of individual em¬ 
ployees in their relations with labor organizations whose activities affect 
commerce, to define and prescribe practices on the part of labor and 
management which affect commerce and are inimical to the general wel¬ 
fare, and to protect the rights of the public in connection with labor dis¬ 
putes affecting commerce.” 

Aftei the puipose of the law has been stated, the reasons oi find¬ 
ings on which it is based are given; these amount to a statement that 
some employers and some unions deny the reasonable lights of the 
other to oiganize or to conduct themselves as they see fit, and thet in 
many mstances these activities tend to cause labor trouble that will 
obstruct commerce. The law condemns both practices. Up to this 
point dieie can be little quairel with the new law. But not all of 
the act is so acceptable. 

Changes in unfair labor practices of employers 

Probably the most basic changes made by the law are the modifica¬ 
tions in the unfair labor practices of employers and the extended list 
of unfair piactices of labor organizations. There still are five unfair 
laboi practices in the act for employers; at first glance, they look to 
be the same as those in the NLR.A., but theie are a few basic 
changes that make them quite different. The employer still is for- 

“Many publishers, unions, and business associations have issued analyses of the 
Taft-Hartley Law Some of these that present varying points of view include; 

Labor Management Relations Act, 1947 New York Prentice-Hall, Inc , 1947 

Labor Management Relations Act, 1947 National Association of Manufacturers 
Law Digest, June, 1947, Vol IX, No 3 

Legal Department Memoranda Nos 1 and 2, Re Taft-Hartley Act, Chamber of 
Commerce of the United States 

The Supervisors' Guide to the Taft-HaHley Act, National Foremen’s Institute, 
Inc 

Six bulletms on various phases of the Taft-Hartley Law, published by the Ameri¬ 
can Federation of Labor are also of interest. 
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bidden to refuse to bargain collectively, to dominate a union, to 
mteifere with an employee in exercising his right to join a union, 
or to disciiminate against an employee for giving testimony under 
the act. However, the prohibition against discrimination in hirmg 
or job tenure so as to encourage or discouiage union membersliip is 
changed significantly. It wiU be recalled that the N L.R.A. specifi¬ 
cally provided that the prohibition agamst discrimination did not pre¬ 
vent an employer from signmg an agreement with a non-company- 
dommated union that made union membership a requirement to 
hold a job Not so the new act, there is a proviso attached to the 
discrimination clause, but it is quite different. The clause is quoted 
m part to show the wording and coverage of the proviso. The first 
part of the clause states that the anti-discrimination clause does not 
prohibit the signing of a union shop agreement, by exclusion, the 
closed shop agreement is no longer allowable As for the union 
shop, it IS allowable only under ceitam circumstances, these are: 

“if such labor organization is the representative of the employees . . . 
in the appropriate collective-bai gaming unit covered by such agreement 
when made, and ... if, following the most recent election held as pro¬ 
vided . . the Board shall have certified that at least a majority of the 

employees eligible to vote in such election have voted to authorize such 
labor organization to make such an agreement” 

This proviso means that it requires an election before an employer 
can sign a union shop or mamtenance-of-membership agreement. 
Further, m such an election, a majority of all the employees eligible 
to vote mstead of a majority of those voting must cast ballots in 
favor of the union shop. Thus, if a certain bargaming unit has 5000 
employees and only half of them choose to vote in an election, a 
unanimous vote in favor of a union shop would still not be sufficient 
to permit it Or, if three-fomths of the eligible persons vote and 
cast two-thirds of theu ballots in favor of the union shop, it still 
would not be lawful. Such a rulmg is indeed a strange one to come 
from an elected body; it is probable that most of the members of 
Congress would not be there if the rules of election required that a 
majority of all persons eligible to vote was necessary to put a candi¬ 
date into an elective office. The analogy is not perfect, but there is 
enough similarity to wairant comparison. 

There is a further limitation on the anti-discrimmation section, 
namely; 

“that no employer shall justify any discrimination against an employee 
for nonmembership in a labor organization (A) if he has reasonable 
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grounds for believing that such membership was not available to the 
employee on the same terms and conditions generally applicable to other 
members, oi (B) if he has reasonable grounds for believing that mem¬ 
bership was denied or terminated for reasons other than the failure of 
the employee to tender the periodic dues and the initiation fees uniformly 
required as a condition of acqmnng or retaining membership.” 


Perhaps the most significant thmg about this limitation is tlie 
liberty given to employers. All that is required for them to flout a 
union shop clause, even after voted-in according to the rules, is to 
maintain that they have reasonable grounds for believing that the 
union is denying membership to persons who have paid or offered to 
pay their dues and initiation fees. Since, under a union shop agree¬ 
ment, an employer is free to hire whomever he pleases so long as 
such persons join the union within a certain period of time after their 
employment, it is possible to hire persons that the union would not 
admit to membership. Even if the union would not allow the 
worker, let us say a known stool pigeon, disrupter, or Communist, to 
join, as long as he offered to pay hrs initiation fees and dues it could 
not legally enforce a demand that he be discharged from his job. 

The above restrictions of the anti-discnmination section limit the 
protection of unions very much. They create an unusual election 
requirement that amounts to a substantial stumbling block. And 
once a union shop is in effect, it still is not possible for a union to have 
dismissed fiom the plant a member who has broken some rule of the 
union as long as he keeps up to date with his dues. The union may 
expel the member, but in such a case, the agreement ceases to func¬ 
tion; he may continue to work in the plant without union member¬ 
ship 

It is important to note that the restrictions on the closed and union 
shop do not affect agreements that were entered into before June 
23,1947, the date of final enactment of the law. For sixty days after 
that date unions were free to negotiate such agreements, but pacts 
concluded m that period could run only for one year and not later 
than August 22, 1948. After August 22, 1947, closed shop agree¬ 
ments were no longer a fit subject for negotiation and union shop 
agreements could be negotiated only after the procedure aheady 
noted; that is, election. However, even if the union won a majority 
vote approving the demand for a union shop, the employer was not 
required under the terms of the law to grant it. He might refuse to 
do so, and unless the union could foice acceptance by its own bar- 
gainmg power nothing could be done about it. 

There is a further limitation on the negotiation of union shop 
agreements. As has been noted, federal law takes precedence over 
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state law, but such is not the situation in this case. Piovision is 
made that m a state having an anti-union shop law, that measme is 
effective despite fedeial law Theiefore, with congiessional sanc¬ 
tion, workers in about a dozen states cannot bargain for a union shop 
regardless of whether or not they wish to do so. 

Another provision of the act amounts to a limitation of the em¬ 
ployer’s duty to bargain. This came m by way of a restrictive defi¬ 
nition. The law states that an employer is required to bargain with 
representatives of his employees under certain circumstances, m 
order to clarify this responsibihty, the act defines the term “em¬ 
ployee ” The one factor of interest at this point is the clause m the 
definition stating that the teim “employee” does not mclude “any 
individual employed as a supervisor.” Of recent years there has 
been a consider able development of unionism among foremen and 
supervisors in the lower echelons After considerable wavermg, 
the N.L R B. decided that foremen were to have the same right to 
unionize as any other group of employees The Taft-Hartley Law 
changes this situation considerably, no longer can a group of super¬ 
visors who wish to organize invoke federal aid to back their attempt 
to gam recognition The employei can refuse to recognize such a 
union and be withm the law. Foremen or other supervisors are stiU 
free to organize if they choose, but they must do so under their own 
power. 

Unfair labor practices for unions 

There are a number of unfah labor practices of labor organizations 
or them agents that are important. 'The justness of some of them is 
entmely defensible, that of others is open to question The first pro¬ 
hibition is the denial of the right of a union to restrain or coerce 
either employees in exercising them right to join or not to join a 
union or an employer in the selection of representatives for collec¬ 
tive bargaining The general tenor of this prohibition is not to be 
criticized, but there is a great deal of leeway in interpretation pos¬ 
sible. Because there is no defimtion of what “restrain or coerce” 
means it may be veiy difficult to determme when the provision has 
or has not been violated 

The second prohibition is the counterpart of tire limitation on em¬ 
ployer discnmmation previously noted. No union may try to m- 
duce an employer to discrimmate agamst an employee because of 
non-membersliip m the union, except for non-payment of dues. As 
was stated, this seriously weakens the union shop clause once it has 
been won 

Thmd is the statement that it is an unfair labor practice “to refuse 
to baigam collectively with an employer.” In connection with this 
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prohibition, a section is devoted to the subject of what is hona -fide 
collective bargaining. It is defined as “the peiformance of the mu¬ 
tual obligation of the employer and the repiesentative of the em¬ 
ployees to meet at reasonable times and confer in good faith with 
respect to wages, hours, and other teims and conditions of employ¬ 
ment, or the negotiation of an agreement, or any question arising 
thereunder, and the execution of a written contract incoiporating any 
agreement reached if requested by either party. . . .” Other parts 
of this section will be examined later; here it will be noted that there 
is still some question as to what collective bargaining includes. 
When a meetmg is held at a reasonable time and when conferring is 
done in good faith are not easy to determine. However, unless a tor¬ 
tured mteipietation of this provision develops, there is little to criti¬ 
cize, it will be unusual for a union to violate this section because the 
primary aim of conscientious unions is to baigain collectively, and 
when there are bona -fide violations attempted it seems reasonable to 
forbid them. 

A fourth prohibition denies to unions the right to engage in sec¬ 
ondary boycotts and jurisdictional stiikes These aie unfair labor 
practices only when engaged m to accomplish certain purposes, but 
the prescription of the illegal goals is so broad that much common 
union action may be denied. For example, under this section, a 
union may not picket an estabhshment to try to compel it to stop 
using non-union-made goods Nor may it try to get the employees 
of such a plant to refuse to work on the non-union goods The juris¬ 
dictional strdce is indeed hard to justify, but the prohibition of the 
use of the secondary boycott in some instances is a severe blow to 
union action Interunion sohdarity demands that there be oppor¬ 
tunity for one union to support another by the non-use of goods or 
other similar action However, any request for supporting action 
can now be mterpreted as an unfair labor practice, the provision 
weakens union bargaming power. 

Fifth, unions are prohibited from requiring workers to pay exorbi¬ 
tant membership fees. It is the problem of the board to determine 
when a fee is “excessive or disciiminatoiy.” With no exact method 
of determining excessiveness, a few interpretations must appear be¬ 
fore it can be decided just how harsh this prohibition may be It is 
very doubtful, however, if many unions will be hurt by this pro¬ 
vision, exoibitant fees are overpublicized and are not typical of the 
majority of unions. 

A final statement prohibits engaging in any act that would “cause 
01 attempt to cause an employer to pay oi deliver or agree to pay 
or deliver any money or other thing of value in the nature of an 
exaction, foi seiwices which are not performed or not to be per- 
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formed. Although the piohibition presumably is aimed at forced 
hiring of “standby” local musicians, tiiick driveis, and the like, 
when non-local persons aie workmg in an area—in other words, out¬ 
right feather-beddmg—it is so woided that it can be used in many 
other ways. For example, a paid vacation is a sum paid when serv¬ 
ices are not rendered, so are the mid-moining and mid-afternoon 
rest peiiods that are found m many plants. An attempt by a union 
to force such concessions from an employer might be held an unfair 
labor practice. It seems unlikely that such will be the mterpreta- 
tion, but the wording would appear to allow it. 

Limitations on the right to strike under union agreements 

Apart from the specification of unfair laboi practices, the provi¬ 
sions of the act pertaming to bargammg procedure are sharply le- 
stiictive of common union practice. The general duty of meeting 
at reasonable times, bargaining,’and putting the results m writing 
has aheady been noted There are further provisions, where a col¬ 
lective bargaining agreement exists m an industry affecting inter¬ 
state commerce, it cannot be termmated or modified unless the party 
desiimg the change does the followmg- (1) seives a wiitten notice 
of desire of change at least sixty days prior to the termmation or 
date of desued change, (2) offeis to meet with the other party to 
negotiate anew or changed contract, (3) notifies the Federal Media¬ 
tion and Concihation Service within thirty days after hotifce of the 
existence of a dispute (if settlement has not been leached), and at 
the same time notifies the state concihation service, if such exists; 
and (4) continues the existing contract m full force and effect for 
sixty days after such notice is given (the period is lengthened to the 
duration of the existing agreement if a notice was given more than 
sixty days in advance) 

To enforce these provisions, the law provides that any employee 
who engages m a strike within the sixty-day period shall lose his 
status as an employee unless the employer chooses to retain him. 
This allows the dismissal of workers without any recourse to the 
N.L.R.B. if they strike during the required waiting penod. The 
fiist year of experience under the act offered no conclusive proof 
as to whether or not the waiting period increases the number of 
settlements, judging fiom expeiience with the “cooling-off” provi¬ 
sions of the War Labor Disputes Act, it is doubtful if the desired 
result will be achieved. 

As with baigaming procedure, the provision concerning majority 
representation in one disliked by unions. It is specified that al¬ 
though a properly designated union is the exclusive bargammg agent 
of all employees, any employee or group of employees may have 
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grievances adjusted "without intervention of the bargaining repre¬ 
sentative.” The settlement must be m keeping with the union’s 
agreement, however, and the representative must be allowed to at¬ 
tend the adjustment meeting if he chooses. 

Bargaining units and representation 

The new law has something to say about the naming of the ap¬ 
propriate bargaining unit. The board still has the task of designat¬ 
ing the appiopriate unit, but theie are ceitam statutory guides as 
to how the units can be designated. Fiist of all, a unit may not be 
named that has within it botli piofessional and non-professional em¬ 
ployees unless a majority of the professional employees vote in favor 
of being included Secondly, the board may not lule a craft unit 
as inappropriate for bargaining, even though previously the board 
has named a broader bargaming unit, unless a majority of the per¬ 
sons in the Cl aft unit vote against separate lepresentation. The 
thud prohibition is that the board may not name as an appropriate 
unit one that mcludes guards and other employees in the same or¬ 
ganization. 

The above regulations stiike a heavy blow at industnal unionism. 
Whatever the intent of the section noted above, it makes mandatory 
the separate handling of craft, professional, and guard groups unless, 
in the case of the first two groups, the persons therem desire to be 
included in the broader grouping. The whole tenor of the section 
is to encourage small bargaining units. It is doubtful if this pro¬ 
vision serves m general the interests of either the employers or the 
employees, unless it permits anti-union employers to play one group 
agamst another Smaller units mean, for employers, more agree¬ 
ments to be 1 cached, more time spent in collective bargaining, and 
more chances of dispute and misunderstanding. And for unions 
smaller units are likely to lesult in less bargaining power 

As noted, the union shop must be voted for by a majority of those 
persons ehgible to vote in an election to determine the question 
Certam conditions, however, must be met before an election may be 
held Presumably, only a union will ask for a union shop There¬ 
fore, an election will be held only when a union so requests and 
files a petition alleging that at least thirty per cent of the employees 
m the unit desire such an agreement If a union shop is m effect, 
it may be discontinued if thirty per cent or more of the employees 
in the bargaining unit file a petition alleging that they wish the 
agreement rescinded and if those desiring the change win the elec¬ 
tion that the filmg of the petition brings. In either case, the board 
shall take a secret ballot of the workers in the unit and certify the 
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results to union and employer. However, in no instance may a vote 
be taken until one year after the previous valid election. 

The board still has the task of certifying a union as the proper rep¬ 
resentative of the employees m a given bargaming unit. Under the 
old law, an employer could request an election only when two or 
more unions each demanded recognition; a union had more oppor¬ 
tunity to request an election. Under the new law, however, the em¬ 
ployer can request an election even when only one union asks for 
recognition. If a petition is filed and if the board determines that 
a question of representation affecting commerce exists, an election 
can be held. In these elections only a majority of the voting em¬ 
ployees is necessary for certification of a union. 


Required union reports and other duties 

The law provides that no action shall be taken to certify a union 
or investigate a dispute unless the union has filed certain documents 
and repoits with the Secretary of Labor The required materials 
include the constitution and by-laws of the union and a report that 
includes the following. (1) name and address of the union, (2) 
names, titles, and salary and allowances of its tliree principal officers 
and any others for whom the salary and allowance is more than 
$5000 per year, (3) the manner in which these officers were put into 
oflBce, (4) the initiation fee or fees required of new members, (5) 
the regular dues that members are required to pay to remain in good 
standing, (6) a detaded statement indicating membership require¬ 
ments, procedure for ratification of agreements and for authoriza¬ 
tion of bai gaming demands and of strikes, audit of records, rules for 
expulsion of members, and a number of other matters. The union 
also must file with the Secretary of Labor a financial report of assets 
and liabilities and of receipts and disbursements; copies of this re¬ 
port must be furnished to aU members of the union 

No action in behalf of a union may be taken by the N.L R.B. unless 
It has on file ceitam statements of membership m political or eco¬ 
nomic organizations pertaining to the union Each officer of a 
labor organization “and the officers of any national or international 
labor organization of which it is an affiliate or constituent unit” is 
required to file a statement “that he is not a member of the Com¬ 
munist Party or affihated with such party, and that he does not be¬ 
lieve m, and is not a member of or supports any organization that be¬ 
lieves in or teaches the overthrow of the United States Government 
by force or by any illegal or unconstitutional methods.” This sec¬ 
tion has proved to be one of the highly controversial ones in that 



520 POSTWAR TENSIONS AND CONTROLS 


it can penalize local unions for tlie actions of officials far removed 
from them.'^ 

The act denies to employer and union the light to agree to a 
checkoff of union dues without the approval of individual em¬ 
ployees. In order for union dues to be deducted by the employer 
and paid to the union treasury, it is necessary that the employer 
have a written and signed authorization of the deduction from each 
individual worker. This permit may not be uTevocable for a period 
of more than one year or the dmation of the agreement, whichever 
comes first Once the signed permits are filed, the law does not re- 
quii-e that new ones be supphed each year. It does require, how¬ 
ever, that workers be allowed to withdi-aw their permission of check¬ 
off at least every year or when the agreement expiies 

Employers are also prohibited from contributing to union health 
and welfare funds unless a number of requirements are met These 
requirements mclude, but are not limited to, the f ollowmg (1) con¬ 
tributions must be held in trust for payment of medical or hospital 
care, insurance, pensions, or injury benefits to employees or their 
dependents or families; (2) the plan of the welfaie fund must be 
worked out m detail and stated in wiitmg; (3) the trust fund must 
be audited annually, (4) contributions for pensions or annuities 
must be segregated and used only for those specific purposes, and 
(5) employers and employees must be equally represented m the 
administration of the fund. These requirements aie not far out of 
line with the piovisions of many current welfaie funds. Although 
commonly financed only by the employer, jomt admmistration of an 
established group of benefits is fiequently found.® 

The law also includes a veiy bioad restriction on political contiibu- 
tions. Other groups also are subject to restrictions under the law, 
but the part dealmg with labor xmion actions provides that it is un¬ 
lawful for any labor organization “to make a contribution or expendi¬ 
ture in connection with any election at which Presidential and Vice 
Presidential electors or a Senator or Representative . . . are to be 
voted for, or nr connection with any primary election or pohtical con¬ 
vention or caucus held to select candidates foi any of the foiegoing 
offices.” This provision has caused a stoim of piotest fiom labor 
organizations and liberal minded citizens; it has been flouted from 
the first by labor organizations in the hope of getting a test case 
before the courts. Penalties of a $5000 fine on any organization or 


’This statement applies only to officials of the union with which tlie locals are 
affiliated, only m the case of federal locals directly affiliated with tlie A F of L or 
CIO do tlie affidavits of the national officers of tlie federations of unions have any 
effect on the ability of the locals to demand action on tlieir behalf from the N L.R B 
^Monthly Laboi Review, February, 1947, Vol 64, No 2, p 191 
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of a $1000 fine and imprisonment of one year on an individual are 
permissible if the government decides to tiy to enforce this section 
of the act, provided the courts hold it valid There is much ques¬ 
tion, however, as to whether this part of the law deprives certain 
groups of constitutionally guaranteed freedom 

Apparently m an attempt to make union-employer agreements 
more enforcible, the law provides that a union can be sued for a 
violation of a collective bargaining agreement in industries afliectmg 
interstate commerce, whatever the amount involved in the contro¬ 
versy This means that the union may be sued as an entity and not 
as a group of individuals each separately responsible for its actions. 
This is not entirely an innovation, m that there had been previous 
instances of suits against unions; such suits were not common, how¬ 
ever, 

This provision has brought a rapid change in the content of collec¬ 
tive agreements. The law says that unions may be sued and not that 
they must be, therefore, in agreements under negotiation, various 
unions have demanded and have had written mto some of the con¬ 
tracts a provision that the employer wiU not exercise his right to sue 
in case of wildcat strikes, for example, or of other actions of the 
membeis 

The majority of the provisions noted above deal with management- 
labor relations and must be applied by the National Labor Relations 
Board Obviously, its load of work was to increase heavily; two 
new persons were added, makmg a five-man body. The two new 
appointments probably were in part to take care of the anticipated 
increase in work-load and in part to permit the addition of two mem¬ 
bers sympathetic to the new act In addition, a new position was 
created that of General Counsel of the Board. This man, whose 
appointment is by the President and subject to confirmation by the 
Senate, has “final author ity, on behalf of the Board, in respect of the 
investigation of charges and issuance of complamts . . and in 
respect of the prosecution of such complaints before the Board” 
This officer also has control over attorneys of the board and the 
regional staffs. He also has the job of interpreting the meaning of 
the new act. Indeed, the office of General Counsel is the key position 
m the new N.L.R.B. 

Once all the formahties and requirements before the board are 
met, it may consider the case of a union; the procedure followed is 
similar to that of the old N.L.R B. There are some differences, for 
example, the board will not issue a complaint on an unfair labor prac¬ 
tice that occmred more than six months prioi to the filing of the 
charge. After the examination of an issue, the board—in the final 
analysis, the General Counsel—may issue a complaint and hold a 
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hearing if it so chooses. After the hearmg, the board has the choice 
of dismissing the complaint, modifying it, or issuing cease-and-de¬ 
sist orders if it finds unfair labor piactices. When an oidei is not 
obeyed, the board has the power to petition any Circuit Court of 
Appeals for enforcement, similaily, a person aggrieved by a board 
order may request m the same courts a review of the order. 

Further court action is possible under the new law, once the 
repiesentatives of the board have issued a complaint chaigmg an 
unfair labor practice, it can petifaon a distiict court for a temporary 
restiaming order If tlie proper board representative believes there 
is violation of the secondary-boycott and ]urisdictional-stiike provi¬ 
sions, he is directed to seek injunctive relief. Such an order is 
supposed to be handed down only after hearing “unless substantial 
and urepaiable injury . . . will be unavoidable” without its im¬ 
mediate issue And in gianting injunctive relief, the courts are 
not to be hmited by the Noiris-LaGuardia anti-injunction act. In 
either of the above cases, whethei the injunction is to enforce a board 
order or to direct a stoppage of an unfair labor practice or otherwise 
grant appropriate relief, failure to observe the wiit makes a person 
liable for punishment for contempt of court. Another enforcement 
penalty of the act is a potential fine of up to $5000 oi impiisonment 
up to one year or both for those persons who “willfully resist, pre¬ 
vent, impede, or interfere with any membeis of the Board or any of 
its agents or agenaes m the performance of duties puisuant to this 
Act ” 

Dispute settlement under the act 

The law requires extensive modifications in the federal dispute- 
settlement machinery and also lays down new and far-ieachmg niles 
for the conduct of disputes that t^eaten a national emergency. The 
Conciliation Service of the Department of Laboi was abolished and 
a new independent agency outside the Depai’tment created, it is 
called the Federal Mediation and Conciliation Service. The func¬ 
tions of the old Conciliation Service were transferred to the new 
agency, whose task is, in fact, the same as that of the service of the 
Labor Department. However, the fact that it is an independent 
agency responsible to the President might tend to give it greater 
stature and to make employers believe it to be more impartial than 
when it was a part of the Department of Labor 

The policy, stated m the law, that is to guide the new agency is as 
follows. 

“Final adjustment by a method agreed upon by the parties is hereby 
declared to be the desirable method for settlement of grievance disputes 
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arising over the application or interpretation of an existing collective bar¬ 
gaining agreement The Service is directed to make its conciliation and 
mediation services available m the settlement of such grievance disputes 
only as a last resort and in exceptional cases ” 

However, the agency is empowered to offer its services in any labor 
dispute in any industry if the dispute is thought to threaten a sub¬ 
stantial mterruption of comma ce. The director of the new service 
IS empowered to establish any suitable procedures that he sees fit for 
cooperating with state and local dispute-settlement agencies. 

Since it was felt that the old service had sometimes been some¬ 
what unrealistic and impi actical in its policies, the new law created 
a twelve-man National Labor-Management Panel, to be appointed 
by the President. The members of the panel aie to be equally di¬ 
vided between labor and management representatives It is the 
duty of the panel—^not a full-time body, but meeting only when 
summoned—to advise tlie director of the seivice at his request. In 
particulai, their advice is to be given on the way in which voluntary 
settlement procedmes may be applied to disputes that threaten the 
general welfare. 

Thus, except for a divoice of federal dispute-setthng service from 
the Labor Department and the creation of the advisory body, there 
IS no great change embodied in this part of the law It lemams to 
be seen whether the move was a wise one. Some are of the opinion 
that the shift probably was made more to decrease tlie sphere of 
action of the Labor Department than to improve federal dispute- 
settling machinery. 

Strikes by government employees and strikes that threaten to re¬ 
sult in national emergencies are smgled out for special attention in 
the law. Specifications for the handling of strikes by federal govern¬ 
ment employees or employees of agencies of the federal govern¬ 
ment are brief and to the point. Such strikers aie to be discharged 
at once and to lose their civil service status They may not be reem¬ 
ployed by the federal government or its agencies for at least three 
years, and then only as new employees. 

Finally, there are provisions for deahng with national emergencies 
threatened by labor disputes The fiist step in deahng with a strike 
or threatened strike that would affect an entire industry or a substan¬ 
tial part thereof and imperil national health and safety is for the 
President to appoint a board of mquiry to look mto the issues in the 
dispute and leport to. him, making no recommendations There is 
no limit on the size of the boaid, which is, of course, not permanent 
and will vary m composition from one dispute to another 

On receipt of the lepoit from the boaid of inquiiy, the Piesident 
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may, if he chooses, direct the Attorney General to petition in any 
fedeial district court for an injunction directing that the strike or 
lockout not be called or that it be stopped if it has begun If the 
court finds that there is a threat to national health and safety, it is 
not bound by the Norris-LaGuardia Act and may grant the injunc¬ 
tion However, such an older is subject to review by higher federal 
couits 

On the issuance of such an injunction, the Piesident shall recon¬ 
vene the board of inquiry that previously leported on the issues in¬ 
volved For sixty days after the injunction is granted it is the duty 
of the parties to the dispute “to make eveiy effort to adjust and settle 
their differences.” In their attempts to settle the dispute the parties 
are expected to make all possible use of the services of the federal 
government If at the end of sixty days the dispute is unsettled, the 
board of mquiry is to report to the President stating the position of 
each party and the final offer of the employer. This i eport is to be 
made available to the public 

Under tliis circumstance, the National Labor Relations Board is 
required to take within the next fifteen days a secret ballot of the 
employees of each employer mvolved in the dispute as to whether 
they wish to accept the final offer of settlement made by the em¬ 
ployer. The results of the vote are to be certified to the Attorney 
General withm five days of the balloting 

When the results are certified or a settlement has been reached, 
whichever occms sooner, the Attorney General is to request the 
issuing court to dissolve the injunction; this petition shall be granted. 
The President shall, on dissolution of the injunction, make a report 
to Congress of the steps taken, with his recommendation as to the 
further action which that body should take. If no action is taken 
and if the injunction is dissolved promptly, the parties are finally free, 
after a maximum of 80 days of enforced negotiation, to battle out the 
issue as they see fit, so long as their actions do not violate some other 
section of tliis broad act. 

All sections of the law were in full effect in August, 1947, but not 
all provisions had become effective at the same date. Although 
primarily of historical interest, these varying dates may be sum¬ 
marized briefly. Most provisions of the law went into effect sixty 
days after its enactment on June 23, 1947; that is, on August 22, 
1947 Thus, the prohibition agamst closed shops and restriction 
on union shops took effect then, the Conciliation Service was tians- 
feiied out of the Department of Labor at that time, and prohibition 
of dues check off without authorization became effective. On the 
other hand, unfair labor practices were prohibited from the date of 
enactment, as were the provisions concerning national emergencies. 
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suits agamst unions, political contributions, secondary boycotts and 
jurisdictional disputes, and strikes by government employees If a 
union had an agreement contammg a union security clause, closed 
or union shop, that was signed before June 23, 1947, it was not 
affected until its expiration; similar agreements reached between 
June 23 and August 21, 1947, could run for one year. A checkoff 
agreement could run until the expiration of the agreement or July 1, 
1948, whichever came first. Thus, the law became effective on a 
piecemeal basis 

Enforcement provisions 

A number of the enforcement measures of the law have been noted 
m discussing various of its restiictions. Others have not been men¬ 
tioned, so It IS well at this point to draw them all together. There 
are four acts under the bill that are punishable by ciiminal penalties 
of fine or imprisonment or both. As has been noted, wilful inter¬ 
ference with any member of the board or its agents is punishable 
with fines up to $5000 and imprisonment up to one year or both; 
violations of the restnction on political contributions are punishable 
with fines up to $5000 for an organization or up to $1000 and im¬ 
prisonment up to one year for individuals In addition, an em- 
ployei guilty of checkmg off dues or paying into welfare funds m vio¬ 
lation of the law is liable to fines up to $10,000 or imprisonment of 
not more than one year or both. A union agent who falsifies the 
non-Communist affidavits required under the law is liable for $10,- 
000 m fines and imprisonment of up to ten years. The reservation 
of the heaviest fine and imprisonment for the last offense is a typical 
result of the anti-Commumst hysteria that swept the nation after the 
V'^ar. 

It has already been noted that unions are suable for violations of 
collective bargaining agreements; employers are similarly liable to 
damage suits for such violations. A union also can be sued for m- 
juries resulting from engaging in a secondary boycott or jurisdic¬ 
tional dispute. These are the only bases for damage suits agamst 
a union. 

In one situation, an employer is allowed to get an injunction; that 
is to prevent the making or enforcmg of agreements con taming wel- 
faie fund or checkoff provisions m violation of the law. The board 
has much more leeway; it can ask for an injunction after a complamt 
of an unfair labor practice has been issued In addition, the repre¬ 
sentatives of the board are required to petition for an injunction m 
the case of a jurisdictional strike or a strike for an unlawful puipose. 
Finally, as noted, the Attorney General can request an injunction m 
a case that threatens a national emergency. 
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The final means of enforcement is through the cease-and-desist 
orders of the board, which can be carried to the courts for enfoi ce¬ 
ment, and the loss of rights before the board by unions and em¬ 
ployees Cease-and-desist orders are not a new development m the 
law, smce the same general situation existed under the old N.L R A. 
Loss of any piotection of employee status because of illegal stnkes 
and of any right to government action on behalf of a union not filing 
proper reports seem to be relatively heavy penalties However, m 
the yeai immediately followmg passage of the act, the latter pen¬ 
alty was not suflBcient to bring observance by some of the more 
powerful unions of the required filing of non-Communist affidavits. 
In fact, for a strong union that is well established and has little com¬ 
petition from other unions there is no strong incentive to observe this 
part of the law However, where one union faces competition fiom 
another that has complied with this pai t of the law, the inability to 
get on the ballot m case of an election to determine the bargammg 
agent gives a strong incentive for compliance. 

Evaluation of the Taft-Hartley Law 

Such was the method which Congiess offered to the President, in 
early June, 1947, for the solution of labor-management disputes. 
The President did not agiee, presumably on the counsel of the ad¬ 
visers about him, that the act would do what it was supposed to do 
Therefoie, he vetoed the bill. This was to no avail, since Congress 
disregarded his veto message and passed the act by the lequned 
two-thirds majority. A few of the evaluations in the President’s 
message aie of mteiest.® 

The fiist reason given for the veto was that the bill was contrary 
to the traditional government policy of leaving as much freedom as 
possible in collective baigaming. These extended controls weie, in 
the President’s view, especially bad because the general trend of 
the time was to remove as many controls as possible. Secondly, 
President Truman thought the bill would not improve human rela¬ 
tions m industry “Cooperation cannot be achieved by force of 
law We cannot create mutual respect and confidence by legisla¬ 
tive fiat.” In addition, the bill was held to be unworkable and un¬ 
fair m that it did not deal equally with employers and employees. 
Each of these points was defended in detail, but they need not be 
expanded here. 

Few congressional enactments have caused as much comment, 
discussion, and disagicement as the Taft-Haitley Law Labor 

“ The text of the veto message is quoted in Bakke, E W , and Kerr, C , Unions, 
Management and the Public, pp 881-889 New York Harcourt, Brace and Com¬ 
pany, 1948 
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groups have frequently referred to it as the “slave labor bill ” Other 
persons connected with business and professional gioups have 
looked upon it as a desirable piece of legislation that was long over¬ 
due The gap between the two Imes of reasoning did not narrow in 
the first year after the enactment 

For example, the Department of Manufacture of the United States 
Chamber of Commerce stated: 

“At long last, equality before the law is recognized in federal labor 
legislation, Collective bargaining under the law is now accompanied by 
legal rights and responsibilities placed on both parties. . . . Now, too, 
for the first time, the Congress has come to gnps with some of the 
abuses in the field of labor-management relations, and the new law 
makes far-reaching provisions to ban them.”^® 

The United Steelworkers of America, whose leader is also Presi¬ 
dent of the C I.O , did not see the subject in the same light. On 
July 2, 1947, the Executive Boaid of that union adopted resolutions 
that in part denounced the new law and board “as instruments 
clearly designed to oppress unions and to destroy the livmg stand¬ 
ards of American workers” In a message transmittmg these reso¬ 
lutions to the field staff, Plnhp Munay stated. 

“In the place of the Wagner Act and the Board which administered the 
Wagner Act, we have an act and a board which have been set up to 
discourage organization, not to promote it, to undermine unions, not to 
protect them, to discourage collective bargaining, not to encourage it, 
to invite law suits against unions in the place of peaceful collective bar¬ 
gaining ” 

Any number of similar statements on one side or the other could 
be found if citation of more was desirable, but they would do fittle 
except emphasize, wheie emphasis is not needed, the diametrical 
opposition of those for and agamst the new law. It is not easy to 
evaluate the validity of the positions of the two parties because in 
good part they spring from a difference in basic attitude toward la¬ 
bor relations and what is a sound basis for healthful and peaceful 
management-labor relationship 

Essentially, the proponents and opponents of the law split over 
the desirabihty of a strong labor umon structure in the nation. Al¬ 
though few supporters of the law would admit that they are anti- 
union in their attitude, that probably is the case. They see the 


Labor Management Relations Act, 1947, Foreword 
“Legal Department Memorandum No 1, op. cit., pp. 1-2. (Italics Murray’s ) 



528 POSTWAR TENSIONS AND CONTROLS 


many abuses in the labor movement that must be admitted by all, 
then, as a result of a deep-seated distiust of unions and union lead¬ 
ers, they assume that the abuses aie typical of almost all unionists 
who find themselves in a position to practice the abuse. Once that 
conclusion is i cached, it follows that regulation is necessary to make 
it unlawful for unions to engage in the abusive practice. 

Piobably the great inajoiity of the peisons who follow this line of 
reasoning base their economic thinking on the idea of a laissez faire 
economy being best. This does not mean complete laissez faire, 
but lather a government policy that leaves business relatively free 
to do as it pleases It then is assumed that the general honesty of 
businessmen, the competition tliat they must face from othei busi¬ 
nessmen looking for woikeis, and the lefusal of workeis to accept 
substandaid jobs will foice payment of proper wages and the pro¬ 
vision of reasonable conditions of work It is assumed, without too 
much proof, that the bargainmg powei of workers even without or¬ 
ganization or with very weak oiganization is adequate to cope with 
that of employers In fact, in the thinking of many bargaining 
power IS not even necessary because the interests of employers and 
woikeis aie alike and, therefore, employers will automatically do 
that which is best for workers. 

Those who oppose the Taft-Haitley Law work from an entirely 
different set of assumptions. They hold that workers cannot de¬ 
pend on either the magnanimity oi enlightened selfishness of em¬ 
ployers to bung to them good wages and working conditions These 
persons argue that m order to equalize bargaining power and allow 
workers to demand, rathei than ask for, the conditions which they 
want, strong, non-employei-dominated unions aie needed. They 
argue further, and with good reason, that stable labor relations must 
be based on mutual respect and trust of each party for the other, and 
that legislation cannot provide this condition 

The foregoing paragraphs reduce to its essentials the split be¬ 
tween those for and against the Taft-Haitley Law. It cannot be 
aigued convincmgly that the law was not intended to restrict and 
weaken unions, because many of the piovisions could hardly have 
had any other basic purpose. It is hard to imagine that such was 
not in many minds when a favorable vote by a majority of all em¬ 
ployees m a unit was made a necessary prerequisite to negotiation 
on a union shop. The curb on political contiibutions makes for 
some limitation on political action, although it does not prohibit ex- 
pendituie for registration campaigns and for political education pro¬ 
grams, it restricts the area of permissible political action Political 
as well as economic action is a desirable part of the program of any 
union trymg to use all possible means of achieving its goals. The 
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enactment of the law under consideration is itself proof of the de¬ 
sirability, from the union point of view, of political action to get and 
keep the “right people” in office 

The exact results of the new law are not yet discernible Wlnle 
test cases on its constitutionality may be rushed, the validity of a 
number of questionable provisions will not be known for some time 
and, therefore, results cannot even be predicted One thing is clear, 
even though the law may be supported m its entirety, it is not the 
slave labor bill that it has been called. Thei e is no limitation on the 
lights of individuals to quit then woik at any time To strike, that 
is, to stop work but not sever the job relationship, is restiicted as to 
time, but this is haidly sufficient to justify the reference to a slave 
labor bill 

No one can say to what extent unions may be broken as a result of 
the law. Undoubtedly, the employer who is desirous of fightmg a 
union IS given more ways of domg so. But collective bargaining 
with non-dommated unions has in many cases proved satisfactory to 
the employer as well as to woikers. Many businessmen have no 
desire to disrupt the peaceful relationslups that they have built up 
and wdl keep on dealing with unions m much the same manner as 
before. 

On the other hand, the law has brought changes m the collective 
bargaining demands of unions For example, the steelworkers’ 
union, shortly after the law was enacted, resolved that m future 
contracts it would refuse to include a no-strike clause, This was 
decided upon as a way of coping with the provision of the law that 
unions may be sued for breach of contract, it did not mean that the 
union contemplated more strikes There are, however, in any union 
wildcat strikes that occur despite all attempts of union officials to 
prevent them from developing Therefore, some unions ai'e hying 
to lessen the chance of suits by cutting out one provision that is 
likely to be violated on occasion. 

Another attempt of some unions to circumvent the suability clause 
of the law is to demand that there be included m any agieement a 
provision that an employer will not avail himself of his right to sue 
undei certain conditions. Smee tlie law permits rather than re- 
quii es suits, it is thought that such a clause included m an agreement 
will furnish an escape. 

The typographical union developed still another means of trying 
to escape from this part of the law. This was to state a senes of 
conditions under which they were willing to work If the employer 
allowed these conditions, they worked; if not, they did not work 
However, they refused to put the terms under which they would 
work in writing or to sign an agieement embodymg the terms. 
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Shortly after this plan was evolved, the National Labor Relations 
Boaid issued a complaint against it as an unfair labor practice, since, 
it will be lemembeied, reducing an agreement to writing is one,of 
the requirements of bona f,de collective bai gaming that is written 
into the law. Subsequently, a trial examiner mled that the union 
had committed an unfaii labor practice. 

In time, other results will develop and some of the practices just 
noted may change or be extended. Taken as a whole, the Taft- 
Haitley Law probably has gone too far. That there were weak spots 
in federal labor-relations law is not open to question, some revisions 
were m order. Some unions had grown more rapidly than had the 
abihties of some of their leaders, others “thiew their weight around” 
without regaid for the effect of their actions on the public. But to 
use such a situation as a basis for a law as sweeping and restrictive 
as the one m question was unwise to say the least. Although labor 
disputes shortly after the law went into effect were at an unusually 
low level, it is doubtful if the Taft-Haitley Law will prove itself to 
be a sound basis for peaceful labor relations. It was, perhaps, a 
misguided but sincere effoit to effect some changes that needed to 
be made, as its less desirable provisions become evident it may 
be possible to revise them. 

Postwar wage issues 

A specialized phase of management-laboi relations brought £ed- 
eial regulation in the postwar period. These particular difficulties 
aiose out of the Fair Labor Standards Act and the mteipretation of 
wording used therein. It will be recalled that the 1938 law pro¬ 
vided certain minimum wages and a basic work week of forty hours 
beyond which employees were to be paid time-and-one-half for all 
hours of woik in the week. But since the law did not define woik 
it was not clear whether time spent in activities such as walkmg to 
a work place ha the plant, or sharpening tools, or putting on pro¬ 
tective clothing was to be construed as work time. 

In many occupations considerable time is spent m gomg to and 
from the place of work or in performing other activities that aie 
necessary on the job but aie not a part of it, such as sharpening 
tools or cleaning up around a machme. The question arose as to 
whethei such time should be compensated as a part of the period 
of work. In cases testmg this issue the Supreme Court in 1944 
and 1945 supported the claim of the United Mine Woikeis Union 
that travel time on the employer’s premises should be compensated 
as a part of the work day.^^ In coal and metal mmiiig and in lum- 


Jewell Ridge Coal Coip v Local No 6167, United Mine Woikeis of Amenca 
et al, 325 U, S 16 (1945) Tennessee Coal, lion and Raihoad Co. v Muscoda 
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Bering, however, the time spent on the premises of the employer m 
traveling to and fiom work may be considerable, so that decisions 
such as the above did not indicate clearly the attitude that would 
he taken on relatively short periods of time spent in travel and 
preparation foi the job in factoiies and other places of employment 
of like nature 

In 1946, in a highly publicized case, the issue of “portal to portal” 
pay foi factory workers came before the Court,^® representatives of 
the workers brmgmg suit contended that employees were then able 
to punch the time clock as much as fourteen minutes before work 
time or after quittmg time at lunch and at the close of the day with¬ 
out being paid for the extra time. Therefore, a worker could spend 
as much as fifty-six minutes per day on the premises of the employer 
without pay, howevei, nowhere near tins amount of time was spent 
by most of die workers It was insisted that the workers had to 
check m early smce not aU could pmich the clocks at the same tune 
and some had to spend three oi four minutes walkmg to their work 
place, putting on protective clothmg, getting tools ready, or other¬ 
wise preparing for woik Much the same actions had to be re¬ 
peated in reverse at the close of the work period before the workers 
departed for home 

The workers contended that the time unavoidably spent on the 
employer’s premises, whether used in actual production or not, 
should be compensated by the employei. Smce the Mt. Clemens 
Pottery Company refused to pay foi such service, the dispute was 
taken to court. The fedeial district court iiiled that the workers 
had a reasonable claim and that a relatively small amount of back 
pay was due for travel time and preparatory activities. The com¬ 
pany, not satisfied with the rulmg, appealed it, and the Circuit Court 
of Appeals reversed the ruhng of the lower court, holding that the 
workers were not entitled to back pay. From this ruhng an appeal 
was taken to the Supreme Court. 

The High Court, although it did not determine the size of a rea¬ 
sonable claim in the particular case, did support the contention that 
time necessarily spent on the premises of the employer even though 
not engaged m productive work could be construed as a part of the 
hours “worked” on the job. In the opinion of the Court, tune neces¬ 
sarily spent in walking from the plant entrance to the place of work 
and in doing tasks necessary to starting or stopping work, such as 
sharpening tools or cleaning the machme or place of work, could be 
considered work time. On the other hand, time spent in personal 
activities could not be so counted, similarly, the de minimis doctrine, 
which states that the law is not concerned with trifling matters, could 


^Andeison et al v Mt Clemens Potteiy Co, 328 U S. 680 (1946) 
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be applied so that insignificant amounts of walking or preparatory 
actions could not be field a part of the hours worked. 

The case was remanded to the district couit of its origin for 
deteimmation of whether the workers weie entitled to any back 
pay under the rules laid down by the Supreme Court On a re¬ 
hearing/^ the district ]udge apphed the de minimis doctrine and 
held that the amount of preparatory and walking time was too fittle 
to warrant compensation. Although the ruling disposed of the one 
case, it did not establish a principle that would dispose of other simi¬ 
lar cases without litigation in each instance. 

While the Mt Clemens case was before the courts, especially 
after the luling of the High Court, the idea of getting back pay for 
travel time and preparatory activities began to take hold in many 
unions There was a wave of suits hi ought into the courts demand¬ 
ing back pay for such time for several years m the past. Since the 
Fair Labor Standaids Act lequnes that all over forty houis of work 
per week must be compensated at time-and-a-half, and smce most 
employers were runnmg their plants during the war period more 
than forty hours pei week, tire claims lan especially high The great 
number of suits and the laige amount of the back pay asked caused 
much sentiment to be aioused agamst “portal to portal” suits and 
the actions of unions in general Theie is much question as to 
whether it was reasonable to demand millions of dollars m back 
pay that might be collected because of a fortunate Supreme Court 
decision and not because of any dishonesty of the employer. 
Whether or not it was unreasonable, it was clearly unwise 

Many peisons, including many congressmen, felt that the suits 
for back pay based on claims that pay should have been on a “portal 
to portal” pay basis rather than on one of time spent at the work 
place were unjustifiable. Since tliey were based on a federal law. 
Congress promptly took steps to put an end to the suits. The action 
taken is commonly refened to as the Poital Pay Act,^® the name was 
not well chosen since Congress covered more than “poital to portal” 
wage claims. 

To prove the need of such legislation, Congress opened the law 
with a long prefatory statement pomting out the misinteipietation 
of the Fan Labor Standaids Act and the undesirable consequences 
thcieof.^“ Thereupon, the lawmakers turned to the situation at 
hand, they divided tire provisions of the law that dealt with wage 

^'Andeison v Mt Clemens Pottenj Co, 60 F Supp 710 (1947) 

Public Law 49, SOtli Congress, 1st Session 

“ The kw also applied to wage claims ansing under the Walsh-Healy and Davis- 
Bacon Acts 
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claims into two parts applying to claims arising before and after the 
law went mto effect, May 14, 1947 

On claims arismg piioi to the effective date of the law, no dis¬ 
tinction was made between those based on “poital to portal” pay 
and other wage claims. In both cases, claims were valid only if 
they weie based on the express provision of a contract or on a cus¬ 
tom or practice in effect in the place of work of the employer And 
if custom or practice was inconsistent with die contract, then die 
employer did not have to observe die custom Although most of 
the wage claims that were mstituted before May 14, 1947, were 
probably portal pay claims, the law was much broader, if workers 
had no contract and had been paid less than the amount due to them 
for sufficiently long for such to become a custom or practice, then 
the law forbade a suit to collect m such cases 

On claims arising aftei May 14,1947, much the same general prm- 
ciples were followed Time spent traveling to and from the place 
of woik or in activities piehmmary oi posthmmary to a person’s 
principal activities was to be compensated only if pay was lequiied 
by contiact, custom, or practice. Since the law does not define “cus¬ 
tom” or “practice” or “pieliminary” or “postlimmaiy” activities, it is 
fai from clear. In time, a body of administrative doctimc will be 
built up to clarify the mean mg of these woids. 

In view of the vague language used m the law, it is not clear what 
its results will be. One thing is clear, it cut the ground from under 
most “portal to portal” pay suits, since they were not based on cus¬ 
tom, practice or contract Presumably, that was the main purpose 
of the act If the law were to be used to discourage payment for 
extended periods of travel on the employer’s property such as are 
necessaiy m mining or lumbering, for example, it would be unfortu¬ 
nate. However, such payments are peimitted if they have been 
made customarily or if called for in a contiact 

Thus, the Congress took fir 1947 its fiist steps to modify existing 
federal labor controls The Labor Management Relations Act and 
the Poital Pay Act both weie actions essentially unfriendly toward 
organized labor, actions which were probably typical of the general 
sentiment of most non-worker groups Strangely enough, although 
Congress could find time for these pieces of legislation, they could 
not find the time to consider caiefully tire enactment of a fair em¬ 
ployment practice (non-disciimmatory tieatment of labor regardless 
of color or race) law or to raise die foity-cent mmimum wage, so 
obviously inadequate in view of iismg prices. 

It has been stated previously diat impetuous actions on the part 
of organized labor m some of the woik stoppages whose conditions 
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impeded the national productive effort were unwise from the stand¬ 
point of public and congressional opinion, the portal pay suits were 
equally unfoitunate. However, theie is a sharp difference between 
collecting abuses and changing markedly the general tenor of con- 
tiols and protections previously established The federal legisla¬ 
tion reviewed in this chapter went much further than to correct 
abuses. 


Questions 

1 Many students of labor relations say that a wave of labor disputes 
was to be expected at the close of Woild War II What is your attitude 
toward this opinion? 

2 What are the pros and cons of the banning of closed shop agreements 
as was done undei the Taft-Haitley Law? 

3 Do you think there was need in 1947 for a revision of the National 
Labor Relations Act? If so, what specific revisions do you think were 
needed? 

4 Do you consider union attitudes toward revision of the Wagner 
Act wise? If not, what would you suggest as a moie intelligent ap¬ 
proach? 

5 The Taft-Haitley Law was aimed, in part at least, at balancing the 
power of unions and employers. Do you think it has succeeded in doing 
this? 

6 Did the Portal Pay Act of 1946 change the meaning of ‘work time”? 
How would you define work time? 



Chapter XXVI 

conclusions' 

Background of labor controls 

It IS clear from the foregoing chapters that the American people 
did not reach the present stage of government control over labor re¬ 
lations at one jump Rather it has resulted fiom a century and a 
half of legislative and judicial decisions and from the examples and 
precedents set by the British both before and after we became an 
independent nation. As a result of this extended period of matura¬ 
tion, an understanding of our present government policies requires 
a knowledge of many developments and practices of the past that 
have had an influence on the contemporary situation. 

However, factors other than the legislative and judicial piecedent 
that has evolved have influenced the structure of contiols m our 
economy The social and economic conditions of the time do much 
to shape the thought of our judges and legislators. A severe de¬ 
pression with many millions of unemployed brings a willingness to 
accept social experimentation. A strongly organized and belhgei- 
ent labor movement engendeis an attitude of opposition to unions. 
Various factors will exert their influence from time to time, thus, 
the conditions that give rise to certain actions include the labor 
problems that are especially knotty and the customs and precedents 
that exist, These customs and precedents are used as a basis for 
improvising or developing new means of dealing with problems at 
hand. 

The history of the legislation and court action that comprises the 
background of our present labor controls is roughly a century and a 
half old. But even earher the British had been exertmg controls 
over labor legislation for centuries; the great part of those controls 
had been unfriendly toward labor, striving to protect the interests 
of employ© groups and to discourage the organization of labor. 
Although this traditional attitude began to break a little at the end 
of the first quarter of the nineteenth century, there were by that time 
adequate examples of means of dealing effectively with unions of 
workers. As we have seen, America patterned itself leadily upon 
these restiictive precedents 

In the latter part of the nineteenth century Great Britain and other 
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European nations developed a new line of action to cope with labor 
problems. In the late nineteenth and eaily twentieth century the 
pioneering experiments in social legislation were made These laws 
were a significant and constructive development in the search for 
means of handling the labor and social problems that arose out of 
modern industrial society In the United States, however, later in¬ 
dustrialization, the slow disappearance of the frontier, and the strong 
spirit of individualism resulted in a very slow adoption of similar 
protective measures for American worlcmen 

When the courts of this nation began to act in cases that con¬ 
cerned the activities of labor they had little m the form of written 
law for guideposts. Using then own interpretation of the common 
law—the customs and mores of the people—as guideposts, the 
courts were almost completely free to act as they saw fit It has 
been shown that these actions fiequently were unfriendly toward 
organized labor 

Gradually, statute law was substituted for common law, as such 
legislation was enacted, there were ceitam rather elastic limits on 
its content The Constitution of the United States, although far 
from clear and definite on many issues, contains provisions concern¬ 
ing the power of fedeial and state legislative bodies to enact laws. 
The great difficulty theieui is the lack of adequate and clear-cut 
definitions of some of the teimmology used. The fedeial Congress 
has the power to regulate interstate commerce, just exactly when 
such commerce starts and stops is not leadily disceinible and is 
not agreed upon from one time to another by members of the Su¬ 
preme Court, It is very clear that intei state commerce is now con¬ 
strued much more broadly than it was a relatively few years ago. 
The power to tax is equally xmcleai; in many instances a measure 
levymg excises of some form may in part be to raise revenue and in 
part a regulatory measure. Just how much regulation can be mixed 
with revenue raising and stiU be within the bounds of the Constitu¬ 
tion is not clear. 

Powers neither delegated to Congress nor denied to the states are 
reserved for the latter, the term “pohee power” is used to lefer to 
the broad power of the states to regulate m order to promote the 
general welfare of then citizens. While this term does not appear 
m the Constitution, it is used to describe the powers reserved to 
the states, The diflficulty involved is, of course, the pioblem of de¬ 
termining when a certain measure promotes the general welfare. 
One of the striking characteristics of our society is the great number 
of conflicts of interests; in such a case, almost any regulation or con¬ 
trol benefits some peisons and is harmful to others Arriving at 
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the pioper evaluation of the benefits and detriments caused by some 
regulations is indeed difficult. 

The Constitution also offers protections of some of the more basic 
lights of the people, such as freedom of speech, press, religion, as¬ 
sembly, and others However, it should be kept in inmd that under 
the Constitution these are not unconditionally guaranteed, they are 
highly protected, and no more It might be said that individuals 
are given a guarantee that these basic rights will not be taken from 
them in an arbitrary and umeasonable manner. This is only good 
sense. There is no reason to be such a slave to freedom as to allow 
a person to exercise his right of free speech by shouting “Fuel” in a 
crowded theater oi other gathering place Nor is there any reason 
to allow a maniac freedom to go where he pleases 

Such denials of freedom as those just referred to obviously are 
reasonable However, there aie many mstances in which the case 
IS not so clear-cut, this is especially tiue when restrictions that may 
affect the economic well-being of a person or group are at issue. 
Here is the area in which judicial decisions, based on lights pro¬ 
tected under the Constitution, have often been far out of step with 
economic reality To assume that two persons or groups of persons 
have equal power to exercise their rights freely to contract, regard¬ 
less of then economic cucumstances, is to be far fiom the truth, un¬ 
fortunately, such assumptions seem to have been basic to many 
court decisions and laws noted in the foregoing pages. 

The conclusion is mescapable that, with a limited number of ex¬ 
ceptions, as oui society developed its own structure of legislative 
and judicial controls to govern labor relations and to solve labor 
problems, the guiding thought of legislators and members of the 
judiciary was unfriendly to labor It is doubtful if the persons m- 
volved thought of themselves as bemg unfriendly toward any group, 
in fact, it is a rare person who can see and understand his own bias 
and prejudices Nevertheless, the background, tiaming, and en¬ 
vironment that influenced these persons were such as to produce the 
point of view that has been noted. 

Until the first World War the laws and decisions that evolved 
probably came about with httle or no thought given toward any 
sort of over-all program. Comt actions and, to a lesser extent, laws 
were improvisations designed to meet especially pressing problems 
For as long as it lasted the emergency of the war changed this situ¬ 
ation somewhat at the federal level For the first time, uncertain 
but stimulatmg attempts at more comprehensive plans were made 
Administrative actions estabhshmg dispute-settlmg mechanisms and 
sanctio nin g the right of workers to organize and the creation of a 
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system of public employment exchanges were parts of a liuiiiedly 
developed labor pobcy aimed at handling the most pressing labor 
problems m such a way as to expedite the war effort. 

That much of the wartime control program was hastily conceived 
and administered by any means which could be seized upon did not 
detract from the fact that here was an attempt to fit together a num¬ 
ber of activities comprising—although it was rathei limited—a pro¬ 
gram of action. This was one of the early indications of the fact 
that it takes an emergency situation to bnng about strong, con¬ 
certed action. The more extreme the emergency and the more 
widespread the public acceptance of the existence of it, the greater 
will be the element of control. 

The postwar period served to emphasize the fact that public sen¬ 
timent does much to make or break a program of controls. The 
disappearance of a wartime psychology with the stoppage of hos¬ 
tilities, long before the economic effects of the war were past, made 
it impossible to continue some of the programs that had been set up 
during the war But as a nation we learned little from the economic 
disruptions that followed, the same story was lepeated a quarter of 
a century later with almost no deviations from the original pattern 
of 1918-1920, 

The period between the two wars was one of contrasts, the gov¬ 
ernment policies of the 1920’s and 1930’s were so different that the 
two decades must be kept in mind as shaiply unalike, In the 1920’s 
the postwar psychology akeady described and the general prosperity 
of the trme made the period one of almost no progress rn federal 
labor controls, and also of little m the states 

Probably postwar psychology and general prosperity were not the 
only causes of the reaction of the 1920’s. There was a widespread 
psychological attitude that the new capitalism of prosperity based 
on high wages and enlightened labor policies was here to stay. In 
the mmds of many, the well-being of management and labor lay in 
the same direction and employers would see to it that the interests 
of their workers were protected. If such were the case, there was 
no need for a strongly organized labor force to demand that the 
workers’ interests be protected, similarly, there was no need of en¬ 
acting protective legislation for labor. 

There was still another matter that helped to explain the attitudes 
of the 1920’s. The plrilosophy of economic individualism was wide¬ 
spread, every person had the right and the oppoi-tunity to aspire and 
strive for high position. According to such a philosophy, each m- 
dividual should have the right to contract his services under any 
cncumstances that he chose. Thus, minimum-wage laws, for ex¬ 
ample, were a clear violation of the thought that everyone should 
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be left free to pursue lus own best interests in any way he saw fit. 
The concept of economic necessity making it impossible foi many 
persons effectively to pursue their own best interests was not com¬ 
monly held by legislators and the judiciary at that time. 

Changes in government philosophy 

The decade of the 1930’ s was ushered m with an economy-shaking 
depression, the equal of which had never been seen in this nation 
Greater numbers of unemployed had never plagued the nation, and, 
especially as the depression woie on, never had so much doubt been 
raised as to the workability of American capitalism. 

With such a shocking expeiience that did not pass away quickly, 
the Congress was needled into attempting relatively diastic action 
to cope with the situation. As it happened, this action was taken 
under a Democratic admmistration; it is doubtful if the identity of 
the pohtical paity in power was a dominant factor m the nature and 
extent of the expeiunents. The economic controls of the “New 
Deal” probably were more a product of the times than of the party 
that happened to be in power, although different groups in office 
would have influenced the details of the recovery program of the 
federal government, the broad outlines would of necessity have le- 
mained substantially the same. 

There was another interesting development in the 19S0’s. The 
rights and privileges of members of the working classes were recog¬ 
nized and protected much more carefully than they ever had been 
before The theory that complete equality of treatment of em¬ 
ployer and employee and of the well-to-do and the poor would offer 
equality of opportunity for all giadually was abandoned. In its 
place, a philosophy was developed of consciously protecting the 
weaker and less capable groups in our society, the depression em¬ 
phasized the fact that the less fortunate and the less able persons 
were in many instances unable to cope with the economic problems 
that they faced. 

With this new attitude as a basis of action, the 1930’s became a 
period in which much progressive labor and social legislation was 
enacted Those laws have been noted m some detail earlier in this 
book, they need not be reviewed here Regulations guaranteeing 
the right of workers to organize and others instituting broad and 
effective control of wages and child labor and a system of social 
security legislation weie a sharp break with precedent and tradi¬ 
tion. 

At the same time there was a shift in the position of cei-tain mem¬ 
bers of the Supreme Court. Some members of that body had taken 
a liberal position for many years m the past, but in most instances 
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the opinions of Justices lilce Brandeis, Holmes, Caidozo, and a few 
others weie minority statements It was not until the late 1930’s 
that the tlnnkmg of Brandeis on the light of workers to organize 
and on mmimum-wage rates and other social piotections became ac¬ 
ceptable to a Couit majority This was a very important develop¬ 
ment because a change in the attitude of persons in Congress would 
have done little good if the High Court had not been willing to 
validate new and more progressive laws. 

During the depression decade the attitude of the national Con¬ 
gress and the Supreme Court was reflected in the states There as 
elsewhere a more hbeial attitude than had prevailed earher de¬ 
veloped, and steps were taken in a considerable number of states to 
lestrict the use of the injunction so as to ensure the right to organize 
and to improve child labor oi mmimum-wage legislation And, 
under the impetus of the federal Social Security Act, unemployment 
compensation and old age assistance laws were enacted in all states. 

The outbreak of the second World Wai brought a period in which 
laboi problems were dealt with by the government in summary 
fashion Labor disputes could not be fought out at that time, 
steadiness of production was much too important to the wai effort. 
Similarly, wages, houis of work, the utilization of labor, and other 
matters demanded government policies and controls that would 
ensure the most effective prosecution of the war 

The practices of the government during the war were such as to 
keep the amount of time lost through work stoppages at a minimum 
and to make the record of wai pi eduction extiemely high But it 
left m the wake of the war many instances m which governmentally 
imposed settlements of laboi-management controversies were far 
fiom satisfactoiy to either party to the dispute. And with the end 
of the shootmg war many persons felt that no holds were barred in 
the settlement of controversies As a lesult, thei e was a widespread 
outbreak of strikes in 1946, and these stoppages caused much le- 
sentment among the public and the membeis of Congress 

This attitude led to a dominance of reaction in government poli¬ 
cies that, temporarily at least, retraced some of the steps in progres¬ 
sive labor legislation that had been taken so slowly m the previous 
decade. The reaction was not so severe as union leaders would 
have had the nation believe, neither state nor federal laws took us 
back to slave labor nor to the extensive use of labor mjunctions and 
other anti-union weapons that were common m the early 1930’s. 
Despite this fact, the federal and state labor legislation of 1945-1947 
showed a rather unfriendly attitude towaid organized labor Un¬ 
der the guise of equalizing the powers and privileges of unions and 
management, much was done m the fedeial Labor Management 
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Relations Act and in similar state laws to weaken the position of 
organized labor The relaxing of lestrictions on the issuance of la¬ 
bor injunctions and the imposition of curbs on the union shop, the 
checkoff, political activity, and other union actions placed unions in 
a much less advantageous position than tliey had enjoyed after 1935. 

There seems to he little doubt but that this was the intent and 
purpose of the laws. The mannei in which some passages of the 
federal Labor-Management Relations Act were worded was such 
they could hardly have been drawn by persons who believed that 
strong labor unions are desirable With the long tradition of un¬ 
ions widiin the nation and with the Bill of Rights guaranteed by the 
Constitution, it was not feasible to try to say that unions were, pei se, 
undesirable But although a law so saying was impractical, it was 
possible to attack a bit here and there so that the power of unions 
would be cm bed Such a philosophy must have been basic to much 
of the postwar labor legislation enacted by state and federal law¬ 
makers 

Probable trends m government labor controls 

By late 1947, therefoie, the United States had shown a considei- 
able swing to reaction, would it contmue and should it? It is quite 
unlikely that the shift will contmue for many yeais. Although un¬ 
der the “New Deal” administration of President F. D Roosevelt, 
liberal or progressive legislation may have come about more lapidly 
than it would have under another administration, the general trend 
of government contiols over labor problems and labor relations was 
discernible before 1933 The party and persons at the helm of the 
nation may have influenced the specific contents of the measures 
enacted, but it probably did not control their general nature. 

If the above reasonmg be sound, then the future of government 
labor controls is clear. The legislation and the judicial and ad¬ 
ministrative attitudes of the future must, in a broad sense, be pro¬ 
labor That is, the fact must be recognized that m the American 
economy there are strong economic rivahies between management 
and labor and their points of view frequently will conflict sharply 
As these divergent mteiests aie pursued, labor relations fiequently 
come down to a test of strength between the contesting parties In 
such cases, in those parts of our economy where relatively large-scale 
business enterprise exists the bargaining power of employers and 
unorganized workers is likely to be quite unequal. In order to 
aclneve a relatively adequate balance of power, the government 
needs to sanction, as it has been doing smce 1933, the formation of 
independent, responsible bade umons. According to the present 
doctiines of the Supreme Court, union-management disputes are so 



542 


CONCLUSIONS 


clearly related to the free and uninterrupted flow of interstate com- 
mcice that such action is within the powers of the federal govern¬ 
ment 

One of the moie disturbmg of the phenomena observable in our 
economy is the increasing amount of economic insecurity that is all 
about us. The worker is likely to have little with which to caie for 
himself and family durmg periods of unemployment, sickness, or 
other hardship. Therefore, the future policy of the government 
must be to extend and impiove the social security measures now in 
effect Partially for economic and partially for humanitarian rea¬ 
sons the unemployed worker must be provided a reasonably ade¬ 
quate income in times when he finds it impossible to get work. The 
same is true of older workers no longer able to earn their own hveh- 
hood, they too should receive an adequate mcome despite their 
enforced idleness 

It might be noted in passmg that the problem of caring for older 
workers is likely to increase in size and complexity The proportion 
of our population that is above sixty or sixty-five years of age has 
giown steadily. Meanwhile, the productive ability of industiial 
woikeis per hour of woik is on the increase, but oui distribution of 
puichasmg power is such that we seem able only dining war and 
postwar periods to use all that oui economy can produce. If this 
IS the case, then the economy is faced with a number of possible 
actions to meet the situation. One possible means of ensuring that 
we utihze, whether wisely oi unwisely, all we produce is to enter 
into a continuous oi frequently lecuiimg war The trouble with 
this possible action is that eventually thei e might be too few persons 
left to worry particularly about economic problems. A second ap¬ 
proach is a very sharp redistiibution of income so as to put a much 
laigei percentage of all income m the hands of the poorer classes. 
There are many real problems mvolved in such a proposal, and 
politically it is a very touchy question at best Such a plan is not 
likely to be the one followed, if for no other reason than that it would 
be political dynamite. A third possibdity is cutting deeply mto 
the hours of work In part tlnough legislation and in part tluough 
enlightened personnel practices, this general policy has been fol¬ 
lowed to the point where houis of work are rarely a problem of 
physical ability. But the shortenmg of hours of work to cope with 
existing or potential unemployment has been followed slightly by 
the “New Deal” administration and urged by some unions. In view 
of the fact that unions are rarely wiUing to take a cut in hours with¬ 
out an increase in wage rates to make up for the shoitci work time, 
this idea may not be carried much further by governmental flat. 



CONCLUSIONS 


543 


A beginning has been made, through school-attendance laws and 
the retirement annuities of the Social Security Act, of shoitenmg the 
number of years dming which persons are active membeis of the 
labor foice Pohtically, this may be the most logical method of 
trymg to keep the labor force at a relatively low level Most per¬ 
sons are m favor of giving children the opportunity for a more ex¬ 
tended education than has been possible m the past. And probably 
most persons do not object to paymg social security taxes to be used 
for retirement benefits, smce they expect to be able to draw similar 
benefits when they reach retirement age 

To the economist who is not primarily interested in matters of 
political expediency, the problem is one of increasmg the demand 
for goods or otherwise guaranteeing to workers who aie not needed 
in productive jobs an mcome that is adequate to meet basic needs. 
In future years the matter of social security will probably loom larger 
and larger. Since the oldei workers and the unemployed do not 
have a right to an income fiom work performed, hut must contmue 
to consume food, clothing, shelter, and the like even though they 
are not working, it is the duty of government in a civilized society 
to extend a helping hand. 

The position stated in this chapter must not be taken to mean 
that the duty of government is m all cases to protect working-class 
groups; m some instances they are moie than able to take caie of 
themselves. There are a number of powerful unions m the nation 
today that have organized virtually the whole craft or industry in 
which they are active, and their position is such that they are able 
to match or even override the bargaining strength of some of the 
employers with whom they negotiate. 

It clearly is the duty of government to ensure that neither man¬ 
agement nor any union be allowed an uninhibited power to negoti¬ 
ate or otherwise conduct its affairs entirely as it sees fit. A powerful 
union, just as a powerful employer, can do much that is socially un¬ 
desirable In view of this fact, legislation was called for in the post¬ 
war period to state the duties of trade unions as well as their rights. 
In other words, there was a need, and there will continue to be a 
need if the union movement remains strong and powerful, to state 
the lights and duties of both management and labor rather than the 
rights of labor and the duties of management. The opinion has 
been expressed herein that the Taft-Hartley Act was not the piece of 
legislation that was needed; that it was more than an attempt to 
balance the rights and duties of management and labor. But the 
leaders of labor who took the position that no legislative respon- 
sibihties should be placed upon the labor movement showed a lack 
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of knowledge or a disregard for the very great influence that the 
actions of powerful unions can have on the public. 

Since in a highly integrated economy work stoppages and labor 
unrest can be severely harmful to the public, some legislation to 
establish the duty of unions to baigain in good faith and to curb 
actions that are especially harmful is needed Such laws would not 
limit the normal actions of most unions; those whose activities were 
severely curtailed thereby could not be defended Perhaps it also 
IS defensible to prohibit the closed shop, but any attempts to le- 
stiict the union shop, unless it was seemed by fraud or violence, 
cannot be defended; such restricbons on the union shop as now 
exist should be repealed. 

Perhaps in some instances controls may need to be extended fur¬ 
ther. There are groups of workers m our society whose work is so 
important that it should be continued without inteiiuption at almost 
any cost, persons workmg in public utilities aie an example. Em¬ 
ployees of a hospital are another instance, as are many employees 
of state and local governments It may be necessary to take from 
such groups the right to strike; their work is so iinpoitant to the 
public welfare that they should not be able to stop it in conceit. 
But such a public policy would be mdefensible unless accompanied 
by an extension of guarantees that would enable such woikeis to 
have their grievances and demands handled promptly and justly 
without lesoit by them to work stoppages or tin eats of them. En- 
sming prompt and peaceful settlement of grievance issues and con¬ 
sideration of demands would require special goveimentally ap¬ 
pointed or supervised boards created for this express purpose Some 
lessons of experience along this line are now available in the lailway 
labor policy of the government of the years since the early 1920’s 
Although some settlements are far fiom prompt, almost all are 
reached without actual wbik stoppages 

The general point of view that has been expressed in the pre¬ 
ceding paragraphs is essentially a pro-labor one, in the sense that it 
IS held to be generally desirable for labor controls to protect the 
lights of workers even if by so domg the lights of others are re¬ 
stricted The reason for taking this point of view is that the lack 
of any considerable amount of property oi savings, which is typical 
of the average worker, makes him much less able to withstand eco¬ 
nomic hardship than are most entrepreneurial, professional, and 
other groups And, as we have said, economic insecurity is a char¬ 
acteristic of the American economy. 

If it be true that there is much discrepancy between the economic 
power of different groups, then it follows that a governmental policy 
which treats all alike regardless of their status or circumstances is 
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not desirable. Inequalities give lise to a need foi protective legis¬ 
lation, guaranteeing ceitain rights, that fiankly is based on a phi¬ 
losophy of differential tieatment for persons in accordance with 
vaiied circumstances It is only by such methods that we can 
equalize economic poweis and piivileges and extend a tiuly equal 
opportunity to all Such plans, if piopeily and effectively executed, 
would mean no “second-class” economic citizens, a goal that is m 
agreement with the basic tenets of the democratic way of life 

Questions 

1 Does your study of government labor controls lead you to believe 
that they can be enacted and amended with enough speed to make them 
an adequate method of dealing with laboi problems? 

2 Should government policy be one of tiymg to prescribe the solution 
to a certain labor problem or should it be to tiy to equalize bargaining 
power and let labor and management reach then own solutions? 

8 To what extent do you tliink public opinion determines tire controls 
that are established^ 

4 Is it possible through government controls to do away with the eco¬ 
nomic insecunties that plague om economy and yet retain our basic 
individual freedoms? 

5 What, m your opinion, are the greatest gaps in the social security 
legislation existing in the United States? Defend your answer. 

6 It has been stated m this chapter tliat in the future government con¬ 
trols must, m broad outline, favor the worker, whose bargaining power 
IS often too weak to bring about equitable employment conditions 
Evaluate this point of view 







Appendix 1 

BIBLIOGRAPHY 

The books, aitides, leports, and court decisions listed in Ap¬ 
pendix I will piovide mateiial foi further study of the subjects 
discussed in the foiegoing pages There are othei sources that may 
serve as well There is much mateiial pertinent to government 
labor controls contained in the Constitution of the United States and 
in the laws of the land. Since some of these are included m the 
following appendices, none are cited m the bibliogiaphy. 

BOOKS AND PAMPHLETS 

I Armstrong, Barbara, Insunng the Essentials New York The Mac¬ 
millan Co, 1932 

2. Beiman, Edward. Labor and the Sheiman Act New York Harper 
and Brothers, 1930 

3 Blake, R. P. (ed ), Industrial Safety New York Prentice-Hall, Inc, 
1943 

4. Commons, John R, Legal Foundations of Capitalism New Yoik 
The Macmillan Co , 1924 

5 Commons, J, and Andrews, J, Principles of Lahoi Legislation New 
York Haiper and Brothers, 1936. 

6 Commons, John R, and Gilmoie, E A, Documentary History of 
American Industrial Society, Vol III, Labor ConspUacy Cases 
Cleveland' Arthur H Clark Co, 1910 

7 Complete Labor Equipment, Vol 1, Wage and Hour New York, 
Prentice-Hall, Inc, 1947 

8 Complete Labor Equipment, Vol. 2, Labor Relations New York 
Prentice-Hall, Inc, 1947 

9 Complete Labor Equipment, Vol 3, State Labor Laws New Yoik 
Prentice-Hall, Inc, 1947 

10 Coiwin, E S , The Constitution and What It Means Today Piince- 
ton. Prmceton University Piess, 1946 

II Coiwin, E. S, The President. Office and Powers New Yoik New 
York University Press, 1940. 

12 Daugherty, C R, Labor Problems in American Industry Boston 
Houghton Mifflin Co, 1941 

13. Dillard, Dudley, The Economics of John Maynard Keynes New 
York Prentice-Hall, Inc, 1948 

14. EUingwood, A R, and Coombs, W, The Gooernment and Labor 
New York A. W. Shaw Co., 1926 

549 



550 


APPENDIX I 


15. Fairley, Lincoln, The Company Union in Plan and Practice. New 
Yoik Affiliated Schools for Woikeis, 1936. 

16 Frankfurter, F, and Greene, N., The Laboi Injunction New York 
The Macmillan Co., 1930 

17 Gael, Joseph, The First Round New Yoik Duell, Sloan and Pearce, 
1944 

18. Giegoiy, C 0, Labor and the Law New Yoik W W Norton & 
Co, 1946. 

19 Historical Records Survey, Works Progress Administration, Presiden¬ 
tial Executive Orders New York Books, Inc, 1944 

20. Kaltenborn, H S., Governmental Adjustment of Labor Disputes. 
Chicago- The Foundation Press, Inc, 1943 

21 Kellogg, Ruth M , The United States Employment Service Chicago 
The University of Chicago Press, 1933 

22 Labor-Management Relations Act, 1947 New York- Pientice-Hall, 
Inc, 1947 

23. Labor-Management Relations Act, 1947, National Association of Man¬ 
ufacturers Law Digest, June, 1947, Vol IX, No 3 

24 Landis, J, and Manoff, M., Cases on Labor Law Chicago The 
Foundation Press, Inc, 1942 

25 Lescohiei, D. D, The Labor Maikei New Yoik The Macmillan 
Co, 1923 

26. Mason, A. T., Brandeis and the Modem State Washington; National 
Home Libiai-y Foundation, 1936 

27 Mason, A T, Organized Labor and the Law Duiham Duke Uni¬ 
versity Press, 1925 

28 Metz, H W, Labor Policy of the Fedeial Govet nment. Washington. 
The Brookings Institution, 1945 

29 Millis, H A, and Montgomery, R E, Labors Fiogress and Some 

Basic Labor Problems NeiY York McGraw-Hill Book Co., Inc., 
1938 ' 

30 Milhs, H A., and Montgomery, R E, Labors Risks and Social Insur¬ 
ance New York. McGraw-Hill Book Co, Inc, 1938 

31 Millis, H A , and Montgomery, R E, Organized Labor. New York. 
McGraw-Hill Book Co., Inc, 1945. 

32 Peterson, Florence, Stnnet/o/Lohor Econoinics New York- Harper 
and Brothers, 1947 

33 Pientice-Hall Labor Course. New Yoik; Pientice-FIall, Inc 

34 Raushenbush, Carl, and Stein, Emanuel, Labor Cases and Materials 
New York- F S Crofts, 1941 

35 Segal, M J, The Noiiis-LaGuardia Act and the Cowis Washing¬ 
ton Ameiican Council on Public AFaiis, 1942 

36. Smith, L. J., Collective Bargaining New York Prcntice-Hall, Inc., 
1946 

37 Taft, Philip, Economics and Problems of Labor. Harrisburg. Stack- 
pole and Sons, 1942 

38. Re Taft-Hartley Act, Legal Department Memoranda Nos. 1 and 2, 
United Steelwoikeis of America 



BIBLIOGRAPHY 


551 


39. Taylor, A. G., Labor Problems and Labor Law. New Yoik, Pientice- 
Hall, Inc., 1938. 

40. Veblen, Thorstein, The Theoitj of Business Enterprise New York. 
G. Scribner’s Sons, 1927 

41 Waie, N J , Labor in Modern Industrial Society New York. D C 
Heath and Co , 1935 

42. Webb, Sidney, and Webb, Beatrice, The History of Trade Unionism 
London Longmans, Gieen and Co, 1920 

43 Witte, E E , The Government in Labor Disputes New Yoik. Mc- 
Giaw-Hill Book Co , Inc, 1932. 

44 Wolman, Leo, Ebb and Flow in Trade Unionism New York. Na¬ 
tional Bureau of Economic Research, 1936 

45 Yoder, Dale, Personnel Management and Industrial Relations, 3rd 
Edition New York: Prentice-Hall, Inc, 1948. 


MAGAZINE ARTICLES 


1 Acee, Alfred, “State Labor Legislation in 1947,” Monthly Labor Re¬ 
view, Septembei, 1947, Vol 65, No 3, p 277. 

2 Acee, Alfred, “State Woikmens Compensation Legislation,” Monthly 
Labor Review, Octobei, 1947, Vol 65, No 4, p 415. 

3. Dickason, Gladys, “Women in Labor Unions,” Annals of the American 
Academy of Political and Social Science, May, 1947, Vol 251, p 70. 

4 Dodd, A. M, “Interstate Compacts,” U S Law Review, February, 
1939, Vol 73, No 2, p 75 

5 Elson, A, and Schanfield, L., “Local Regulation of Discriminatory 
Employment Piactices,” Yale Law Jourrm, Febraary, 1947, Vol 56, 
No 3, p 431, 

6 Kroll, Jack, “Why Labor Is in Politics,” New York Times Magazine, 
October 27, 1946, p. 15. 

7. “Legislative Restrictions on the Closed Shop,” Monthly Labor Re¬ 
view, June, 1947, Vol 64, No 6, p 1056 

8 Manpower Review, monthly oigan of the War Manpower Commis¬ 
sion, Washington, U S Government Printing Office 

9. Mathews, R E , “Survey of Ohio Practice in Issuance of Labor Injunc¬ 
tions,” Ohio State University Law Journal, June, 1939, Vol 5, No. 3, 
p 294. 

10 Northrup, H R, “The Railway Labor Act and Railway Labor Dis¬ 
putes m Wartime,” The American Economic Review, June, 1946, Vol. 


XXXVI, No 3, p 324 

Nunn, W. L, “Local Progress in Laboi Peace,” National Municipal 
Review, December, 1940, Vol. XXIX, No 12, pp. 7-27. 

“State Laws Requiring Union Registration and Financial Reports,” 
Monthly Labor Review, June, 1947, Vol 64, No 6, p 1052. 

13 Stigler, G J., “The Economics of Minimum Wage Legislation,” The 

American Economic Review, .. XXX yL. No 3, p 358 

U. S. Conciliation Service, l| 


11 


12 . 


14 


gust, 1947, Vol. 65, No. 2, p 



552 


APPENDIX I 


15 Witte, E E , “Eaily American Labor Cases,” Yale Law Journal, May, 
1926, Vol. 35, No 7, p 825. 

16, Yodei, Dale, “State Expeiiments m Labor Relations Legislation,” 
Annals of ilie American Academy of Political and Social Science, No¬ 
vember, 1946, Vol 248, p 130 

U. S. GOVERNMENT REPORTS AND STUDIES 

I Buieau of Labor Statistics, Bulletin No 240, Companson of Work¬ 
mens Compensation Laws of the United States up to December 31, 
1917 Washington U S Government Punting Office, 1918 

2. Bureau of Labor Statistics, Bulletin No 379, Comparison of Work¬ 
men’s Compensation Laws of the United States as of January 1,1925, 
Washington U. S Government Printing Office, 1925. 

3, Bureau of Labor Statistics, Bulletin No 616, Handbook of Labor Sta¬ 
tistics. Washington U S. Government Printing Office, 1936 

4 Buieau of Labor Statistics, Bulletin No 694, Handbook of Labor Sta¬ 
tistics Washington U. S Government Printing Office, 1942. 

5 Bureau of Laboi Statistics, Bulletin No 157, Industrial Accident Sta¬ 
tistics Washington U. S Government Printing Office, 1915 

6 Bureau of Labor Statistics, Bulletin No 619, Labor Laws and Their 
Administration Washington: U. S. Government Printing Office, 
1936. 

7 Bureau of Labor Statistics, Bulletin No 287, National War Labor 
Board, Washington U. S Government Printing Office, 1922 

8 Bureau of Labor Statistics, Bulletin No. 672, Problems of Workmen’s 
Compensation Administration Washington; U. S Government 
Printing Office, 1940 

9 Buieau of Labor Statistics, Bulletin No 241, Public Employment Of¬ 
fices in the United Stales Washington. U. S Government Printing 
Office, 1918 

10 Department of Labor, Report of the Commission on Industnal Rela¬ 
tions in Great Britain Washington. U. S. Government Printing Of¬ 
fice, 1938 

II Division of Labor Standards, U. S. Department of Labor, Bulletin No. 
81, A Guide to the National Labor Relations Act, Washington U S 
Government Printing Office, 1946 

12 Division of Labor Standards, U S. Department of Labor, Bulletin No 
70, How Good Is Your Workmen’s Compensation Law?. Washing¬ 
ton U S Government Printing Office, 1944 

13 Division of Labor Standaids, U. S Department of Labor, Bulletin 
No. 62, Principal Features of Workmen’s Compensation Laws as of 
September, 1943 Washington: U S. Government Printing Office, 
1943 

14 Division of Laboi Standards, U S. Department of Labor, Bulletin No 
78, State Workmens Compensation Laws as of June 1,1946 Wash¬ 
ington U S. Government Punting Office, 1946. 

15 Employment Service, Department of Labor, “The Activities of the 



BIBLIOGRAPHY 


553 


War Manpower Commission,” mimeographed report of the Employ¬ 
ment Service. Washington 1946. 

16. Fresidenfs National Labor-Management Conference, Vols I to VI 
Washington U S Government Printing Office, 1946. 

17 Reports of the National Labor Relations Board, one through eleven. 
Washington: U. S. Government Printing Office, annually thiough 
1947 


18 Reports of the National Mediation Board, one through twelve 
Washington: U. S. Government Printing Office, annually through 
1947 


19 Reports of the Secretary of Labor, annual publications since 1913 
Washington U S Government Printing Office 

20 Social Security Board, A Handbook on Federal Old-Age and Sur¬ 
vivors’ Insurance. Washington; U S Government Printing Office, 
1941. 

21 Violations of Free Speech and Rights of Labor (hearings before a sub¬ 
committee on education and labor, U S. Senate, Parts 1 to 45) 
Washington U S. Government Printing Office, 1936-1939 

22 Women’s Bureau, U. S. Department of Labor, Bulletin No 191, State 
Minimum Wage Laws and Orders Washington U. S. Government 
Printing Office, 1942. 


COURT DECISIONS 

1. Adair v U. S., 208 U S 161 (1908) 

2. Adkins v. Childrens Hospital, 261 U S. 525 (1923) 

3 Anderson et al v Mt Clemens Fottery Co , S28 V S 680 (1946). 

4. Bailey v. Drexel Furniture Co, 259 U S. 20 (1922) 

5. Carmichael, Attorney General of Alabama, et al v Southern Coal and 
Coke Co., 301 U. S. 495 (1937) 

6 Commonwealth v John Hunt et al, IV Metcalf (45 Massachusetts) 
111 (1842). 

7 Coronado Coal Co. o United Mine Workers of America, 268 U S 295 
(1925). 

8 In re Debs, Petitioner, 158 U S 564 (1895) 

9 Duplex Printing Press Co. v. Deering, 254 U. S 443 (1921) 

10 Fansteel Metallurgical Corporation v. National Labor Relations 
Board, 306 U S 240 (1939) 

11. Gompersv Bucks Stove and Range Co ,221 U S 418 (1911) 

12. Hammer v. Dagenhart, 247 U S 251 (1918) 

13 Helvering, Commissioner of Internal Revenue, et al. v. Davis, 301 
U. S 619 (1937) 

14 Hitchman Coal and Coke Co. v Mitchell, 245 U S. 229 (1917) 

15 Holden V. Hardy, 169 U S 366 (1898) 

16 Lauf V E G Shinner <b-Co , BOBU S 323 (1938) 

17. Loewe v Lawlor, 208 U S 274 (1908) 

18. Milk Wagon Drivers Union of Chicago, Local 753 v Meadowmoor 
Dairies, Inc., 312 U. S. 287 (1940) 



554 


APPENDIX I 


19 Mioml Labor Relations Boari a Jones and Laughlin Steel Corp,, 
301U. 81(1937). 

20 New York Central Railroad a fhte, 243 U. 8.188 (1917). 

21 Ofp Cotton MillsJnc^i) Mministratof^SUU 8126 (M), 

22 SchechterhitrijCorjjorationv United States, 495 (1935) 

23 Texas and New Orleans Railroad w Brotherhood of Railroad Clerks, 
281U 8.548 (1930). 

24, Trim a Corrigan, 257 U. 8 312 (1921). 

25, Unkd Mine Workers of hericai). Coronado Coal Co, WIJ 8 344 
(1922). 

26 UnitehtatesoJ.W.Darbii Lumber Co, SliU 8.100 (1941) 

27 United States i) Hutcheson, WJJ 8.219 (1940) 

28 United States a United Mine Woikers of kerica, 330 U 8.258 



(1937) 

30. West Coast Hotel Co o Tarrd, 300 U. 8.379 (1937) 



Appendix II 

CONSTITUTION OF THE UNITED STATES 

We tiie People of the United States, in Older to foim a more perfect 
Union, estabbsh Justice, insure domestic Tranquility, provide foi the common 
defence, promote the general Welfare, and secure the Blessings of Liberty to 
ourselves and our Posterity, do ordain and establish this Constitution for tlie 
United States of Ameiica 


ARTICLE I 

Section 1 All legislative Powers herein granted shall be vested in a Con- 
giess of the United States, which shall consist of a Senate and House of Repie- 
sentatives 

Section 2 The House of Representatives shall be composed of Members 
chosen eveiy second Year by the People of the several States, and the Electors 
in each State shall have the Qualifications reqmsite for Electors of the most 
numerous Bianch of the State Legislatme 

No Person shall be a Representative who shall not have attained to the Age 
of twenty-five Years, and been seven Years a Citizen of the United States, and 
who shall not, when elected, be an Inhabitant of that State in which he shall 
be chosen 

[Representatives and direct Taxes shall be appoihoned among the several 
States which may be included witbn this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number of free 
Persons, including those bound to Service foi a Term of Yeais, and excluding 
Indians not taxed, three fifths of all other Peisons ] The actual Enumera¬ 
tion shall be made within thiee Years after the first Meehng of the Congress 
of tlie United States, and within every subsequent Term of ten Years, in such 
Manner as they shall by Law direct The numbei of Repiesentatives shall 
not exceed one foi every thirty Thousand, but each State shall have at Least 
one Representative; and until such enumeration shall be made, tlie State of 
New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode- 
Island and Providence Plantations one, Connecticut five, New York six, New 
Jersey four, Pennsylvania eight, Delaware one, Maryland six, Viigima ten, 
North Caiohna five, South Carohna five, and Georgia three. 

When vacancies happen in the Representabon from any State, the Execu¬ 
tive Authoiity thereof shall issue Writs of Election to fill such Vacancies 

The House of Repiesentatives shall chuse then Speaker and other OflBcers, 
and shall have the sole Power of Impeachment 

Section 3. The Senate of the Umted States shall be composed of two 
Senators fiom each State, chosen by the Legislature thereof, for six Yeais, 
and each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes The 
Seats of the Senatois of the first Class shall be vacated at the Expiiation of 
the second Year, of the second Class at the Expiration of the fourth Year, and 

555 



556 


APPENDIX II 


of tile thud Glass at the Expiiation of the sixth Year, so that one-thud may be 
chosen every second Year, and if Vacancies happen by Resignation, oi other¬ 
wise, duiing the Recess of the Legislature of any State, the Executive thereof 
may make temporary Appointments mitil the next Meeting of the Legislature, 
which shall then fill such Vacancies 

No Peison shall be a Senator who shall not have attained to the Age of 
thirty Yeais, and been mne Years a Citizen of the United States, and who shall 
not, when elected, be an Inhabitant of that State for which he shall be chosen 

The Vice President of the United States shall be President of the Senate, 
but shall have no Vote, unless they be equally divided. 

Tire Senate shall chuse then other Officers, and also a President pro tempore, 
in the absence of the Vice President, or when he shall exercise the Office of 
Piesident of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sit¬ 
ting for that Purpose, they shall be on Oath or Affirmation. When the Presi¬ 
dent of the United Slates is tried, the Chief Justice shall preside And no 
Peison shall be convicted without the Concurrence of two thirds of the Mem- 
beis present 

Judgment m Cases of Impeachment shall not extend further than to i emoval 
from Office, and disquabficahon to hold and enjoy any Office of honor. Trust 
01 Piofit under the United States but the Party convicted shall nevertheless be 
liable and subject to Indictment, Trial, Judgment and Punishment, according 
to Law 

Section 4 The Times, Places and Manner of holding Elections for Senators 
and Representatives, shall be pi escribed in each State by the Legislature 
thereof; but the Congiess may at any time by Law make or alter such Regu¬ 
lations, except as to the Places of Clausing Senatois 

The Congress shall assemble at least once in every Year, and such Meeting 
shall be on the first Monday m December, unless they shall by Law appoint a 
different Day. 

Section 5. Each House shall be the Judge of the Elections, Returns and 
Qualifications of its own Members, and a Majority of each shall constitute a 
Quorum to do Business, but a smaller Number may adjourn from day to day, 
and may be authorized to compel the Attendance of absent Membeis, m such 
Manner, and under such Penalties as each House may piovide. 

Each House may deteimme the Rules of its Pioceedmgs, punish its Members 
for disoiderly Behavioi, and, with the Concurience of two thirds, expel a 
Membei 

Each House shall keep a Journal of its Proceedings, and from time to time 
publish the same, excepbng such Parts as may in then Judgment lequiie 
Secrecy, and the Yeas and Nays of the Members of either House on any ques¬ 
tion shall, at the Desiie of one fifth of those Present, be entered on the Journal 

Neithei House, during the Session of Congiess, shall, without the Consent 
of the othei, adjourn foi moie than thiee days, noi to any other Place than that 
in which the two Houses shall be sitbng 

Section 6. The Senators and Representatives shall receive a Compensation 
foi then Services, to be asceitamed by Law, and paid out of the Tieasmy of 
the United Slates. They shall in all Cases, except Treason, Felony and 
Bleach of the Peace, be privileged from Arrest duimg then Attendance at the 
Session of then respective Houses, and in going to and retuinmg fiom the 
same, and for any Speech or Debate m eithei House, tliey shaU not be ques- 
boned m any other Place 
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No Senator or Representative shall, during the Tune for which he was 
elected, be appointed to any civil Office under the Authoiity of the United 
States, which shall have been created, or the Emoluments whereof shall have 
been encreased during such time, and no Person holding any Office under die 
United States, shall be a Member of either House during his Continuance in 
Office ^ 

Section 7. All Bills foi raismg Revenue shall oiigmate in the House of 
Representatives, but the Senate may piopose or concui with Amendments as on 
other Bills 

Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the 
United States, If he approve he shall sign il, but if not he shall return it, with 
his Objections to that House in which it shall have originated, who shall entei 
the Objections at large on tlieir Journal, and pioceed to reconsidei it, If 
after such Reconsideration two thirds of that House shall agiee to pass tlie 
BiU, it shaU be sent, together with the Objections, to the other House, by which 
it shall hkewise be leconsidered, and if appioved by two thuds of that House, 
it shall become a Law But m all such Cases Ihe Votes of both Houses shall 
be determined by Yeas and Nays, and the Names of the Peisons voting foi and 
against the Bill shall be entered on the Journal of each House respectively. 
If any Bill shall not be returned by the President within ten Days (Sundays 
excepted) after it shall have been piesented to him, the Same shall be a Law, 
m hke Manner as if he had signed it, unless the Congress by their Adjournment 
prevent its Return, in which Case it shall not be a Law 

Every Order, Resolubon, oi Vote to which the Concurrence of the Senate and 
House of Representabves may be necessary (except on a question of Adjourn¬ 
ment) shall be presented to the President of the United States, and before the 
Same shall take Effect, shall be approved by him, or being disapproved by 
him, shall be repassed by two thirds of the Senate and House of Representabves, 
according to the Rules and Limitabons prescribed in the Case of a Bill 

Section 8 The Congress shall have Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defence 
and general Welfare of the United States, but all Duties, Imposts and Excises 
shall be umform throughout the United States, 

To borrow money on the ciedit of the United States, 

To regulate Commerce with foreign Nabons, and among the several States, 
and with the Indian Tribes; 

To establish an unifoim Rule of Naturahzabon, and uniform Laws on the 
subject of Bankruptcies throughout the United States, 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Pumslrment of counterfeibng the Securibes and current 
Coin of the United States, 

To establish Post Offices and post Roads, 

To promote the Progiess of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writ¬ 
ings and Discoveries; 

To constatute Tribunals inferior to the supreme Court, 

To define and punish Piracies and Felonies committed on tlie high Seas, 
and Offenses against the Law of Nabons, 

To declare War, grant Letters of Marque and Reprisal, and make Rules 
concernmg Captures on Land and Water; 
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To raise and support Armies, but no Appropriation of Money to that Use 
shall be for a longer Term than two Years, 

To provide and maintain a Navy, 

To make Rules for the Government and Regulation of the land and naval 
Forces, 

To provide for calhng foith the Mihtia to execute the Laws of the Union, 
suppress Insurrections and lepel Invasions, 

To provide for organizing, aimmg, and disciplining tire Mihtia, and for 
governing such Part of them as may be employed in the Service of the United 
States, leseiving to the Stales respectively, tlie Appointment of the OfEccis, 
and the Authority of tiaining the Mdiha according to the discipbne presciibed 
by Congiess, 

To exercise exclusive Legislation in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of particular States, and 
the acceptance of Congiess, become the Seat of the Government of the United 
States, and to exercise hke Authority over all Places purchased by the Consent 
of the Legislature of the State in which the Same shall be, for the Erection of 
Foits, Magazines, Arsenals, dock-Yards, and other needful Buildings,—^And 
To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Consti¬ 
tution in the Government of the United States, or in any Department oi Officer 
thereof. 

Section 9. The Migration or Importation of such Persons as any of the 
States now existing shdl think pioper to admit, shall not be prohibited by the 
Congiess piioi to the Year one thousand eight hundred and eight, but a tax 
or duty may be imposed on such Importation, not exceeding ten dollars for 
each Person, 

The privilege of the Writ of Habeas Corpus shall not be suspended, unless 
when 111 Cases of Rebellion or Invasion the public Safety may require it 
No Bill of Attaindei oi ex post facto Law shall be passed 
No capitation, or other direct, Tax shall be laid, unless in Proportion to the 
Census or Enumeration herein befoie directed to be taken. 

No Tax 01 Duty shall be laid on Articles exported from any State 
No preference shall be given by any Regulation of Commerce oi Revenue 
to the Ports of one State over those of anotliei • nor shall Vessels bound to, 
01 from, one State, be obhged to enter, clear, oi pay Duties in another 

No Money shall be drawn from the Treasury, but in Consequence of Ap¬ 
propriations made by Law, and a regular Statement and Account of the Re¬ 
ceipts and Expenditures of all pubhc Money shall be pubhshed from time to 
time 

No Title of Nobihty shall be granted by the United States And no Person 
holding any Office of Profit oi Trust under them, shall, without the Consent 
of the Congress, accept of any present. Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State, 

Section 10. No State shall enter into any Treaty, Affiance, or Confederation, 
grant Letters of Marque and Reprisal, com Money; emit Bills of Credit, make 
any Thing but gold and silver Corn a Tender m Payment of Debts, pass any 
Bill of Attaindei, ex post facto Law, or Law impairing the Obligation of Con¬ 
tracts, or grant any Title of Nobihty. 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing its inspection Laws and the net Produce of all Duties and Imposts, 
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laid by any State on Impoits or Exports, shall be for die Use of the Treasury of 
me United States; and all such Laws shall be subject to the Revision and 
Controul of the Congress, 

No State shall, without the Consent of Congress, lay any duty of Tonnage, 
keep Troops, or Ships of Wai in time of Peace, enter into any Agreement or 
Compact with another State, oi with a foreign Power, or engage in War, un¬ 
less actually invaded, or in such imminent Danger as wiU not admit of delay. 

ARTICLE II 

Section 1 The executive Power shall be vested in a President of the 
United States of America. He shall hold lus Office during the Term of four 
Years, and, together with the Vice-President, chosen for the same Term, be 
elected, as follows 

Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and 
Representatives to which the State may be entitled m the Congress: but no 
Senator or Representabve, or Person holding an Office of Trust or Profit under 
the United States, shall be appointed an Elector. 

[The Electors shall meet in then respective States, and vote by Ballot for 
two persons, of whom one at least shall not be an Inhabitant of the same State 
with themselves And they shall make a List of all the Peisons voted foi, and 
of the Number of Votes for each; which List they shall sign and ceitify, and 
transmit sealed to the Seat of the Government of the United States, diiected to 
the President of the Senate. The President of the Senate shall, in the Pres¬ 
ence of the Senate and House of Representatives, open all the Ceitficates, and 
the Votes shall then be counted. The Person having the gieatest Number of 
Votes shall be the President, if such Number be a Majority of the whole Num¬ 
ber of Electors appointed, and if there be moie than one who have such Ma¬ 
jority, and have an equal Number of Votes, then the House of Representatives 
shall immediately chuse by Ballot one of them for President, and if no Person 
have a Majoiity, then from tlie five highest on the List the said House shall in 
hke Manner chuse the Piesident. But in chusing the Piesident, the Votes 
shall be taken by States, the Representation from each State having one Vote, 
A quorum foi this Purpose shall consist of a Member or Members from two- 
ihirds of the States, and a Majoiity of all the States shah be necessaiy to a 
Choice. In every Case, aftei the Choice of the President, the Person having 
the greatest Number of Votes of the Electors shall be the Vice-President But 
if theie should remain two or more who have equal Votes, the Senate shall 
chuse from them by Ballot the Vice-President ] 

The Congress may determine the Time of chusing the Electors, and the 
Day on which they shall give then Votes; which Day shall be the same through¬ 
out the United States. 

No person except a natural born Citizen, or a Citizen of the United States, 
at the time of llie Adoption of this Constituhon, shall be ehgible to the Office 
of Piesident, neither shall any Person be ehgible to that Office who shall not 
have attained to the Age of thirty-five Years, and been fourteen Years a Besi- 
dent within the United States 

In Case of the Removal of the President from Office, or of his Death, Resig¬ 
nation, 01 Inabihty to discharge the Powers and Duties of the said Office, the 
same shall devolve on the Vice President, and the Congress may by Law pro¬ 
vide for the Case of Removal, Death, Resignation or Inabihty, both of the 
President and Vice President, declaring what Officer shall then act as President, 
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and such Officer shall act accordingly, until the Disability be remove4, or a 
President shall be elected 

The Piesident shall, at stated Times, receive for his Services, a Compensa¬ 
tion, which shall neithei be encreased nor diminished during the Period for 
which he shall have been elected, and he shall not receive within that Period 
any other Emolument from the United States, oi any of tliem 

Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation —“I do solemnly sweai (oi affiim) that I will faithfully 
execute the Office of President of the United States, and will to the best of my 
Ability, preserve, protect and defend the Constitution of the United States.” 

Section 2 The President shall be Commander m Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when called 
into the actual Service of tlie United States, he may lequiie the Opinion in 
writing, of the principal Officei in each of the executive Departments, upon 
any subject relating to the Duties of their respective Offices, and he shall have 
Power to Grant Reprieves and Pardons foi Offenses against the United States, 
except in Cases of Impeachment 

He shall have Power, by and with the Advice and Consent of the Senate, to 
make Treaties, provided two-thuds of the Senators present concur; and he 
shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadois, other pubhc Ministers and Consuls, Judges of the su¬ 
preme Court, and all othei Officers of the United States, whose Appointments 
are not herein otherwise provided for, and which shall be established by Law. 
but the Congiess may by Law vest the Appointment of such infeiioi Officers, 
as they think piopei, in the Piesident alone, in the Courts of Law, oi in the 
Heads of Departments 

The President shall have Power to fill up all Vacancies that may happen dur¬ 
ing the Recess of the Senate, by gianbng Commissions which shall expiie al 
the End of then next Session 

Section 3 He shall from time to fame give to the Congress Information of 
the State of the Union, and recommend to their Consideiation such Measures 
as he shall judge necessaiy and expedient, he may, on extraordinary Occasions, 
convene both Houses, oi either of them, and in Case of Disagreement between 
them, with Respect to the Time of Adjournment, he may adjourn them to such 
Time as he shall think piopei, he shall receive Ambassadors and other pubhc 
Ministeis, he shall lake Caie that the Laws be faithfully executed, and shall 
Commission all the Officers of the United States. 

Section 4 The President, Vice Piesident and all civil Officers of the United 
States, shall be removed from Office on Impeachment for, and Conviction of. 
Treason, Biibery, or other high Crimes and Misdemeanors 

ABTicLE rn 

Section 1 The judicial Power of the United States, shall be vested in one 
supreme Couit, and in such inferior Courts as the Congiess may from time to 
time ordain and establish The Judges, both of the supreme and mfenoi 
Courts, shall hold then Offices duimg good Behaviour, and shall, at stated 
Times, icceive foi tlieii Sei vices a Compensation which shall not be dimimshed 
dunng then Continuance m Office 

Section 2. The judicial Power shall extend to all Cases, in Law and Equity, 
aiising under this Constitution, the Laws of the United States, and Treaties 
made, oi which shall be made, undei then Authoiity,—to all Cases affecting 
Ambassadois, other pubhc Mmisteis and Consuls,—^to all Cases of admiralty 
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and maritime Juiisdiction,—to Controversies to which the United States shall 
be a Party, to Controversies between two oi more States,—between a State 
and Citizens of another State,—between Citizens of difieient States,—between 
Citizens of the same State claiming Lands under Grants of diffeient States, 
and between a State, or the Citizens thereof, and foieign States, Citizens oi 
Subjects 

In all Cases affectmg Ambassadors, other pubhc Ministers and Consuls, and 
those m which a State shall be Party, the supreme Court shall have onginal 
Jurisdiction. In all the othei Cases before mentioned, the supreme Couit 
shall have appellate Jurisdiction, both as to Law and Fact, with such Excep¬ 
tions, and under such Regulations as the Congress shall 

The trial of all Crimes, except m Cases of Impeachment, shall be by Jury, 
and such Trial shall be held in the State wheie the said Ciimes shall have 
been committed, but when not committed within any State, the Trial shall be 
at such Place or Places as the Congress may by Law have directed 

Section 3 Treason agamst the Umted States, shall consist only in levymg 
War against them, or in adhering to tlieii Enemies, giving them Aid and Com¬ 
fort. No Person shall be convicted of Treason unless on the Testimony of two 
Witnesses to tlie same overt Act, or on Confession in open Court 

The Congress shall have power to declare the Punishment of Treason, but no 
Attainder of Tieason shall woik Coiiuption of Blood, oi Foifeituie except 
during the Life of the Person attainted 

ARTICLE IV 

Section 1. Full Faith and Credit shall be given in each State to the pubhc 
Acts, Records, and judicial Pioceedings of every other State And the Con¬ 
gress may by general Laws piesciibe the Manner in which such Acts, Records 
and Proceedings shall be pioved, and the Effect theieof 

Section 2 The Citizens of each State shall be entitled to all Privileges and 
Immunibes of Citizens in the seveial States 
A Peison charged in any State with Tieason, Felony, or other Grime, who 
shall flee from Justice, and be found in another State, shall on demand of die 
executive Authority of the State from which he fled, be dehveied up, to be 
removed to the State having Jurisdiction of die Cnme 

No Person held to Service oi Labour in one State, under the Laws theieof, 
escaping into another, shall, in Consequence of any Law or Regulation theiein 
be discharged from such Service or Labour, but shall be dehvered up on 
Claim of the Party to whom such Service oi Labour may be due 

Section 3. New States may be admitted by the Congress into this Union, 
but no new State shall be formed oi erected within the Juiisdiction of any 
other State, nor any State be formed by the Junction of two oi more States, 
or parts of States, without the Consent of the Legislatures of the States con¬ 
cerned as well as of the Congress 

The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; and nothing in this Constitution shall be so construed as to Prejudice 
any Claims of the United States, or of any paifaculai State 

Section 4. The Umted States shall guaiantee to every State in this Union 
a Repubhean Form of Government, and shall protect each of them against 
Invasion, and on Application of the Legislature, or of the Executive (when the 
Legislature cannot be convened) agamst domestic Violence 
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ARTICLE V. 

The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall piopose Amendments to this Constitution, or, on the Application of the 
Legislatures of two-thirds of the seveial States, shall call a Convention for 
proposing Amendments, which, in either Case, shall be valid to all Intents 
and Purposes, as pait of this Constitution, when ratified by the Legislatures 
of three-fourths of the several States, or by Conventions in tliree-fourths there¬ 
of, as the one or the othei Mode of Ratification may be proposed by the Con¬ 
gress, Piovided that no Amendment which may be made prior to the Year One 
thousand eight hundred and eight shall in any Mannei aSect the first and fourth 
Clauses in the Ninth Section of the first Article, and that no State, without its 
Consent, shall be deprived of its equal Suffrage in the Senate 

ARTICLE VI 

All Debts contracted and Engagements entered into, before the Adoption of 
this Constitution, shall be as valid against the United States under this Con¬ 
stitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof, and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supieme Law of the Land, and 
the Judges in every State shall be bound thereby, any Thing in the Consbtu- 
tion or Laws of any State to the Contrary notwithstanding 

The Senators and Representatives before mentioned, and the Membeis of 
the several State Legislatures, and all executive and judicial OflBcers, both of 
the United States and of the several States, shall be bound by Oath or Affirma¬ 
tion, to support this Constitution, but no religious Test shall ever be required 
as a Quahflcation to any Office oi public Trust under the United States 

ARTICLE vii 

The Ratification of the Conventions of nine States shall be sufficient foi the 
listabhshment of this Constitution between the States so ratifying the Same. 
Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September in the Year of our Lord one thousand seven 
hundred and Eighty seven and of the Independence of the United States 
of America the Twelfth, In Witness whereof We have hereunto subscribed 
our Names. 

Go WASHINGTON 
Presidt and deputy fiom Vtiginta 

'New Hampshne. 

JOHN LANGDON 
NICHOLAS GILMAN 

Massachusetts 

NATHANIEL GORHAM 
BUPUS KING 

Connecticut 

WM SAML JOHNSON 
ROGER SHEBMAN 

New York 


ALEXANDER HAMILTON 
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New Jersey 

■WIL- LIVINGSTON 
DAVID BHKABLEY 
WM PATTEHSON 
JONA DAYTON 

Pennsylvania 

B FBANKLIN 
bobt, Moimis 

THOS FITZSIMONS 
JAMES WILSON 
THOMAS MIFFLIN 
GEO CLYMEK 
JABED INGEBSOLL 
GOUV MOBRIS 

Delaware 

GEO BE AD 
JOHN DICKINSON 
JACO broom: 

GUNNING BEDFORD ]Un 
EICHABD BASSETT 

Maiyland 

JAMES MCHENRY 

DANL CABROLL 

DAN of ST THOS JENIFER 

Virginia 

JOHN BLAIB- 

JAMES MADISON JR 

North Carolina 

WM BLOUNT 
HU WILLIAMSON 
EICHD DOBBS SPAIGHT 

South Carolina. 

J RUTLEDGE 
CHARLES PINCKNEY 
CHARLES COTESWOBTH PINCKNEY 
PIEBCE BUTLER 

Georgia 

WILLIAM FEW 
ABR BALDWIN 

WILLIAM JACKSON, Seoretary. 

ARTICLES IN ADDITION TO, AND AMENDMENT OF, THE CONSTITUTION OF THE 
UNITED STATES OF AMERICA, PROPOSED BY CONGRESS, AND RATIFIED BY THE 
LEGISLATURES OF THE SEVERAL STATES, PUBSUANT TO THE FIFTH ARTICLE OF 
THE ORIGINAL CONSTITUTION 
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[article I ] 

Congiess shall make no law respechng an establishment of rehgion, or pro¬ 
hibiting the flee exercise thereof, or abiidgmg the freedom of speech, or of the 
pi css, or the light of the people peaceably to assemble, and to petition the 
Government foi a lediess of grievances. 

[article n ] 

A well legulated Mihtia, being necessary to the security of a free State, the 
right of the people to keep and bear Arms, shall not be infringed 

[article III ] 

No Soldiei shall, in time of peace be quaiteied in any house, witliout the 
consent of the Owner, nor in time of war, but in a manner to be prescribed 
by law 

[article IV ] 

The light of the people to be secure in their persons, houses, papers, and 
effects, against unieasonable searches and seizures, shall not be violated, and 
no Wail ants shall issue, but upon probable cause, supported by Oath oi affir¬ 
mation, and paihculaily describing the place to be searched, and the persons 
or things to be seized 

[article V ] 

No person shall be held to answer foi a capital, or otherwise infamous crime, 
unless on a presentment or mdretment of a Grand Jury, except in cases arising 
m the land or naval forces, or in the Mihtia, when in actual service in time of 
War or public dangei, noi shall any person be subject for the same offence to 
be twice put in jeopardy of hfe or hnab; noi shall be compelled in any criminal 
case to be a witness against himseK, nor be deprived of life, hbeity, or property, 
without due process of law, noi shall piivate property be taken for public use, 
without just compensation 

[article VI.] 

In all ciiminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa¬ 
tion, to be confronted with the witnesses against him, to have compulsory 
process for obtaining witnesses in Ins favor, and to have the Assistance of 
Counsel for his defence. 


[article vn ] 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by juiy shall be preserved, and no fact tned by a 
jury, shall be otherwise reexamined in any Court of the United States, than 
according to the rules of the common law 

[ARTICLE vra ] 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted 
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[article IX ] 

The enumeration in the Constitution, of certain lights, shall not be construed 
to deny or disparage others retained by the people 

[article X ] 

The powers not delegated to the Umted States by the Constitution, nor pro¬ 
hibited by it to the States, are reserved to the States respectively, or to the 
people 

ARTICLE XI 

The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by Citizens oi Subjects of any 
Foreign State 

ARTICLE XII 

The Electors shall meet in their respective states and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabitant 
of the same state with themselves, tliey shall name in their ballots the peison 
voted for as President, and in distinct ballots the peison voted foi as Vice- 
Piesident, and they shall make distinct lists of all persons voted for as Presi¬ 
dent, and of all persons voted for as Vice-Piesident, and of the number of votes 
for each, winch lists they shall sign and certify, and transmit sealed to the seat 
of the government of the United States, directed to the President of the Senate, 
—The President of the Senate shall, in presence of the Senate and House of 
Representatives, open all the ceibficates and the votes shall then be counted, 
—The person having the greatest number of votes for President, shall be the 
President, if such number be a majority of the whole numbei of Electors ap¬ 
pointed, and if no person have such majoiity, then from the persons having the 
highest numbers not exceeding three on the list of those voted for as President, 
the House of Representatives shall choose immediately, by ballot, the President 
But in choosing the President, the votes shall be taken by states, the repre¬ 
sentation from each state having one vote, a quorum for this purpose shall 
consist of a member or members from two-thirds of the States, and a majority 
of all the states shall be necessary to a choice And if tlie House of Repie- 
sentatives shall not choose a President whenever the light of choice shall 
devolve upon them, before the fourth day of March next following, then the 
Vice-Piesident shall act as President, as in the case of the death or other con¬ 
stitutional disability of the President.—^The peison having the gieatest numbei 
of votes as Vice-Piesident, shall be the Vice-Piesident, if such numbei be a 
majority of the whole number of Electors appointed, and if no peison have a 
majority, then from the two highest numbers on the hst, the Senate shall choose 
the Vice-President, a quorum for the purpose shall consist of two-thirds of the 
whole numbei of Senatois, and a majoiity of the whole number shall be neces- 
saiy to a choice. But no peison constitutionally ineligible to the office of 
President shall be ehgible to that of Vice-President of the United States. 

ARTICLE XIII. 

Section 1 Neither slavery nor involuntary servitude, except as a punish¬ 
ment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, oi any place subject to their jurisdiction 

Section 2 Congress shall have power to enforce this article by appropriate 
legislation. 
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ARTICLE XIV. 

Section 1. All pezsons born or naturabzed in the United States, and sub¬ 
ject to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they leside No State shall make oi enfoice any law which shall 
abiidge the piivileges oi immunities of cifazens of the United States, noi shall 
any State deprive any person of hfe, hberty, oi property, without due process of 
law, nor deny to any person within its juiisdiction the equal protection of the 
laws. 

Section 2 Repiesentatives shall be apportioned among the several States 
according to then respective numbers, counting the whole numbei of persons m 
each State, excluding Indians not taxed But when tlie right to vote at any 
election foi the choice of electors for President and Vice-President of the 
United States, Representatives in Congiess, tire Executive and Judicial ofiBcers 
of a State, or the members of the Legislature thereof, is denied to any of the 
male inhabitants of such Slate, being twenty-one years ot age, and citizens of 
the United States, or in any way abiidged, except for participation in rebellion, 
01 other crime, the basis of lepiesentation theiein shall be reduced m the pio- 
poition which the number of such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator oi Repiesentative m Congiess, oi 
electoi of President and Vice-Piesident, oi hold any office, civil or mihtary, 
under the United States, oi undei any Stale, who, having previously taken an 
oath, as a member of Congress, or as an officer of the United States, oi as a 
member of any State legislature, or as an executive or judicial officer of any 
State, to support tho Constitution of the United States, shall have engaged in 
insuirechon or rebellion against tho same, or given aid oi comfort to lire ene¬ 
mies theieof. But Congress may by a vote of two-thiids of each House, lemove 
such disability 

Section 4. The vahdity of the pubhc debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for 
services in suppressing insurrection or rebellion, shall not be questioned But 
neither the United States nor any State shall assume oi pay any debt oi ob- 
hgation incurred in aid of insurrection or rebelhon against the United States, 
or any claim for the loss or emancipation of any slave, but all such debts, 
obhgations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legis¬ 
lation, the provisions of this article 

ARTICLE XV 

Section 1 The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or pievious condition of servitude— 

Section 2 The Congress shall have powei to enforce this article by ap¬ 
propriate legislation, 


ARTICLE XVI 

The Congiess shall have power to lay and collect taxes on incomes, from 
whatevei source derived, without appoitionment among the several States, 
and without regard to any census or enumeration 

ARTICLE XVII 

The Senate of the United States shall be composed of two Senators from 
each State elected bv the ueoule theieof for six vears and each Senator shall 
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have one vote The electors m, each State shall have the quahfications req¬ 
uisite for electors of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, 
the executive authority of such State shall issue writs of election to fill such 
vacancies. Provided, That the legislature of any State may empower the 
executive thereof to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct 

This amendment shall not be so construed as to affect the election or term 
of any Senator chosen before it becomes vahd as part of the Constitution 

ARTICLE xvm 

Section 1 After one year from the ratification of this article the manu¬ 
facture, sale, or transportation of intoxicating hquors within, the importation 
thereof into, or the exportation thereof from the United States and all territory 
subject to the jurisdiction thereof for beverage purposes is hereby prohibited 
Section 2 The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of the several States, 
as provided in the Constitution, within seven years from tlie date of tlie sub¬ 
mission hereof to tlie States by the Congress 

ARTICLE XTX 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex 

Congress shall have power to enfoice this article by appropriate legislation, 

ARTICLE XX 

Section 1. The terms of the President and Vice President shall end at noon 
on the 20th day of January, and the terms of Senators and Representatives at 
noon on the 3d day of January, of the years in which such teims would have 
ended if this article had not been ratified, and the terms of then successois 
shall then begin 

Section 2 The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of January, unless they shall 
by law appoint a different day. 

Section 3 If, at the time fixed for ffie beginning of the term of the Presi¬ 
dent, the President elect shall have died, the Vice President elect shall become 
President. If a President shall not have been chosen befoie the time fixed 
for the beginning of his teim, or if the President elect shall have failed to 
quahfy, then the Vice President elect shall act as President until a President 
shall have quahfied, and the Congress may by law provide for the case wherem 
neither a President elect noi a Vice President elect shall have qualified, de 
blar ing who shall then act as President, or the manner in which one who is to 
act shall be selected, and such person shall act accordingly until a President 
or Vice President shall have quahfied 

Section 4 The Congress may by law provide for the case of the death of 
any of die peisons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, and 
for the case of the death of any of the persons fiom whom the Senate may 
choose a Vice President whenever the right of choice shall have devolved upon 
them. 
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Section 5 Sections 1 and 2 shall take effect on the 15th day of October 
following the latification of this article. 

Section 6 This aiticle shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of 
the several States within seven yeais fiom the date of its submission, 

AHTICLE XXI 

Section 1 The eighteenth aiticIe of amendment to the Constitution of the 
United States is heieby repealed 

Section 2, The tiansportation oi impoitation into any State, Teintory, or 
possession of the United States foi deliveiy or use theiein of intoxicating liq- 
uois, in violation of the laws thereof, is hereby prohibited 

Section 3 This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by conventions in the seveial States, as 
provided m the Constitution, within seven years from the date of the sub¬ 
mission hereof to the States by the Congress 
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NATIONAL LABOR RELATIONS ACT 

[Public— No 198—74th Conghess] 

[S 1958] 

AN ACT 

To dimmish the causes of labor disputes burdemng or obstiucting interstate 
and foreign commerce, to create a National Labor Relations Board, and foi 
othei purposes 

Be it enacted by the Senate and House of Repiesentatives of the United 
States of Amenca tn Congiess assembled, 

FINDINGS AND POLICY 

Section 1 The demal by employeis of the right of employees to organize 
and the refusal by employers to accept the procedure of collective bargaining 
lead to strikes and other forms of industiial strife or unrest, which have the 
intent oi the necessary effect of burdening or obshuctmg commeice by (a) 
impairing the eflSciency, safety, oi operabon of the instrumentalibes of com¬ 
meice, (b) occurring in the current of commerce, (c) materially affecbng, 
lesbaimng, or controlling the flow of raw materials oi manufactured or proc¬ 
essed goods from or into the channels of commeice, or the puces of such 
materials or goods in commeice, or (d) causing diminuhon of employment 
and wages m such volume as substanbally to impaii oi disrupt tlie maiket for 
goods flowing from or into the channels of commerce 

The mequahty of bargaimng power between employees who do not possess 
full fieedom of association or actual hberty of contract, and employers who 
aie organized in the corporate or other forms of ownership associahon sub- 
stanhally burdens and affects the flow of commeice, and tends to aggiavate 
recurrent business depressions, by depressing wage rates and tire purchasing 
power of wage earners in indusby and by pievenbng the stabilization of com- 
pebtive wage rates and working condibons within and between industiies. 

Experience has pioved that piotecbon by law of the right of employees to 
organize and bargain collectively safeguards commeice from injury, impair¬ 
ment, or interruption, and promotes the flow of commerce by removing certain 
recognized sources of industrial strife and unrest, by encouraging pracbces 
fundamental to the friendly adjustment of indusbial disputes arising out of 
differences as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employeis and employees, 

It is hereby declared to be the pohey of the United States to ehmmate the 
causes of ceitam substantial obstruebons to the free flow of commeice and to 
mibgate and eliminate these obsbuebons when they have occurred by en¬ 
couraging the practice and pioceduie of collective bargaining and by pro- 
teebng the exercise by workers of full freedom of associabon, self-organizabon, 
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and designation of lepresentatives of llieii own choosing, for the purpose of 
negotiating the tcims and conditions of their employment or other mutual aid 
or protection 

Sec 2 When used in this Act— 

(1) The teim “person” includes one or more individuals, partnerships, as¬ 
sociations, corporations, legal representatives, trustees, trustees in bankruptcy, 
or receivers. 

(2) The teim “employer” includes any person acting in the interest of an 
employe!, directly oi indirectly, but shall not include the United States, oi any 
State 01 political subdivision theieof, or any person subject to the Railway 
Labor Act, as amended fiom time to lime, oi any labor organization (other 
llian when acting as an employei), oi anyone acting in the capacity of ofScei 
or agent of such labor organization 

(3) The term “employee” shall include any employee, and shall not be 
limited to the employees of a paiticular employei, unless the Act exphcitly 
states otheiwise, and shall include any individual whose work has ceased as a 
consequence of, oi in connection with, any cuiient labor dispute or because of 
any unfaii laboi piactice, and who has not obtained any othci legulai and 
substantially equivalent employment, but shall not include any individual em¬ 
ployed as an agucultuial laboiei, oi in the domestic service of any family oi 
pel son at his home, or any individual employed by his paient oi spouse 

(4) The term “repiesentalives” includes any individual oi laboi organiza¬ 
tion 

(5) The term “labor organization” means any organization of any kind, oi 
any agency oi employee lepiesentahon committee or plan, in winch employees 
paiticipate and which exists foi the puipose, in whole or in pait, of dealing 
with employeis concerning gnevances, labor disputes, wages, rates of pay, 
houis of employment, or conditions of*work. 

(6) The term “commeice” means bade, haflSc, commerce, tianspoitahon, 
01 communication among the several States, oi between the District of Colum¬ 
bia 01 any Tezritoiy of the United States and any State or other Teiritory, or 
between any ioieign country and any State, Terntoiy, oi the District of 
Columbia, oi within the District of Columbia or any Terntoiy, or between 
points in the same State but thiougli any other State or any Territory oi the 
District of Columbia oi any foieign country. 

(7) The term “affecting commeice” means m commeice, or buidenmg oi 
obstiucting commeice oi the fiee flow of commeice, or having led oi tending 
to lead to a laboi dispute buidenmg or obstiucting commeice oi the fiee flow 
of commeice. 

(8) The term “unfair labor practice” means any unfair laboi practice listed 
in section 8 

(9) The teirn “labor dispute” includes any contioveisy concerning teims, 
tenure or conditions of employment, or concerning the association oi repie- 
sentalion of peisons in negotiating, fixing, maintaining, changing, or seeking 
to arrange teims oi conditions of employment, legaidless of whethei the dis¬ 
putants stand m the proximate i elation of employer and employee. 

(10) Hie teim “National Laboi Relations Boaid” means the National Labor 
Relations Boaid created by section 3 of this Act. 

(11) The term “old Board” means the National Labor Relations Board 
established by Executive Order Numbered 6763 of the Piesident on June 29, 
1934, pursuant to Pubhc Resolution Numbeied 44, approved Juno 19, 1934 
(48 Stat 1183), and reestabhshed and continued by Executive Older Num- 
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bered 7074 o£ the Piesident of June 15, 1935, puisuant to Title I of the Na¬ 
tional Industiial Recovery Act (48 Stat. 195) as amended and continued by 
Senate Joint Resolubon 133 approved June 14, 1935 

NATIONAL LABOR RELATIONS BOARD 

Sec 3 (a) There is hereby created a board, to be known as the “National 
Laboi Relations Board” (hereinafter lefeired to as die “Boaid”), which shall 
be composed of three members, who shall be appointed by the President, by 
and with the advice and consent of the Senate One of the oiiginal members 
shall be appointed foi a teim of one year, one for a term of three yeais, and 
one foi a term of five years, but their successors shall be appointed foi teims 
of five yeais each, except that any individual chosen to fill a vacancy shall be 
appointed only foi tire unexpired term of the member whom he shall succeed 
The Piesident shall designate one member to serve as chaiiman of the Boaid 
Any member of the Board may be removed by the Piesident, upon notice and 
hearing, for neglect of duty or malfeasance in office, but for no other cause 

(b) A vacancy in the Board shall not impair the light of the lemaimng 
members to exercise all the powers of the Board, and two membeis of the 
Board shall, at all bmes, constitute a quorum. The Board shall have an offi¬ 
cial seal which shall be judicially noticed. 

(c) The Board shall at tire close of each fiscal yeai make a report in writing 
to Congress and to the President stating in detail the cases it has heard, the 
decisions it has rendeied, the names, salaiies, and duties of all employees and 
officers in the employ or under the supervision of the Board, and an account of 
all moneys it has disbursed 

Sec. 4 (a) Each member of the Board shall receive a salary of $10,000 a 
year, shall be ehgible foi reappointment, and shall not engage m any other 
liusiness, vocation, oi employment The Board shall appoint, without legaid 
for the provisions of the civil-service laws but subject to the Classification Act 
of 1923, as amended, an executive secretary, and such attorneys, examiners, and 
legional directors, and shall appoint such other employees with regard to exist¬ 
ing laws apphcable to the employment and compensation of officers and em¬ 
ployees of tlie United States, as it may from time to time find necessary for the 
proper perfoimance of its duties and as may be from time to time appropriated 
for by Congress. The Boaid may estabhsh or utihze such regional, local, oi 
other agencies, and utilize such voluntary and uncompensated services, as may 
from time to time be needed. Attorneys appointed under this seebon may, 
at the direction of the Board, appear for and represent the Board in any case 
in court Nothing m this Act shall be constiued to authoiize the Boaid to 
appoint individuals for the purpose of conciliation oi mediation (oi for sta¬ 
tistical woik), where such service may be obtained from the Department of 
Laboi 

(b) Upon the appointment of the three oiiginal membeis of the Board and 
the designation of its chan man, the old Board shall cease to exist. AU em¬ 
ployees of the old Board shall be transfeired to and become employees of the 
Board with salaries under the Classification Act of 1923, as amended, without 
acquiring by Such tiansfei a permanent or civil service status All records, 
papers, and property of the old Board shall become lecoids, papers, and 
property of the Board, and all unexpended funds and appropiiations for the 
use and maintenance of the old Board shall become funds and appiopnations 
available to be expended by the Board in the exercise of the powers, authority, 
and dubes conferred on Jt by this Act. 
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(o) All of the expenses of the Board, including all necessary traveling and 
subsistence expenses outside the Distiict of Columbia incuired by the members 
01 employees of the Boaid undei its oiders, shall be allowed and paid on the 
piesentation of itemized voucheis theiefoi approved by the Boaid or by any 
individual it designates for that puipose. 

Sec 5. The pimcipal office of the Board shall be in the District of Colum¬ 
bia, but It may meet and exercise any or all of its powers at any other place 
The Board may, by one oi moie of its membeis or by such agents oi agencies 
as It may designate, piosecute any inquiry necessaiy to its functions in any 
pait of the United States, A membei who participates in such an inquiry shall 
not be disqualified fiom subsequently participating in a decision of the Boaid 
in the same case. 

Sec. 6 (a) The Boaid shall have authoiity fiom time to time to make, 
amend, and lescind such lules and legulations as may be necessaiy to cany 
out the provisions of this Act Such lules and regulations shall be effective 
upon publication in the manner which the Board shall piescnbe. 

niGHTS OF EMPLOYEES 

Sec 7 Employees shall have the light to self-oiganization, to foim, join, 
or assist laboi oiganizations, to baigain collectively through repiesentatives of 
their own choosing, and to engage in conceited actavities, £oi the puipose of 
collective bargaining oi othei mutual aid oi protection. 

Sec 8 . It shall be an unfair labor practice foi an employei— 

(1) To interfeie with, resfaam, oi coerce employees m the exercise of the 
lights guaranteed in section 7 

(2) To dominate or inteifere with the formation or administration of any 
laboi oiganization oi confaibute financial or other suppoit to it Provided, 
That subject to rules and legulafaons made and published by tlie Board pur¬ 
suant to section 6 (a), an employei shall not he prohibited from peimitting 
employees to confei with lum duiing woikmg hours without loss of time or 

pay 

(3) By disciiminabon in legaid to hue or tenuie of employment oi any 
teim 01 condition of employment to encomage or discourage membership in 
any labor organization Piavided, That nothing in this Act, or in the National 
Industrial Recovery Act (U. S C, Supp VII, title 15, secs 701-712), as 
amended fiom time to time, or m any code oi agreement approved oi piescribed 
thereunder, or in any other statute of the Umted States, shall pieclude an 
employei fiom making an agicement with a labor organization (not estab¬ 
lished, maintained, oi assisted by any action defined in this Act as an unfair 
laboi practice) to lequire as a condition of employment membership theiein, 
if such labor oigamzation is the representative of the employees as piovided 
in section 9 (a), in the appiopiiate collective bargaining unit coveied by such 
agreement when made 

(4) To dischaige or otherwise disciiminate against an employee because 
he has filed charges or given testimony undei this Act. 

(5) To refuse to baigain collectively with the representatives of his em¬ 
ployees, subject to the piovisions of Section 9 (a). 

BEPBESENTATIYES AND ELECTIONS 

Sec 9. (a) Representatives designated oi selected foi the purposes of col¬ 
lective baigaimng by the majoiity of the employees in a unit appiopriate for 
such pm poses, shall be the exclusive lepiesentatives of all the employees in 
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such unit for the purposes of collective bai gaining in respect to rates of pay, 
wages, hours of employment, oi other conditions of employment Promded, 
That any individual employee or a group of employees shall have the nght at 
any time to present grievances to then employei 

(b) The Board shall decide in each case whethei, in ordei to msuie to em¬ 
ployees the full benefit of then right to self-organization and to collective bar¬ 
gaining, and otheiwise to effectuate the pohcies of this Act, the unit appiopii- 
ate for the puiposes of collective bargaining shall be the employer unit, craft 
unit, plant unit, or subdivision thereof 

(c) Whenever a question affecting commeice aiises concerning the repre¬ 
sentation of employees, the Boaid may investigate such contioveisy and ceitify 
to the parties, in writing, the name oi names of the leprcsentatives that have 
been designated oi selected. In any such investigation, the Boaid shall pio- 
vide for an appropriate hearing upon due notice, eithei in conjunctaon with a 
proceeding undei section 10 oi otheiwise, and may take a seciet ballot of 
employees, or utihze any othei smtable method to asceitain such repiesenta- 
tives. 

(d) Whenever an order of the Boaid made puisuant to section 10 (c) is 
based in whole oi in part upon facts certified following an investigation pur¬ 
suant to subsection (c) of this section, and theie is a petition foi the enforce¬ 
ment 01 leview of such oidei, such certification and the lecoid of such in¬ 
vestigation shall be included in the tianscnpt of the entne lecord requned to 
be filed under subsections 10 (e) or 10 (f), and theieupon the deciee of the 
couit enforcing, modifying, or setting aside in whole or in part the oidei of 
the Boaid shall be made and entered upon tlie pleadings, testimony, and pro¬ 
ceedings set foith m such transciipt. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec 10. (a) The Boaid is empoweted, as hereinaftei piovided, to pie- 
vent any person fiom engaging in any unfair labor practice (listed in section 
8) affecting commerce This power shall be exclusive, and shall not be af¬ 
fected by any other means of adjustment or pievention that has been or may 
be established by agieement, code, law, or otbemise 

(b) Whenever it is chaiged that any peison has engaged in or is engaging 
in any such unfaii labor practice, the Board, oi any agent oi agency designated 
by the Board for such puiposes, shall have powei to issue and cause to be 
served upon such person a complaint stating the charges in that respect, and 
containing a notice of hearmg before the Board or a member theieof, oi before 
a designated agent or agency, at a place therein fixed, not less than five days 
after the seiving of said complaint. Any such complaint may be amended by 
the membei, agent, oi agency conducting the hearing oi the Boaid in its 
discretion at any time piior to the issuance of an oidei based theieon. The 
peison so complained of shall have the right to file an answei to the original 
01 amended complaint and to appear in person or otheiwise and give testimony 
at the place and time fixed in the complaint In the discretion of the membei, 
agent oi agency conducting the hearing oi the Board, any otlier person may 
be allowed to intervene in the said proceeding and to present testimony. In 
any such proceeding the rules of evidence prevaihng m courts of law or equity 
shall not be controlling. 

(c) The testimony taken by such membei, agent or agency or the Boaid 
shall be reduced to wribng and filed with the Board. Thereaftei, in its dis¬ 
cretion, the Board upon notice may take further testimony or hear aigument 
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If upon all the testimony taken the Boaid shall be of the opinion that any per¬ 
son named in the complaint has engaged in or is engaging in any such unfaii 
labor practice, then tlie Board shall state its findings of fact and shall issue and 
cause to be served on such peison an ordei requiring such person to cease and 
desist from such unfair laboi practice, and to take such affirmative action, in¬ 
cluding reinstatement of employees witli oi without back pay, as will effectuate 
the pohcies of this Act Such oidei may further lequiie such peison to make 
reports from time to time showing the extent to which it has complied with 
the oidei. If upon all tho testimony taken the Board shall be of the opinion 
that no person named in the complaint has engaged in or is engaging in any 
such unfair labo' practice, then the Board shall state its findings of fact and 
shall issue an order dismissing the said complaint 

(d) Until a bansciipt of the lecoid in a case shall have been filed in a 
couit, as heieinaftei provided, the Board may at any time, upon leasonable 
notice and in such manner as it shall deem proper, modify or set aside, m 
whole 01 in pait, any finding oi order made or issued by it 

(e) The Boaid shall have powci to petition any circuit court of appeals ol 
the United States (including the Couit of Appeals of the District oi Columbia), 
01 if all the ciicuit couits of appeals to which application may be made are in 
vacation, any district couit of the United States (including the Supreme Court 
of the Distiict of Columbia), within any cucuit or district, lespectivcly, wherein 
the unfair labor piactice in question occuired oi wherein such peison lesides 
01 transacts business, for the enfoicement of such order and for appiopiiate 
tempoiaiy lehef oi icstiaming order, and shall ceitify and file in the court a 
tiansciipt of the entiic record m the pioceedmg, including the pleadings and 
testimony upon which such cider was entered and the findings and oidei of 
the Board, Upon such filing, the couit shall cause notice theieof to be served 
upon such person, and thereupon shall have jmischction of the pioceedmg 
and of the question deteimmed therein, and shall have powei to giant such 
temporary rehef oi restraining oidei as it deems just and piopei, and to make 
and enter upon the pleadings, testimony, and pioceedmgs set forth in such 
transcript a deciee enforcing, modifying, and enfoi cmg as so modified, or 
setting aside in whole oi in part the order of the Boaid. No objection that 
has not been urged before the Boaid, its member, agent or agency, shall be 
considered by the couit, unless the failure or neglect to urge such objection 
shall be excused because of extiaoidinaiy ciicumstances. The findings of the 
Board as to the facts, if suppoited by evidence, shall be conclusive If either 
paity shall apply to the court for leave to adduce additional evidence and 
shall show to the satisfaction of the couit that such additional evidence is ma¬ 
terial and that there weie reasonable giounds for the failure to adduce such 
evidence in the heaiing before the Boaid, its member, agent, or agency, the 
couit may oidei such additional evidence to be taken before the Board, its 
membci, agent, oi agency, and to be made a part of the tianscnpt The 
Boaid may modify its findings as to the facts, oi make new findings, by reason 
of additional evidence so taken and filed, and it shall file such modified oi new 
findings, which, if suppoited by evidence, shall be conclusive, and shall file 
its lecommendations, if any, for the modification oi setting aside of its original 
Older. The jurisdiction of the couit shall be exclusive and its judgment and 
decree shall be final, except that the same shall be subject to leview by the 
appiopiiale circuit couit of appeals if application was made to the district 
court as heieinabove piovrded, and by the Supieme Court of the United States 
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upon writ of certiorari or certification as piovided m sections 239 and 240 of 
the Judicial Code, as amended (U S. C,, title 28, secs 346 and 347) 

(f) Any person aggrieved by a final ordei of the Board granting oi denying 
in whole oi m part the rehef sought may obtain a leview ol such ordei in any 
circuit court of appeals of the United States in the cncuit wheiein the unfaii 
labor practice in question was alleged to have been engaged in oi wherein 
such person resides oi tiansacts business, oi in the Court of Appeals of the 
District of Columbia, by fihng in such court a written petition praying that 
the order of the Boaid be modified oi set aside A copy of such petition shall 
be fortliwith served upon the Board, and theieupon the aggneved party shall 
file in the couit a transcnpt of the entiie record in the proceeding, ceitilled by 
the Board, including the pleading and testimony upon which the oider com¬ 
plained of was entered and the findings and ordei of the Board. Upon such 
filing, the court shall proceed in the same manner as in the case of an applica¬ 
tion by the Board under subsection (e), and shall have the same exclusive 
jurisdiction to giant to the Boaid such temporary lehef oi restraining Older as 
it deems just and proper, and m like manner to make and entei a decree en¬ 
forcing, modifying, and enforcing as so modified, or setting aside in whole or 
in part the order of the Board, the findings of tlie Boaid as to the facts, if 
supported by evidence, shall in like manner he conclusive. 

(g) The commencement of proceedings under subsection (e) oi (f) of 
this section shall not, unless specifically oidered by the court, operate as a 
stay of the Board’s order. 

(h) When granting appropiiate temporary lehef or a resUammg order, or 
making and entering a decree enforcing, modifying, and enforcing as so modi¬ 
fied or setting aside in whole or in pait an order of the Board, as piovided in 
this sechon, the jurisdiction of couits sitting in equity shall not be limited by 
the Act entitled “An Act to amend the Judicial Code and to define and limit 
the jurisdiction of courts sitting in equity, and for othei pmposes approved 
March 23, 1932 (U. S C , Supp VII, title 29, secs. 101-115) 

(i) Pehtions filed under this Act shall be heaid expeditiously, and if possi¬ 
ble within ten days after they have been docketed 

investtgatomt powers 

Sec 11 For the purpose of all heaiings and investigations, which, in the 
opinion of the Board, are necessary and pioper foi the exercise of the poweis 
vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents oi agencies, shall at all reason¬ 
able times have access to, for the purpose of examination, and the right to 
copy any evidence of any person being investigated or pioceeded against that 
relates to any matter under investigation or in question Any membei of tire 
Boaid shall have power to issue subpenas leqmring the attendance and testi¬ 
mony of witnesses and the production of any evidence that relates to any 
matter under investigation or in question, befoie tlie Board, its member, agent, 
01 agency conducting the hearing or mvestigation Any membei of the Board, 
or any agent or agency designated by the Board for such purposes, may ad¬ 
minister oaths and affiimations, examine witnesses, and receive evidence 
Such attendance of witnesses and the production of such evidence may be re¬ 
quired from any place in the United States or any Teriitoiy oi possession 
theieof, at any designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to any person, 
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any Distaict Couit of the United States oi the United States courts of any 
Territoiy oi possession, or the Supieme Court of the Distiict of Columbia, 
witlim the jurisdiction of which the inquiry is earned on or within the junsdic- 
tion of which said peison guilty of contumacy or refusal to obey is found oi 
resides or tiansacts business, upon apphcation by the Boaid shall have juris¬ 
diction to issue to such peison an order requiring such peison to appear hefoie 
the Boaid, its member, agent, oi agency, there to pioduce evidence if so 
oideied, oi Iheie to give testimony touching the mattei undei investigation or 
in question, and any failuie to obey such oidei of the comt may be punished 
by said couit as a contempt thereof. 

(3) No peison shall be excused tiom attending and testifying oi fiom pio- 
duciiig books, recoids, coiiespondence, documents, oi other evidence in obedi¬ 
ence to the subpena of the Boaid, on tire ground that the testimony oi evidence 
required of him may tend to inciiminate him oi subject him to a penalty oi 
forfeiture, but no individual shall be prosecuted or subjected to any penalty 
or forfeituie for or on account of any transacbon, matter, or thing concerning 
which he is compelled, after having claimed his privilege against self-inciimi- 
nation, to tesbfy oi pioduce evidence, except that such individual so tesbfymg 
shall not be exempt fiom piosecubon and punishment for peijury committed 
m so tesbfymg 

(4) Complaints, oideis, and otlrer piocess and papeis of the Board, its 
member, agent, or agency, may be seived eilhei personally oi by legisteied 
mail 01 by telegraph oi by leaving a copy tlieieof at the pimcipal office or place 
of business of the person lequiied to be served The veiified leturn by the 
individual so serving the same setbng fortli the mannei of such service shall 
be proof of the same, and the letuin post office receipt or telegiaph receipt 
theiefoi when registeied and mailed or telegiaphed as afoiesaid shall be proof 
of service of the same Witnesses summoned before the Board, its member, 
agent, oi agency, shall be paid Qie same fees and mileage that are paid wit¬ 
nesses in the couits of the United States, and witnesses whose deposibons are 
taken and the peisons taking the same shall seveially be entitled to the same 
fees as aie paid for like seivices in the couits of the United States 

(5) All piocess of any couit to which apphcation may be made under this 
Act may be served in the judicial disbict wherein the defendant or other person 
required to be seived lesides or may be found 

(6) The seveial departments and agencies of the Government, when di¬ 
rected by the President, shall furnish the Board, upon its request, all records, 
papers, and iiifoimaboii in then possession relabng to any mattei before tlie 
Board 

Sec 12 Any person who shall wiUfuUy resist, pievent, impede, or interfere 
with any member of the Boaid or any of its agents or agencies in the per¬ 
formance of dubes pursuant to this Act shall be punished by a fine of not more 
than $5,000 oi by imprisonment for not more than one year, or both 

LIMITATIONS 

Sec 13 Nothing in tins Act shall be consbued so as to interfere with or 
impede or dimmish in any way the right to strike 

Sec 14 Wherever the applicabon of the provisions of section 7 (a) of the 
National Industiial Recovery Act (U S. G., Supp VII, btle 15, sec 707 (a)), 
as amended from bme to bme, or of section 77 B, paragraphs (1) and (m) of 
the Act approved June 7, 1934, entitled “An Act to amend an Act entitled ‘An 
Act to establish a uniform system of bankruptcy throughout the United States, 
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tketo” (48 Stal 322, pars, (1) and (in),asMendedItomtinietotiine,orof 
Public Kesolntion Numbered 44, approved Jnne 19,1934 (48 Stat 1183)), 
coicts witb the appbcatioii of le provisions of this Act, this Act shall pre^ 


Sec 15, If any provision of this Act, or the application of soch piovision to 


idei ot tms Act, or 


the apphcation of such piovision to persons or circnmstano 
as to which it is held invahd, shall not he alected thereby 
Sec 16 This Act mav be ated as the “National Labor 
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LABOR MANAGEMENT RELATIONS ACT 

OF 1947 

[Public Law 101— 80th Congress] 

[Chapter 120— 1st Session] 

[H R 3020] 

AN ACT 

To amend the National Laboi Relations Act, to provide additional facilities 
for the mediation of labor disputes affecting eommeice, to equalize legal le- 
sponsibilities of laboi oiganizations and employcis, and for othei purposes. 

Be it enacted by the Senate and House of Repi esentatwes of the Vmted 
States of Ameiica m Congress assembled, 

SHORT TITLE AND DECLARATION OF POLICY 

Section 1 (a) This Act may be cited as the “Laboi Management Rela¬ 
tions Act, 1947”. 

(b) Industrial strife which interferes with the normal flow of commerce 
and with the full pioduction of articles and commodities for eommeice, can be 
avoided oi substantially minimized if employers, employees, and labor oigani¬ 
zations each recognize undei law one another s legitimate rights in their re¬ 
lations witli each other, and above all lecognize undei law that neithei party 
has any right in its relations with any other to engage in acts or practices which 
jeopardize the public healdi, safety, or interest 

It IS the puipose and pohey of this Act, in oidei to promote the full flow 
of commerce, to prescribe the legitimate lights of both employees and em¬ 
ployers in their relattons affecting commerce, to provide oideily and peaceful 
procedures for preventing tlie inteifeience by eithei with the legitimate rights 
of the other, to protect the lights of individual employees m their relations 
with laboi organizations whose activities affect commerce, to define and pro- 
sciibe piacticcs on the pait of labor and management which affect commerce 
and aie inimical to the geneial welfare, and to protect the lights of tire pubhc 
in connection with labor disputes affecting commerce 

TITLE I—AMENDMENT OF NATIONAL LABOR RELATIONS ACT 

Sec 101, The National Laboi Relations Act is hereby amended to lead as 
follows 


“findings and POLICIES 

“Section 1, The denial by some employers of the right of employees to 
organize and the refusal by some employeis to accept the piocediue of collec¬ 
tive bargaining lead to stnkes and othei forms of industiial strife or unrest, 
which have the intent or the necessary effect of buidening or obstructing com- 
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merce by (a) impairing the efficiency, safety, or operation of the instiumen- 
tahties of commeice, (b) occurimg in the current of commerce, (c) materially 
affecting, restraining, or contiolhng the flow of raw materials oi manufactuied 
or processed goods from or into the channels of commerce, oi the prices of 
such mateuals oi goods in commeice, or (d) causing diminution of employ¬ 
ment and wages in such volume as substantially to impair or disrupt the market 
for goods flowing from oi into the channels of commeice, 

“The inequahty of bargaining power between employees who do not possess 
full freedom of association or actual liberty of contract, and employers who are 
organized in the coipoiate or othei foims of ownership association substantially 
burdens and affects the flow of commeice, and tends to aggravate recuirent 
business depiessions, by depressing wage rates and the pmchasing power of 
wage earners in industry and by preventing tlie stabihzation of competitive 
wage rates and working conditions withm and between industries 

“Expeiience has proved that protection by law of the light of employees to 
organize and bargain collectively safeguards commeice from injury, impair¬ 
ment, oi intermption, and promotes the flow of commeice by removing cer¬ 
tain recognized sources of mdustiial strife and unrest, by encouraging practices 
fundamental to the friendly adjustment of industrial disputes arising out of 
differences as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees 

“Experience has fuither demonstrated that certain practices by some labor 
organizations, tlieir officers, and members have the intent or the necessary 
effect of bmdening or obstnicting commeice by preventing the free flow of 
goods in such commerce thiough shikes and othei forms of mdustnal unrest 
or thiough conceited activities which impaii the mteiest of the public in the 
free flow of such commerce. The ehmmation of such practices is a necessary 
condition to the assuiance of tlie lights heiein guaranteed 

“It IS hereby declared to be the pohey of the United States to ehmmate the 
causes of certain substantial obstiuctions to the free flow of commeice and to 
mitigate and eliminate these obstruebons when they have ocouired by en¬ 
couraging the prachco and procedure of collective bargaining and by protect¬ 
ing the exeicise by workers of full freedom of associabon, seU-orgamzabon, 
and designation of representatives of their own choosing, for the purpose of 
negohating the teims and condibons of their employment or other mutual aid 
or proteebon, 

“definitions 

“Sec 2, When used in this Act— 

“(1) The term ‘person’ includes one or more individuals, labor organizations, 
partnerships, associabons, corporabons, legal lepresentatives, bustees, bustees 
m bankruptcy, or receivers. 

“(2) The term ‘employei’ includes any peison aotang as an agent of an 
employer, diiectly or induectly, but shall not include the United States oi any 
wholly owned Government coiporation, or any Fedeial Reserve Bank, or any 
State or pohbcal subdivision thereof, or any corporabon or association oper- 
abng a hospital, if no part of the net earnings inuies to the benefit of any 
private shareholder or individual, or any person subject to the Railway Labor 
Act, as amended fiom time to brae, oi any labor organization (othei than 
when acbng as an employei), or anyone acbng m the capacity of officer or 
agent of such labor organization 

“(3) The term ‘employee’ shall include any employee, and shall not be 
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limited to the employees of a parbcular employei, unless the Act explicitly 
states otherwise, and shall include any individual whose work has ceased as a 
consequence of, or in connection with, any cuirent laboi dispute oi because of 
any unfair laboi piactice, and who has not obtained any odier regular and 
substantially equivalent employment, but shall not include any individual em¬ 
ployed as an agricultural laborer, or in the domestic service of any family or 
person at his home, or any individual employed by his parent or spouse, or any 
individual having the status of an independent contractor, or any individual 
employed as a supeivisor, or any individual employed by an employer subject 
to the Railway Laboi Act, as amended fiom time to time, or by any ofher 
person who is not an employer as herein defined 

“(4) The term representatives’ includes any individual or labor orgamza- 
tion. 

“(5) The term ‘labor organization’ means any organization of any land, or 
any agency oi employee representation committee or plan, in which employees 
participate and which exists for the pmpose, in whole or in part, of dealing 
With employers concerning grievances, labor disputes, wages, rates of pay, 
horns of employment, or conditions of woik. 

"(6) The term ‘commerce’ means trade, traffic, commeice, transportation, 
or communication among the several States, oi between the District of Colum¬ 
bia 01 any Territory of the United States and any State or other Territory, or 
between any foreign country and any State, Territory, or the District of 
Columbia, or within the District of Columbia or any Tenitory, or between 
points in the same State but through any other State oi any Territory or the 
Distiict of Columbia or any foreign countiy, 

“(7) The term ‘affecting commerce’ means in commeice, or burdening or 
obstructing commeice or the free flow of commeice, or having led oi tending 
to lead to a labor dispute burdening or obstructing commerce or the free flow 
of commeice 

“(8) The term ‘unfair labor practice’ means any unfair labor practice hsted 
in section 8. 

“(9) The term ‘labor dispute’ includes any controversy concerning teims, 
tenure or condihons of employment, or concerning the association or represen¬ 
tation of persons in negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment, regardless of whether the dis¬ 
putants stand in the proximate relation of employer and employee. 

“(10) The term ‘National Labor Relations Board’ means the National Labor 
Relations Boaid provided for in section 3 of this Act 

“(11) The term ‘supervisor’ means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, rewaid, or discipline other employees, or lesponsibly to 
direct them, oi to adjust their grievances, or effectively to lecommend such 
action, if in connection with the foiegoing the exercise of such authority is 
not of a merely loutine or clerical nature, but requires the use of independent 
judgment 

“(12) The teim ‘piofessional employee’ means— 

“(a) any employee engaged m work (i) predominantly intellectual and 
varied in character as opposed to routine mental, manual, mechanical, or physi¬ 
cal work, (ii) involving the consistent exercise of discretion and judgment in 
its performance, (iii) of such a character that the output produced oi the 
result accomplished cannot be standaidized m relation to a given period of 
time, (iv) requning knowledge of an advanced type in a field of science or 
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learning customarily acquired by a piolonged couise of specialized intellectual 
mstiuction and study in an institution of higher learning or a hospital, as dis¬ 
tinguished from a general academic education or fiom an apprenhceship or 
from tiaming in the peiformance of loutme mental, manual, or physical proc¬ 
esses, or 

“(b) any employee, who (i) has completed the courses of speciahzed in¬ 
tellectual instruction and study described in clause (iv) of paragiaph (a), and 
(ii) is performing related work under the supervision of a professional person 
to qualify himself to become a professional employee as defined in paragraph 
(a) 

“(13) In determimng whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for his acts, the question of 
whether the specific acts performed were actually authorized or subsequently 
ratified shall not be controlling. 

"national labor relations board 

"Sec 3. (a) The National Labor Relations Board (hereinafter called the 
‘Boaid’) created by this Act piior to its amendment by the Labor Management 
Relations Act, 1947, is hereby contmued as an agency of the United States, ex¬ 
cept that the Board shall consist of five instead of thiee members, appointed by 
the President by and with the advice and consent of the Senate. Of the two 
additional members so provided for, one shall be appointed for a term of five 
yeais and the other for a term of two years Their successois, and the suc¬ 
cessors of the other members, shall be appointed for terms of five years each, 
excepting that any individual chosen to fill a vacancy shall be appointed only 
for the unexpiied term of the member whom he shall succeed. The Piesidenl 
shall designate one member to seive as Chairman of the Board. Any member 
of the Board may be removed by the President, upon notice and hearing, for 
neglect of duty or malfeasance m office, but for no other cause 

“(b) The Boaid is authorized to delegate to any group of three or more 
membeis any or all of the powers which it may itself exeicise A vacancy in 
the Board shall not impair the nght of the remaining members to exercise all 
of the powers of the Board, and three members of the Board shall, at all times, 
constitute a quorum of the Board, except that two members shall constitute a 
quorum of any group designated pursuant to the first sentence hereof. The 
Board shall have an ofificial seal which shall be judicially noticed. 

“(c) The Boaid shall at the close of each fiscal year make a report in writ¬ 
ing to Congress and to the President stating m detail the cases it has heaid, 
the decisions it has rendered, the names, salaries, and duties of all employees 
and officers m the employ or under the supervision of the Board, and an ac¬ 
count of all moneys it has disbursed 

“(d) There shall be a General Counsel of the Board who shall be appointed 
by the President, by and with the advice and consent of the Senate, for a 
term of four years. The General Counsel of the Board shall exercise general 
supervision over all attorneys employed by the Board (other than trial exam¬ 
iners and legal assistants to Board members) and over the officers and em¬ 
ployees in the regional offices He shall have final authority, on behalf of 
the Board, in respect of the investigation of charges and issuance of complaints 
under section 10, and in respect of the prosecution of such complaints befoie 
the Boaid, and shall have such other duties as the Board may prescribe or as 

E^h ^i^ember of the Board and the General Counsel of the 
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Board shall receive a salary of $12,000 a year, shall be eligible for reappoint¬ 
ment, and shall not engage in any other business, vocation, or employment 
The Board shall appoint an executive secretary, and such attorneys, examiners, 
and regional directors, and such other employees as it may from time to time 
find necessaiy for the proper performance of its duties The Boaid may not 
employ any attorneys for the puipose of reviewing tianscnpts of hearing oi 
piepaiing drafts of opinions except that any attorney employed for assignment 
as a legal assistant to any Board member may for such Board membei leview 
such transcripts and prepaie such diafts No tiial exammei’s leport shall be 
reviewed, either before or aftei its pubhcation, by any person other than a 
membei of the Board or his legal assistant, and no trial examine! shall advise 
or consult with the Boaid with respect to exceptions taken to his findings, 
iiilmgs, 01 lecommendations The Boaid may establish oi utihze such regional, 
local, 01 other agencies, and utilize such voluntaiy and uncompensated serv¬ 
ices, as may from time to time be needed Attorneys appointed undei this 
section may, at the direction of the Board, appear for and lepiesent the Board 
in any case in court Nothing m this Act shall be construed to authorize the 
Boaid to appoint individuals for the pm pose of concihabon or mediation, or for 
economic analysis. 

“(b) All of the expenses of the Board, including all necessaiy tiaveling and 
subsistence expenses outside the Disbict of Columbia mcuiied by the members 
or employees of the Board under its oideis, shall be allowed and paid on the 
presentation of itemized voucheis Iheiefoi appioved by tire Boaid oi by any 
individual it designates for that purpose 

“Sec. 5. Tire pimcipal oflace of the Board shall be in the Disliict of Columbia, 
but it may meet and exeicise any oi all of its powers at any othei place. The 
Board may, by one oi moie of its membei s oi by such agents or agencies as it 
may designate, piosecute any inquiiy necessaiy to its functions in any pait of 
the United States. A member who pailicipates in such an inquny shall not 
be disqualified fiom subsequently paibcipatmg in a decision of the Boaid in 
the same case, 

“Sec 6 The Boaid shall have authority from time to time to make, amend, 
and rescind, in the mannei piesciibed by the Adminisbative Piocediire Act, 
such lules and regulations as may be necessary to cany out the provisions of 
this Act 


“niGHTS OF employees 

"Sec, 7 Employees shall have the right to seK-oiganization, to foim, join, 
or assist labor oiganizations, to baigam collectively thiough lepiesentatives of 
then own choosing, and to engage in other conceited activities foi the purpose 
of collective bargaining or other mutual aid or piotection, and shall also have 
the light to lefiain from any oi all of such activities except to the extent that 
such light may be affected by an agieement icqunmg membeiship in a labor 
oigamzation as a condition of employment as authoiized in section 8 (a) (3) 

“UNFAm LABOR PRACTICES 

“Sec. 8. (a) It shall be an unfaii labor piactice foi an employer—- 

“(1) to inteifeie with, lestiain, or coeice employees in the exercise of the 
lights guaianteed in section 7; 

“(2) to dominate oi interfeie with the foimation oi admimstiation of any 
laboi oigamzation oi contnbute financial or othei support to it Piovided, That 
Subject to lules and legulations made and pubhshed by the Board pursuant Lq 
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section 6, an employer shall not be prohibited from permitting employees to 
confei with him during worlang hours without loss of time or pay, 

(3) by discrimination in regaid to hue or tenure of emplo 5 ment or any 
term or condition of employment to encourage or discouiage membeiship m 
any labor organization Piomded, That nothing in this Act, or in any other 
statute of the United States, shall preclude an employer fiom malting an agree¬ 
ment with a labor oiganization (not established, maintained, or assisted by any 
action defined in section 8 (a) of this Act as an unfair labor practice) to re¬ 
quire as a condition of employment membeiship theiem on or after the thirtieth 
day following the beginning of such employment or the effective date of such 
agreement, whichever is the later, (i) if such labor orgamzabon is the repre¬ 
sentative of the employees as provided in section 9 (a), in the appiopnate 
collective-baigaining unit covered by such agieement when made, and (ii) if, 
following the most recent election held as provided in secbon 9 (e) the Board 
shall have cerbfied that at least a majority of the employees eligible to vote in 
such election have voted to authorize such labor organization to make such 
an agreement Provided further. That no employer shall justify any discrimina¬ 
tion against an employee for nonmembeiship in a labor organization (A) if he 
has reasonable grounds for believing that such membeiship was not available 
to the employee on the same terms and conditions generally apphcable to 
other membeis, or (B) if he has reasonable grounds for believing that mem¬ 
bership was denied or terminated for reasons other than the failure of the 
employee to tender the pei iodic dues and the initiation fees uniformly required 
as a condition of acquiring or retaimng membeiship, 

“(4) to dischaige or otherwise discnminate against an employee because 
he has filed charges oi given testimony under this Act, 

“(5) to refuse to bargain collectively with the representatives of his em¬ 
ployees, subject to the provisions of section 9 (a) 

“(b) It shall be an unfair labor practice for a labor organization or its 
agents— 

“(1) to restrain or coerce (A) employees in the exercise of the rights guar¬ 
anteed in section 7 Piomded, That this paragraph shall not impair the right 
of a laboi organization to prescribe its own lules with respect to the acquisition 
or retention of membership therein, or (B) an employer in the selection of his 
lepresentatives for the purposes of collective bargaining or the adjustment of 
grievances, 

“(2) to cause or attempt to cause an employer to discriminate against an 
employee in violation of subsection (a) (3) or to discriminate against an em¬ 
ployee with respect to whom membeiship m such organization has been denied 
01 terminated on some ground other than Ins failure to tender the periodic dues 
and the initiation fees uniformly required as a condition of acquiring or re¬ 
taining membeiship, 

“(3) to lefuse to bargain collectively with an employer, provided it is the 
representative of his employees subject to the provisions of section 9 (a), 

“(4) to engage in, or to induce oi encourage the employees of any em¬ 
ployer to engage in, a strike oi a conceited refusal in the course of then em¬ 
ployment to use, manufacture, process, tianspoit, or otherwise handle or work 
on any goods, articles, materials, oi commodities or to perform any services, 
wheie an object thereof is. (A) forcing or requning any employer or self-em¬ 
ployed person to join any labor or employer oiganization oi any employer or 
othei peison to cease using, selhng, handling, transporting, or otherwise deahng 
in the products of any other producer, processor, or manufacturer, oi to cease 
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doing business with any other peison; (B) forcing or requiring any other em- 
ployei to recognize oi bargain with a labor oiganizabon as the representative of 
his employees unless such laboi oiganization has been certified as the repre¬ 
sentative of such employees undei the piovisions of section 9, (C) foicmg oi 
lequiimg any employer to recognize or bargain with a paiticular labor organi¬ 
zation as the lepiesentative of his employees if another labor oiganization has 
been ceitifled as the representative of such employees under the provisions of 
section 9, (D) foicing or requiring any employer to assign particulai work to 
employees in a paiticular labor organization oi in a paiticulai trade, craft, oi 
class rather than to employees in another labor organization oi in another trade, 
craft, 01 class, unless such employer is faihng to conform to an oidei oi certifi¬ 
cation of the Board determining the bargaining lepiesentative for employees 
performing such work Frovided, That nothing contained in this subsection 
(b) shall be construed to make unlawful a refusal by any person to enter upon 
the premises of any employer (other than his own employer), if the employees 
of such employer aie engaged in a stiike ratified oi approved by a representa¬ 
tive of such employees whom such employer is required to recognize under 
this Act, 

“(5) to require of employees covered by an agreement authorized under 
subsection (a) (3) the payment, as a condition precedent to becoming a mem¬ 
ber of such oiganization, of a fee in an amount which tlie Board finds excessive 
01 discrimmatoiy under all the ciicumstances In making such a finding, the 
Board shall consider, among other relevant factors, the practices and customs 
of labor organizations in tlie paiticulai indusby, and the wages currently paid 
to the employees affected, and 

“(0) to cause or attempt to cause an employer to pay oi dehver oi agree 
to pay 01 deliver any money or othei thing of value, m the nature of an exac¬ 
tion, foi services which aie not peifoimed oi not to be peifoimed 

“(c) The expressing of any views, argument, oi opinion, oi the dissemina¬ 
tion thereof, whethei m written, printed, graphic, oi visual form, shall not con¬ 
stitute or be evidence of an unfair labor practice undei any of the piovisions 
of this Act, if such expression contains no threat of reprisal or force oi promise 
of benefit 

“(d) Poi the purposes of this section, to bargain collectively is the per¬ 
formance of the mutual obhgation of the employer and the lepiesentative of 
the employees to meet at reasonable times and confer in good faith with respect 
to wages, hours, and other terms and conditions of employment, oi the negotia¬ 
tion of an agreement, oi any question arising thereunder, and tire execution of 
a written conbact incoipoiatmg any agreement reached if requested by either 
party, but such obhgation does not compel either party to agree to a proposal oi 
require the making of a concession Frovided, That where there is m effect a 
collective-bai gaming contract covermg employees in an mdustiy affeebng 
commerce, the duty to bargain collectively shall also mean that no party to 
such contract shall terminate or modify such contract, unless the party desiring 
such termination or modificabon— 

“(1) serves a written notice upon the othei party to the conbact of the 
proposed teiminabon oi modification sixty days piioi to the expiration date 
theieof, 01 in the event such contract contains no expiiabon date, sixty days 
prioi to the time it is proposed to make such teiminabon oi modificabon, 

“(2) offers to meet and confer with the other party for the purpose of 
negobabng a new contract oi a contract containing the proposed modifications, 

“(3) nobfies the Federal Mediabon and Concihabon Service within thirty 
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days aftei such notice of the existence of a dispute, and simultaneously there¬ 
with notifies any State or Terntoiial agency established to mediate and con- 
cihate disputes within the State oi Teriitoiy where the dispute occurred, 
provided no agreement has been reached by that time, and 

“(4) continues in full force and effect, without resorting to strike or lock¬ 
out, all tile terms and conditions of the existing contract for a peiiod of sixty 
days aftei such notice is given or until the expiration date of such contract, 
whichever occurs latei 

The duties imposed upon employeis, employees, and labor organizations by 
paragraphs (2), (3), and (4) shall become inapphcable upon an intervening 
certification of the Boaid, undei which the labor organization oi individual, 
which IS a paity to the contiact, has been superseded as or ceased to be tlie 
representative of the employees subject to the provisions of secbon 9 (a), and 
the duties so imposed shall not be construed as requiring either party to dis¬ 
cuss 01 agree to any modification of the terms and conditions contained in a 
contract for a fixed period, if such modification is to become effective before 
such terms and conditions can be reopened under the provisions of the con¬ 
tract Any employee who engages m a strike within the sixty-day period speci¬ 
fied in this subsection shall lose his status as an employee of the employei en¬ 
gaged in the particular labor dispute, for the purposes of sections 8, 9, and 10 
of this Act, as amended, but such loss of status for such employee shall ter¬ 
minate if and when he is reemployed by such employer. 


“REPnESENTATIVES AND ELECTIONS 

“Sec. 9 (a) Representatives designated or selected for the purposes of col¬ 
lective bargaining by the majority of the employees in a unit appropriate for 
such purposes, shall be the exclusive repiesentatives of all the employees in 
such unit foi the purposes of collective baigaining in respect to rates of pay, 
wages, houis of employment, or other conditions of employment Provided, 
That any individual employee or a group of employees shall have the right at 
any time to present grievances to their employer and to have such gnevances 
adjusted, without the intervention of the bargaining representative, as long as 
the adjustment is not inconsistent with the terms of a collective-bargaining con¬ 
tract or agreement then in effect Provided further. That the bargaimng repre- 
sentabve has been given oppoitumty to be present at such adjustment 

“(b) The Board shall decide in each case whether, in order to assure to em¬ 
ployees the fullest freedom in exercising the nghts guaranteed this Act, 
the unit appropriate for the purposes of collective bargaining shall be the 
employer unit, ciaft unit, plant unit, or subdivision thereof ProviM, That tire 
Board shall not (1) decide that any unit is appropiiate for such purposes it 
such unit includes both professional employees and employees who are not 
professional employees unless a majority of such professional employees vote 
for inclusion in such unit, or (2) decide that any craft unit is inappropriate for 
such purposes on tlie ground that a different unit has been established by a 
prior Boaid determinabon, unless a majonty of the employees in the proposed 
ciaft unit vote against separate representation or (3) decide that any unit is 
appropiiate for such purposes if it includes, together with other employees, 
any individual employed as a guard to enforce against employees and other 
persons rules to protect property of the employei oi to Protect the safety of 
persons on the employer’s premises, but no labor organization shall be certified 
Is the representative of employees in, a bargaining unit of guards if such o^ 
ganizatioS admits to membersip, or is affihated directly or indirectly with 
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an organization which admits to membeiship, employees other than guards. 

“(c) (1) Whenevei a petition shall have been filed, in accordance with such 
legulations as may be presciibed by the Boaid— 

“(A) by an employee oi gioup of employees oi any individual or labor or¬ 
ganization acting in then behalf alleging that a substantial number of em¬ 
ployees (i) wish to be lepiesented foi collective baigaining and that their em¬ 
ployer declines to lecogmze their representative as the lepresentative defined 
in section 9 (a), oi (ii) asseit that the individual oi labor oiganization, which 
has been certified or is being cuiiently recognized by their employer as the 
bai gaining repiesentative, is no longei a repiesentative as defined m section 9 
(a), or 

“(B) by an employer, alleging that one oi moie individuals or labor organi¬ 
zations have presented to him a claim to be recognized as the representative 
defined in section 9 (a), 

the Board shall investigate such petihon and if it has reasonable cause to be¬ 
lieve that a question of representation affecting commerce exists shall provide 
foi an appiopiiate heaiing upon due notice. Such hearing may be conducted 
by an officer or employee of the regional office, who shall not make any recom¬ 
mendations with lespect thereto. If the Board finds upon the record of such 
hearing that such a question of lepiesentation exists, it shall direct an election 
by seciet ballot and shall certify the lesults theieof 

“(2) In determining whether or not a question of representation affecting 
commerce exists, the same regulations and lules of decision shall apply iriespec- 
tive of the identity of the persons fihng the pebtion or the kind of rehef sought 
and m no case shall the Boaid deny a labor organization a place on the ballot by 
reason of an oidei with respect to such labor organization oi its predecessor not 
issued in confoimity with section 10 (c) 

“(3) No election shall be duected in any baigainmg unit oi any subdivision 
within which, in the preceding twelve-month period, a valid election shall 
have been held Employees on strike who aie not entitled to reinstatement 
shall not be ehgible to vote. In any election whei e none of the choices on the 
ballot leceives a majoiity, a run-off shall be conducted, the ballot providing for 
a selection between the two choices leceiving the largest and second largest 
numbei of valid votes cast in the election 

“(4) Nothing m tins section shall be construed to prohibit the waiving of 
healings by stipulation for the purpose of a consent election in confoimity with 
regulahons and rules of decision of the Boaid 

“(5) In determining whether a unit is appropriate for the purposes specified 
in subsection (b) the extent to which the employees have organized shall not 
be controlling. 

“(d) Whenevei an ordei of the Board made pursuant to sechon 10 (c) is 
based in whole or in pait upon facts ceitilled following an investigation pur¬ 
suant to subsection (c) of this section and thcie is a petition for the enforce¬ 
ment 01 review of such oidei, such ceitification and the lecoid of such investi¬ 
gation shall be included in the tiansciipt of the entire record lequiied to be 
filed under section 10 (e) or 10 (f), and thereupon the decree of the court 
enfoicmg, modifying, oi setting aside in whole oi in part the order of the 
Board shall be made and entered upon the pleadings, testimony, and proceed¬ 
ings set foith in such tiansciipt 

“(e) (1) Upon tile fihng widi the Board by a labor organization, which is 
the lepiesentative of employees as provided in section 9 (a), of a petition al¬ 
leging that 30 pel centum or moie of the employees within a unit claimed to be 
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appropriate for such purposes desire to authorize such laboi organization to 
make an agreement with the employer of such employees requiring member¬ 
ship in such labor organization as a condition of employment m such umt, upon 
an appropriate showing thereof the Board shall, if no question of representation 
exists, take a secret ballot of such employees, and shah, certify the results 
thereof to such labor oigamzation and to the employer. 

“(2) Upon the filing with the Board, by 30 per centum or more of the 
employees in a bargaining unit covered by an agreement between their em¬ 
ployer and a labor organization made pursuant to section 8 (a) (3) (ii), of a 
petition alleging they desire that such authority be rescinded, the Board shall 
take a secret ballot of the employees in such unit, and shall certify the results 
thereof to such labor organization and to the employer. 

“(3) No election shall be conducted pursuant to this subsection in any 
bargaining unit or any subdivision within which, m the preceding twelve* 
month period, a vahd election shall have been held 

“(f) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor 
organization under subsection (c) of this seebon, no pebtion under seebon 9 
(e) (1) shall be entertained, and no complaint shall be issued pursuant to a 
charge made by a labor orgamzabon under subsection (b) of seebon 10, 
unless such labor oigamzabon and any national oi international laboi oiganiza- 
bon of which such labor orgamzabon is an afBhate or consbtuent unit (A) 
shall have prior theieto filed with the Secretary of Labor copies of its consbtu- 
tion and bylaws and a report, m such form as the Secretary may piesciibe, 
showing— 

“(1) the name of such labor orgamzabon and the address of its principal 
place of business, 

“(2) the names, btles, and compensabon and allowances of its three prin¬ 
cipal ofiRceis and of any of its othei officers or agents whose aggregate com¬ 
pensation and allowances for the preceding year exceeded $5,000, and the 
amount of the compensation and allowances paid to each such officer or agent 
during such year; 

“(3) the manner in which the officeis and agents referred to in clause (2) 
were elected, appomted, or otherwise selected, 

“(4) the imtiabon fee or fees which new members aie required to pay on 
becoming membeis of such labor orgamzabon, 

“(5) the legulai dues or fees which members are required to pay in order 
to remain members in good standing of such labor organization, 

“(6) a detailed statement of, or reference to provisions of its constitution and 
bylaws showing the procedure followed with respect to, (a) qualification for or 
restrictions on membership, (b) election of officers and stewards, (c) calling 
of regular and special meetings, (d) levymg of assessments, (e) imposition of 
fines, (f) authoiizabon foi baigaining demands, (g) ratification of contract 
terms, (h) authorization for strikes, (i) authorization for disbursement of union 
funds, (]) audit of union financial transactions, (k) participation in msurance 
or other benefit plans, and (1) expulsion of members and the grounds tlierefor; 
and (B) can show that prior thereto it has— 

“(1) filed with the Secietary of Labor, in such form as the Secretary may 
prescribe, a report showing all of (a) its receipts of any kind and the souices 
of such receipts, (b) its total assets and liabilities as of the end of its last fiscal 
year, (c) the disbursements made by it during such fiscal year, including the 
purposes for which made, and 

“(2) furnished to all of the membeis of such labor orgamzabon copies of 
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the financial report required by paragraph (1) hereof to be filed with the 
Secretaiy of Labor 

“(g) It shall be the obhgation of all labor oiganizations to file annually with 
the Secretary of Laboi, in such form as the Secretary of Labor may piescribe, 
reports bunging up to date the infoimation required to be supplied in the inibal 
filing by subsection (f) (A) of this section, and to file with the Secietary of 
Laboi and furnish to its membeis annually financial lepoits in the foim and 
manner piesciibed in subsection (f) (B) No laboi organization shall be eli¬ 
gible foi ceitification under tins section as the lepiesentative of any employees, 
no petition under section 9 (e) (1) shall be enleitamed, and no complaint 
shall issue under section 10 with respect to a chaige filed by a labor oiganiza- 
tion unless it can show that it and any national oi international labor organi¬ 
zation of which it IS an affihate or constituent unit has comphed with its ob¬ 
ligation under this subsection 

“(h) No investigation shall be made by the Boaid of any question affecting 
commerce concerning the representation of employees, raised by a labor or¬ 
ganization under subsection (c) of this section, no petition undei section 9 (e) 
(1) shall be entertained, and no complaint shall be issued pursuant to a charge 
made by a labor organization undei subseebon (b) of section 10, unless theie 
IS on file with the Boaid an affidavit executed contempoianeously oi within the 
preceding twelve-month period by each offlcei of such laboi oiganization and 
the ofBceis of any nabonal oi inteinational laboi oigamzation of which it is an 
affiliate or constituent unit that he is not a member of the Communist Party oi 
affihated with such paity, and that he does not believe in, and is not a member 
of 01 suppoits any oigamzabon that believes m oi teaches, the oveithrow of 
the United States Government by force oi by any illegal oi unconsbtubonal 
methods The piovisions of seebon 35 A of the Ciimmal Code shall be ap¬ 
plicable in lespect to such affidavits. 

“PBEVENTION OF UNFAIR LABOR PRACTICES 

“Sec 10 (a) The Board is empoweied, as hereinafter provided, to prevent 
any person from engaging in any unfair labor practace (listed in section 8) af- 
feebng commerce. This power shall not be affected by any other means of 
adjustment or prevenbon that has been or may be established by agreement, 
law, or otherwise Frovided, That the Boaid is empoweied by agreement with 
any agency of any State or Territory to cede to such agency jmisdicbon over 
any cases in any indusby (other than mining, manufacturing, cominumcabons, 
and transportation except where predominantly local in chai actei) even though 
such cases may involve labor disputes affecting commerce, unless the provision 
of the State oi Teiiitorial statute apphcable to the deteimination of such cases 
by such agency is inconsistent with the coiiesponding provision of this Act oi 
has received a constiuction inconsistent theiewith 

“(b) Whenever it is charged that any person has engaged in oi is engaging 
in any such unfair labor piacbce, the Boaid, oi any agent oi agency designated 
by the Boaid for such pmposes, shall have powei to issue and cause to be 
served upon such person a complaint stating the chaiges in that respect, and 
containing a nohee of hearing befoie the Boaid or a membei theieof, or before 
a designated agent or agency, at a place theiein fixed, not less than five days 
after the seiving of said complaint Pwinded, That no complaint shall issue 
based upon any unfair laboi practice occurring more than six months prior to 
the filing of the charge with the Board and the service of a copy theieof upon 
the person against whom such chaige is made, unless the person aggrieved 
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theieby was prevented from filing such charge by reason of service in the armed 
forces, in which event the six-month period shall be computed from the day 
of his dischaige Any such complaint may be amended by the member, agent, 
or agency conducting the hearing or the Board in its discretion at any time 
prior to the issuance of an ordei based thereon. The person so complained 
of shall have the right to file an answer to the original or amended complaint 
and to appear in person or otheiwise and give testimony at tlie place and time 
fixed in the complaint In the discietion of the membei, agent, or agency 


conducting the hearing oi the Board, any other person may be allowed to 
iiiteivene in the said proceeding and to present teshmony Any such pioceed- 
ing shall, so far as practicable, be conducted in accordance with the rules of 
evidence applicable in the distnct courts of the United States under the rules 
of civil procedure for the distnct courts of the United States, adopted by the 
Supreme Court of the United States pursuant to the Act of June 19, 1934 
(U S G., title 28, secs 723-B, 723-C). 

“(c) The testimony taken by such member, agent, or agency or the Board 
shall be reduced to writing and filed with the Board Thereafter, m its discre¬ 
tion, the Board upon notice may take furthei testimony or hear argument. If 
upon the preponderance of the testimony taken the Board shall be of the 
opimon that any person named in the complaint has engaged in or is engaging 
in any such unfair labor prachce, then the Board shall state its findings of 
fact and shall issue and cause to be seived on such person an ordei requiring 
such person to cease and desist from such unfan labor practice, and to take 
such aifiimative action including reinstatement of employees with or without 
back pay, as will effectuate the pohcies of this Act Piovided, That where an 
order directs reinstatement of an employee, back pay may be required of the 
employer or laboi oiganizahon, as the case may be, responsible for the disciimi- 
nation suffered by him And provided further. That in determining whether a 
complaint shall issue alleging a violation of section 8 (a) (1) or section 8 (a) 
(2), and in deciding such cases, the same legulations and rules of decision shall 
jipply iriespective of whethei or not the labor organization affected is afBhated 
with a labor organization national or internahonal in scope Such order may 
fuither require such person to make reports from time to time showing the ex¬ 
tent to which It has complied with the order If upon the preponderance of 
the testimony taken the Board shall not be of the opinion that the person 
named in the complaint has engaged in or is engaging in any such unfair labor 
practice, then the Boaid shall state its findmgs of fact and shall issue an order 
dismissing the said complaint. No ordei of the Board shall require the '^sin- 
statement of any individual as an employee who has been suspended or dis¬ 
charged, or the payment to him of any back pay, if such individual was sus¬ 
pended 01 discharged for cause. In case the evidence is presented before a 
member of the Board, or before an exammer or examiners thereof, such mem¬ 
ber or such exammer or examiners, as the case may be, shall issue and cause 
to be served on the parties to the proceeding a proposed report, togetlier with a 
recommended oider, which shall be filed with the Board, and if no exceptions 
are filed within twenty days after service thereof upon such paities, or within 
such further period as the Board may authorize, such recommended Older shaU 
become the order of the Board and become effective as iherein prescribed. 

“(d) Until a tiansciipt of the record in a case shall have been filed in a 
court, as hereinafter provided, the Board may at any time, upon reasonab e 
notice and in such manner as it shall deem proper, modify or set aside, in whole 
or in part, any finding or order made or issued by it. 
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“(e) The Board shall have powei to petition any circuit couit of appeals of 
the United States (including the United States Court of Appeals for the Dis¬ 
trict of Columhia), or if all the circuit couils of appeals to which apphcation 
may be made aie m vacation, any district court of the United States (includ¬ 
ing the Distiict Couit of the United States for the District of Columbia), within 
any circuit oi district, respectively, wherein the unfair labor practice in ques¬ 
tion occuned or wheiein such peison resides oi tiansacts business, foi the 
enforcement of such oidcr and foi appiopiiate tempoiary lelief oi lestiaming 
order, and shall certify and file in the couit a transcript of the entire record in 
the proceedings, including the pleadings and tesbmony upon which such oidei 
was enteied and the findings and ordei of the Boaid Upon such filing, the 
couit shall cause notice theieof to be served upon such person, and theieupon 
shall have ]uiisdiction of the pioceedmg and of the question determined theiein, 
and shall have power to giant such tempoiaiy relief oi lestiaining older as it 
deems ]ust and pioper, and to make and enter upon the pleadings, testimony, 
and pioceedings set forth in such transcnpt a decree enfoicmg, modifying, and 
enforcing as so modified, or setting aside in whole oi in part the oider of the 
Board No objection tliat has not been uiged before the Boaid, its member, 
agent, or agency, shall be considered by llie court, unless the failuie or neglect 
to uige such objection shall be excused because of extraoi dmary cii cumstances 
The findings of the Boaid with lespect to questions of fact if suppoited by sub¬ 
stantial evidence on the lecoid consideied as a whole sliall be conclusive If 
eithei party shall apply to the comt foi leave to adduce additional evidence and 
shall show to the satisfaction of the court that such additional evidence is ma- 
teiial and that there weie leasonable giounds for the failure to adduce such evi¬ 
dence in the heanng befoie the Board, its membei, agent, oi agency, the court 
may order such additional evidence to be taken before the Board, its members, 
agent, or agency, and to be made a part of the tianscnpt The Boaid may 
modify its findings as to the facts, oi make new findings, by leason of additional 
evidence so taken and filed, and it shall file such modified or new findings, 
which findings with lespect to questions of fact if supported by substantial 
evidence on the lecoid considered as a whole shall be conclusive, and shall 
file its recommendations, if any, for the modification or setting aside of its origi¬ 
nal order. The juiisdictioii of the comt shall be exclusive and its judgment 
and decree shall be final, except that the same shall be subject to review by the 
appropiiate ciicuit court of appeals if apphcation was made to the distiict couit 
as hereinabove piovided, and by the Supreme Couit of the United States upon 
wilt of certioiau or certification as piovided in sections 239 and 240 of the 
Judicial Code, as amended (U. S C., title 28, secs 346 and 347) 

“(f) Any person aggrieved by a final oidei of die Boaid gianhng oi denying 
m whole oi in pait the ichef sought may obtain a leview of such ordei in any 
ciicuit court of appeals of the United States m the ciicmt wherein the unfair 
laboi piactice in question was alleged to have been engaged in oi wherein such 
person lesides or tiansacts business, oi in the United States Couit of Appeals for 
the Disbict of Columbia, by filing in such couit a wiitten petition piaying that 
the oidei of the Boaid be modified oi set aside A copy of such petition shall 
be forthwith seived upon the Boaid, and theieupon the aggiieved paity shall 
file in the couit a tianscnpt of the entiie lecoid m the piocoeclmg, ceitifled by 
the Boaid, including the pleading and testimony upon which the oidei com¬ 
plained of was enteied, and the findings and oider of the Board, Upon such 
filing, the comt shall proceed in the same mannei as in the case of an application 
by the Board undei subsection (e), and shall have the same exclusive junsdic- 
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tion to grant to the Board such temporary rehef or restraining order as it deems 
just and pioper, and in like mannei to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting aside in whole or in part the 
Older of the Boaid, the findings of the Boaid with respect to questions of fact 
if supported by substantial evidence on the recoid considered as a whole shall 
in hke manner be conclusive 

“(g) The commencement of pioceedmgs under subsection (e) oi (f) of 
this section shall not, unless specifically oidered by the court, opeiate as a stay 
of the Board’s order. 

“(h) When granting appropriate temporary lehef or a restiaining older, or 
making and enteimg a decree enfoicmg, modifying, and enfoieing as so modi¬ 
fied, or setting aside in whole or in pait an order on the Boaid, as provided in 
this section, the jurisdiction of courts sitting in equity shall not be limited by 
the Act entitled ‘An Act to amend the Judicial Code and to define and hmit the 
juiisdiction of couits sitting m equity, and for othei purposes’, approved Maich 
23, 1932 (use, Supp. VII, title 29, secs 101-115) 

“ (i) Petitions filed under this Act shall be heaid expeditiously, and if possible 
within ton days aftei they have been docketed 

“(j) The Board shall have power, upon issuance of a complaint as provided 
ill subsection (b) charging that any peison has engaged m or is engaging in an 
unfaii laboi practice, to petition any distiict court of the United States (includ¬ 
ing the Distiict Court of the United Stales for the Distiict of Columbia), within 
any district wherein the unfair labor practice in question is alleged to have oc- 
cuiied or wheiein such peison resides oi transacts business, foi appropriate 
temporary relief oi lestiaining Older. Upon the fihng of any such petition the 
court shall cause notice thereof to be served upon such person, and thereupon 
shall have jurisdiction to giant to die Board such temporary rehef or lestraining 
oidei as it deems just and propei 

“(k) Whenever it is charged that any person has engaged in an unfair 
labor practice within the meaning of paragiaph (4) (D) of section 8 (b), the 
Boaid is empoweicd and diiected to hear and determine the dispute out of 
which such unfaii labor practice shall have arisen, unless, within ten days 
aftei notice that such charge has been filed, the parties to such dispute submit 
to the Board satisfactory evidence that they have adjusted, or agreed upon 
methods for the voluntary adjustment of, the dispute Upon compliance by 
the parties to the dispute with the decision of die Boaid or upon such volun- 
taiy adjustment of the dispute, such charge shall be dismissed 

“(1) Whenever it is chaiged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4)(A), (B), or (C) of seebon 8 
(b), the pie'limmaiy znvestigahon of such charge shall be made forthwith and 
given piioiity ovei all othei cases except cases of hke charactei in the office 
where it is filed oi to which it is refeired If, after such investigation, me 
officer or regional attorney to whom the matter may be lefeued has reasonable 
cause to believe such charge is true and that a complaint should issue, he shaU, 
on behalf of the Board, petition any district couit of the United States (includ¬ 
ing the Distiict Couit of the United States for the District of Columbia) within 
any district where the unfair labor piactice in question has occmied, is alleged 
to have occuried, or wherein such peison resides or transacts business, for ap- 
piopiiate injunctive lehef pending the final adjudication of the Boaid with re¬ 
spect to such mattei Upon the filing of any such petibon the disbict court 
shall have juiisdiction to giant such injunctive relief oi tempoiary reshammg 
order as it deems just and piopei, notwithstanding any other provision of law 
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Provided further, That no temporary restraining order shall be issued with¬ 
out notice unless a petition alleges that substantial and mepaiable injury to 
the chaiging paity will be unavoidable and such tempoiaiy restraining order 
shall be effective for no longer than five days and will become void at the ex- 
pn ation of such period Upon filing of any such petition the com ts shall cause 
notice theieof to be served upon any person involved m the charge and such 
person, including the charging party, shall be given an opportunity to appear 
by counsel and present any relevant testimony Provided further, That for the 
purposes of this subjection district courts shall be deemed to have juiisdiction of 
a labor organization (1) m the distiict in which such oiganization nraintains its 
principal office, or (2) in any distiict in which its duly authoiized officers or 
agents aie engaged in piomotmg or protecting the interests of employee 
membeis The service of legal process upon such officer or agent shall con¬ 
stitute service upon the labor organization and make such organization a party 
to the suit In situations wheie such lehef is appiopnate the procedure speci¬ 
fied heiein shall apply to chaiges with respect to section 8 (b) (4) (D) 

“investigatory powers 

“Sec. 11 Foi the purpose of all hearings and investigations, which, in the 
opinion of the Board, are necessary and proper foi the exercise of the powers 
vested in it by section 9 and section 10— 

“(1) The Boaid, or its duly authorized agents or agencies, shall at all rea¬ 
sonable times have access to, for the purpose of examination, and the light to 
copy any evidence of any person being investigated or pioceeded against that 
relates to any matter under investigation or in question. The Board, oi any 
member theieof, shall upon application of any paity to such proceedings, 
forthwith issue to such party subpenas lequuing the attendance and testimony 
of witnesses oi the production of any evidence in such pi oceeding oi investiga¬ 
tion requested in such application Witliin five days after the seivice of a 
subpena on any person lequiiing die production of any evidence m his posses¬ 
sion 01 undei liis contiol, such person may petition the Boaid to revoke, and 
the Board shall revoke, such subpena if in its opinion die evidence whose pro¬ 
duction is lequned does not relate to any matter under investigation, oi any 
matter in question m such pioceedings, or if m its opinion such subpena does 
not describe with sufficient particularity the evidence whose jiioductioii is le- 
quned Any membei of die Boaid, or any agent oi agency designated by the 
Board foi such purposes, may admimstei oaths and affirmations, examine wit¬ 
nesses, and receive evidence Such attendance of witnesses and the produc¬ 
tion of such evidence may be required from any place in the United States 
01 any Territory or possession theieof, at any designated place oi hearing 

“(2) In case of contumacy or refusal to obey a subpena issued to any per¬ 
son, any district court of the United States or the United States couits of any 
Tenitory oi possession, or the District Court of the United States for the District 
of Columbia, within the juusdiction of which the inquiry is earned on or 
within the jurisdiction of which said person guilty of contumacy oi refusal to 
obey IS found oi resides oi transacts business, upon application by tlie Boaid 
shall have junsdiction to issue to such person an order requiring such peison 
to appeal before the Boaid, its member, agent, or agency, there to produce 
evidence if so ordered, oi theie to give testimony touching the matlei under 
investigation or in question, and any failuie to obey such order of the court 
may be punished by said court as a contempt theieof 

“(3) No person shall be excused from attending and testifying or from 
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pioducmg books, lecoids, coircspondence, documents, oi othei evidence in 
obedience to the subpena of the Boaid, on the giouiid that the testimony oi 
evidence leqiiiied of him may tend to inciiminate him oi subject him to a 
penalty oi foifeituie, but no individual shall be piosecuted oi subjected to any 
penalty oi foifcituie foi or on account ot any tiansaction, mattei, oi thing con¬ 
cerning which he is compelled, aftei having claimed his piivilege against sclf- 
inciimination, to testily oi pioduce evidence, except that such individual so 
testifying shall not be exempt horn prosecution and punishment for peijury 
committed in so testifying 

‘ (4) Complaints, oidcis, and othei piocess and papcis of the Boaid, its 
member, agent, oi agency, may be seived eithei peisonally oi by legisteied 
mail 01 by teleguiph oi by leaving a copy tlieieof at the piincipal office oi place 
of business of the poison lequiied to be seived The verified letuin by the 
individual so seiving the same setting foith the manner of such service shall 
be pioof of the same, and the letmn post office leceipl or telegiaph leceipt 
Ihercfoi when icgisteied and mailed oi telcgiaphecl as aloiesaid shall be proof 
of service of the same Witnesses summoned before the Boaid, its meinbei, 
agent, 01 agency, shall be paid the same fees and mileage that aie paid wit¬ 
nesses in the couits of the United Stales, and witnesses whose depositions aie 
taken and the persons taking the same shall seveially he entitled to the same 
fees as aie paid for like services in the courts ot the United States 

“(5) All piocess of any court to which application may be made undei this 
Act may be seived in the judicial distuct wheiem the defendant oi otlier pei- 
son lequiied to be served lesides oi may be found 

“(6) The several depaitments and agencies of the Government, when di- 
lected by the Piesideiit, shall fuimsh the Boaid, upon its request, all lecoids, 
papers, and information in then possession lelating to any matter before the 
Boaid 

“Sec 12 Any person who shall willfully resist, prevent, impede, oi inteifeie 
with any membei ol the Boaid oi any of its agents oi agencies in the perform¬ 
ance of duties pursuant to this Act shall be punished by a fine of not more than 
$5,000 01 by impiisonment for not moie than one yeai, or both 

'limitations 

“Sec 13 Nothing m this Act, except as specifically provided foi herein, shall 
be construed so as either to inteifeie with oi impede oi dimmish in any way 
the light to strike, oi to affect the limitations oi qualifications on that ught 
“Sec 14 (a) Nothing heiem shall prohibit any individual employed as a 
supervisor from becoming oi remaining a member of a labor organization, but 
no employe! subject to this Act shall be compelled to deem individuals defined 
heiein as supcivisois as employees foi the puipose of any lavv, eithei national 
01 local, relating to collective bargaining 

“(b) Nothing in this Act shall be construed as authorizing the execution or 
application of agreements icquiimg membei ship m a labor organization as a 
condition of employment in any State oi Teiiitoiy in which such execution oi 
application is prohibited by State or Teiiitorial law 

“Sec 15, Wheiever the apphcation of the provisions of section 272 of 
chapter 10 of the Act entitled ‘An Act to establish a unifoim system of bank¬ 
ruptcy thioughout the United States’, approved July 1, 1898, and Acts amend- 
atoiy theieof and supplementaiy theieto (U S. C., tide 11, sec 672), conflicts 
with the application of the provisions of this Act, this Act shall prevail Pio- 
vided, That in any situation wheie the piovisions of this Act cannot be vahdly 
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enfoiced, the piovisions of such othei Acts shall remain in full force and effect. 

“Sec 16 If any piovision of this Act, oi the application of such piovision to 
any peison or circumstances, shall be held invalid, the lemamdei of this Act, 
or the application of such piovision to peisons oi circumstances other than 
those as to which it is held invalid, shall not be affected thereby 

“Sec 17. This Act may be cited as die ‘Nabonal Labor Relations Act’.” 

EFFECTIVE DATE OF CEBTAIN CHANGES 

Sec 102. No piovision of this title shall he deemed to make an unfair laboi 
practice any act which was peifoimed puoi to the date of the enactment of this 
Act which did not constitute an unfair laboi piactico piior theieto, and the 
piovisions of section 8 (a) (3) and secbon 8 (b) (2) of the National Labor Re- 
labons Act as amended by this title shall not make an unfaii labor piacbce the 
performance of any obligation under a collechve-bargaining agieement entered 
into prior to the date of the enactment of this Act, oi (m the case of an agiee¬ 
ment for a peiiod of not moie than one yeai) enteied into on or after such date 
of enactment, but prioi to the effecbve date of this btle, if the pcifmmance of 
such obligabon would not have consbtuled an unfair laboi piaclice undei sec 
tion 8 (3) of the National Laboi Relations Act piioi to the effective date of this 
btle, unless such agreement was lenewed oi extended subsequent theieto 

Sec. 103 No provisions of this bile shall affect any ceibficabon of lepie- 
sentabves oi any deteimmabon as to the appiopiiate colleclive-baigaining unit, 
which was made under section 9 of the Nabonal Labor Relabons Act prior -^o 
the effective date of this btle until one yeai after the date of such cei tification 
01 if, in lespect of any such ceibficabon, a collective-baigaming conbact was 
enteied into piioi to the effective dale of this title, until the end of the con- 
tiact peiiod oi until one yeai aflei such date, whichever fiisl ocems 

Sec 104 The amendments made by this title shall take effect sixty days 
after the date of the enactment of this Act, except that the authority of the 
President to appoint ceitain officers confeiied upon him by section 3 of the 
National Laboi Relabons Act as amended by this btle may be exercised foith- 
with 

TITLE II~CONCILIATION OF LABOR DISPUTES IN INDUSTRIES 
AFFECTING COMMERCE, NATIONAL EMERGENCIES 

Sec. 201 That it is the policy of the United States that— 

(a) sound and stable industrial peace and the advancement of the general 
welfaie, health, and safety of the Nation and of the best interests of employe! s 
and employees can most satisfactorily be secured by the settlement of issues 
between employers and employees thiough the processes of confeience and 
collective bai gaming between employeis and the repiesentativos of their em¬ 
ployees. 

(b) the settlement of issues between employeis and employees thiough col¬ 
lective bargaining may be advanced by making available full and adequate 
governmental facilities foi conciliation, mediation, and voluntaiy aibitiation 
to aid and encourage employeis and the lepiesentabves of then emjiloyces to 
leach and maintain agieements concerning lates of pay, houis, and working 
conditions, and to make all reasonable efforts to settle their difieiences by mu¬ 
tual agieement leached through confeiences and collective baigaimng oi by 
such methods as may be provided foi m any applicable agieement foi the 
settlement of disputes, and 

(c) ceitain controversies which aiise between paities to cohective-baigain- 
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mg agieements may be avoided oi minimized by making available full and 
adequate governmental facilities foi furnishing assistance to employeis and 
the representatives of their employees m formulating foi inclusion within such 
agreements provision for adequate notice of any proposed changes m the 
terms of such agreements, for the final adjustment of grievances or quespons 
regarding the application oi inteipretation of such agieements, and otliei pro¬ 
visions designed to prevent the subsequent aiising of such contaoversies 

Sec 202 (a) There is heieby created an independent agency to be known 
as the Federal Mediation and ConciliaPon Seivice (herein refeiied to as the 
Service , except that foi sixty days aftei the date of the enactment of this Act 
such term shall lefei to the Conciliation Seivice of the Department of Labor). 
The Service shall he under the diiecbon of a Fedeial MediaPon and Concilia¬ 
tion Dnector (hereinafter referred to as the “Director"), who shall be ap¬ 
pointed by the President by and with the advice and consent of the Senate 
The Director shall receive compensation at the late of $12,000 per annum 
The Diiectoi shall not engage in any other business, vocation, oi employment. 

(b) The Director is aulliorized, subject to the civil-seivice laws to appoint 
such cleiical and other personnel as may he neeessaiy for the execution of tire 
functions of the Service, and shall fix their compensaPon in accordance with 
the Glassification Act of 1923, as amended and may, without regard to the 
provisions of the civil-seivice laws and the Classification Act of 1923, as 
amended, appoint and fix the compensaPon of such conciliators and mediatois 
as may be necessary to cany out the functions of the Service The Dnector 
IS authorized to make such expendituies for supphes, facilities, and services as 
he deems necessary Such expenditures shall be allowed and paid upon pies- 
entaPon of itemized vouchers theiefoi appioved by the Director or by any em¬ 
ployee designated by him for that puipose 

(c) The puncipal office of the Service shall be m the DisPict of Columbia, 
but the Diiectoi may estabbsh legional offices convenient to localiPes in which 
labor contioversies are likely to anse The Director may by oidei, subject to 
revocation at any Pme, delegate any authonty and disciehon conferred upon 
him by this Act to any regional diiectoi, oi other officer oi employee of the 
Service The Director may establish suitable procedures for cooperation with 
Stale and local mediation agencies The Dnector shall make an annual report 
in wilting to Congress at the end of the fiscal year 

(d) All mediation and conciliation funepons of the Secretary of Labor oi 
the United States Conciliation Service under seePon 8 of the Act entitled “An 
Act to create a Department of Laboi”, appioved Maich 4, 1913 (U. S C., 
title 29, sec. 51), and all functions of the United States ConciliaPon Seivice 
under any other law are heieby tiansfeiied to the Federal McdiaPon and Con¬ 
ciliation Seivice, together with the personnel and records of the United States 
Conciliation Service. Such pansfci shall take effect upon the sixtieth day after 
the date of enactment of this Act. Such Pansfer shall not affect any proceed¬ 
ings pending before the United States ConcihaPon Seivice oi any cerpficaPon, 
Older, lule, oi regulation theretofoie made by it oi by the Secietaiy of Labor 
The Dnector and the Scivice shall not be subject m any way to the jurisdicPon 
or authonty of the Secretary of Laboi or any official or division of the Depart¬ 
ment of Labor. 


FUNCTIONS OF THE SERVICE 

Sec 203. (a) It shall be the duty of the Service, in order to prevent or 
mimmize intenupPons of the fiee flow of commerce growing out of labor dis- 
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putes, to assist paitics to laboi disputes in mdustiies affecting commeice to 
settle such disputes ihiough conciliabon and mediation 

(b) The Seivice may pioffei its sol vices in any labor dispute m any mdustiy 
affecting commeice, eithei upon its own motion oi upon the lequest of one oi 
moie of the paiLios to the dispute, whenever in its judgment such dispute 
threatens to cause a substantial mteiiuption of commeice The Diiectoi and 
the Service aio diiectcd to avoid attempting to mediate disputes which would 
have only a minoi effect on interstate commeice if State oi othei conciliation 
seivices aie available to the paitacs Whcnovci the Scivico does piolloi its 
seivices in any dispute, it shall be tlie duty of the Seivice pioinptly to put itself 
in communication with the paities and to use its best effoits, by mediation and 
conciliation, to bung tliem to agi cement. 

(c) If die Diiectoi is not able to bung the paibes to agieemcnl by concilia¬ 
tion within a leasonablc time, he shall seek to induce the paities voluntaiily to 
seek otliei means of settling the dispute without lesoit to stiike, lock-out, oi 
oLhei coeicion, including submission to the employees in the baigaining unit 
of the cmployei’s last ofEei of settlement foi appioval oi rejection in a secret 
ballot The failure oi lefusal of either party to agiee to any pioceduie sug¬ 
gested by the Dnectoi shall not be deemed a violation of any duty oi obliga¬ 
tion imposed by this .jlct 

(d) Final adjustment by a method agieed upon by the paities is heieby de- 
claied to be the desiiable method foi settlement of gnevance disputes aiismg 
ovei the application oi intcipietation of an existing collcctive-baigainmg agi ce¬ 
ment The Seivice is diiectcd to make its conciliation and mediation seivices 
available in the settlement of such grievance disputes only as a last resoit and in 
exceptional cases 

Sec 204 (a) In oidei to pi event oi minimize inton options of the fiee flow 
of commeice giowing out of laboi disputes, employcis and employees and then 
rcpiesentatives, m any mdustiy affecting commeice, shall— 

(1) excit eveiy leasoiiable effoit to make and maintain agieements conceiii- 
mg laLes of pay, houis, and woikmg conditions, including piovision for ade¬ 
quate notice of any pioposed change in the teims of such agieements; 

(2) whenevei a dispute arises ovei the teims oi application of a collective- 
baigaimng agieement and a confeience is lequcsted by a paity oi piospective 
paity tlicieto, anange piomptly foi such a confeience to be hold and endeavoi 
in such confcicnco to settle such dispute expedibously, and 

(S) in case such dispute is not settled by confeience, pailicipatc fully and 
piomptly in such meetings as may be undcitaken by the Seivice undei this 
Act foi the puipose ot aiding in a settlement of the dispute 

Sec 205 (a) Theie is heieby ciealcd a National Laboi-Managemcnt Panel 
which shall be composed of twelve membcis appointed by the Picsident, six of 
whom shall bo selected tiom among peisons outstanding in the field of man¬ 
agement and SIX of whom shall be selected fiom among peisons outstanding 
in the field of laboi Each membci shall hold office ioi a tcim of three ycais, 
except that any membci appointed to fill a vacancy occuiimg piioi to the ex- 
piiation of the teim foi which his pieclecessoi was appointed shall bo appointed 
loi the lemaincler of such teim, and the teims of office of the incmbeis fiisl 
taking office shall expii e, as designated by tire Piosident at the timo oi appoint¬ 
ment, foul at the end of the fiist yeai, foui at the end of lire second yeai, and 
foul at the end of the thud yeai aftei the date ot appointment Membeis of 
the panel, when serving on business of the panel, shall be paid compensation 
at the rale of $25 per day, and shall also be entitled to receive an allowance for 
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actual and necessaiy travel and subsistence expenses while so serving away 
fiom then places ol residence 

(b) It shall be the duty of the panel, at the request of the Dnectoi, to advise 
in the avoidance of industiial contioveisies and the manner in winch mediation 
and voluntaiy adjustment shall be admimsteied, paiticulaily with reference to 
contioveisies affecting the general welfare of the country 

NAHOKAL EMERGENCIES 

Sec 206 Whenevci m the opinion of the President of the United States, a 
ihieatened oi actual strike oi lock-out affecting an enliie industiy oi a substan¬ 
tial part theieof engaged in tiade, commeice, tianspoitation, tiansmission, or 
communication among the seveial States oi with foieign nations, oi engaged 
in the production of goods foi commeice, will, if peimitted to occui oi to con¬ 
tinue, impeiil the national health oi safety, he may appoint a boaid of inquiiy 
to inqmie into the issues involved iii the dispute and to make a written report 
to him within such time as ho shall piesciibe Such report shall include a 
statement of the facts with respect to the dispute, including each paity’s state¬ 
ment of its position but shall not contain any lecommcndations The Piesident 
shall file a copy of such repoit with the Seivice and shall make its contents 
available to the public 

Sec 207 (a) A boaid of inquny shall be composed of a chaiiman and such 
othei membeis as the Piesident shall deteiminc, and shall have power to sit 
and act in any place within the United States and to conduct such heaiings 
either in public oi in puvate, as it may deem necessaiy oi piopei, to asceitain 
the facts with respect to the causes and cncumstanccs of the dispute 

(b) Members of a board of mquiiy shall receive compensation at the rate 
of $50 foi each day actually spent by them m the woik of the boaid, togethei 
with neccssaiy tiavel and subsistence expenses 

(o) For the purpose of any heaiing oi inquiry conducted by any boaid ap¬ 
pointed under tins title, the provisions ol sections 9 and 10 (lelating to tire 
attendance of witnesses and the production of books, papers, and documents) 
of the Federal Tiade Commission Act of September 16, 1914, as amended 
(use 19, title 15, secs 49 and 50, as amended), aic hereby made apphcable 
to the poweis and duties of such boaid 

Sec 208 (a) Upon lecciving a lepoit from a board of inquiiy the Presi¬ 
dent may diiect the Attorney Geneial to petition any distiict couit of the 
United States having juiisdiction of die parties to enjoin such strike oi lock¬ 
out 01 the continuing theieof, and if the couit finds that such thieatened or 
actual strike oi lock-out— 

(i) affects an entire industry oi a substantial pait thereof engaged in tiade, 
commeice, transpoitation, transmission, or communication among the seveial 
States or with foreign nations, or engaged in the production of goods for com¬ 
merce, and 1111 , 

(u) if permitted to occui oi to continue, will impeiil the national health or 

safety, it shall have junsdiction to enjoin any such stiike or lock-out, oi the 
continuing theieof, and to make such other orders as may be appropriate^ 

(b) In any case, the piovisioiis of die Act of March 23, 1932, entitled An 
Act to amend the Judicial Code and to define and limit the jurisdiction of 
couits sitting in equity, and foi othei purposes”, shall not be applicable 

(c) The order oi oideis of the court shall be subject to leview by the ap- 
piopuato circuit court of appeals and by die Supreme Court upon wiit of cei- 
tioiaii or certification as provided in sections 239 and 240 of the Judicial Code, 
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as amended (U S C , title 29, secs. 346 and 347) 

Sec. 209. (a) Whenever a distiict couit has issued an Older under section 
208 enjoining acts or piactices which impeiil or thieaten to impenl the national 
health or safety, it shall be the duty of the paities to the labor dispute giving 
use to such order to make every effort to adjust and settle their diffeiences, 
with the assistance of the Service cieated by this Act. Neither party shall be 
under any duty to accept, in whole or in pait, any pioposal of settlement made 
by the Service 

(b) Upon the issuance of such ordei, the Pie.sident shall leconvene the 
boaid of inquiry which has pieviously reported with lospect to the dispute. At 
the end of a sixty-day peiiod (unless the dispute has been settled by that time), 
the board of inquiry shall leport to the President the cuiient position of the 
parties and the eSoits which have been made foi settlement, and shall include 
a statement by each party of its position and a statement of the employer’s last 
offer of settlement The President shall make such lepoit available to the 
public The National Laboi Relahons Boaid, within the succeeding fifteen 
days, shall take a secieL ballot of the employees of each employer involved in 
the dispute on the question of whethei they wish to accept the final offer of 
settlement made by then employer as stated by him and shall ceitify the results 
tlioieof to the Attorney Geneial within five days theieaftei 

Sec 210 Upon the ceitiflcation of the lesults of such ballot oi upon a 
settlement being reached, whichevei happens soonei, the Attorney Geneial 
shall move the court to dischaige the injunction, which motion shall then be 
giantcd and the injunction discharged When such motion is gianted, the 
President shall submit to the Congiess a full and compiehensivc report of the 
proceedings, including the findings of the boaid of inquiiy and the ballot taken 
by the National Laboi Relations Boaid, togetbei with such lecommcndations 
as he may see fit to make foi consideiation and appiopiiate action 

COMPILATION OF COLLECTIVE BAUGAINING AGREEMENTS, ETC 

Sec 211. (a) Foi the guidance and infoimahon of inleiested lepiesenta- 
tives of employcis, employees, and the geneial public, the Biueau of Labor 
Statistics of the Department of Laboi shall maintain a file of copies of all 
available collective baigaimng agieements and olhei available agreements and 
actions theieundei settling oi adjusting laboi disputes Such file shall be 
open to inspection undei appiopiiate conditions piescnbed by the Secietaiy 
of Labor, except that no specific iiifoimation submitted in confidence shall be 
disclosed 

(b) The Bmeau of Labor Slafastics in the Depaitmeiil of Labor is authoiized 
to fmmsh upon request of the Service, or employers, employees, oi their repre¬ 
sentatives, all available data and factual infoimalion which may aid in the 
settlement of any laboi dispute, except that no specific infoimation submitted 
in confidence shall be disclosed. 

EXEMPTION OF RAILWAY LABOR ACT 

Sec 212 The piovisions of this title shall not bo applicable with icspcct 
to any maltei which is subject to the provisions of the Railway Laboi Act, as 
amended fiom time to time 

TITLE m 

SUITS BY AND AGAINST LABOR ORGANIZATIONS 

Sec 301 (a) Suits for violation of contracts between an employer and a 
labor organization lepiesenting employees in an iiidustiy affecting commerce 
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as defined in this Act, or between any such labor organizations, may be brought 
in any distiict couit of the United States having juiisdiction of the paities, 
Without lespect to the amount in controveisy or without regard to the citizen¬ 
ship of the parties 

(b) Any laboi oiganization which lepiesents employees in an industiy af¬ 
fecting commerce as defined in this Act and any employer whose activities 
affect commerce as defined m tins Act shall be bound by the acts of its agents 
Any such laboi organization may sue oi be sued as an entity and in behalf of 
the employees whom it represents m the courts of the United States Any 
money judgment against a labor organization m a distuct court of the United 
States shall be enfoiceable only against the organization as an entity and 
against its assets, and shall not be enforceable against any individual membei 
or his assets 

(c) For the purposes of actions and pioceedings by or against labor organi¬ 
zations in the district comts of the United States, district courts shall be deemed 
to have junsdiction of a labor organization (1) m the district m which such 
organization maintains its principal office, oi (2) in any distiict in which its 
duly authoiized officers or agents are engaged in repiesenting or acting for 
employee members 

(d) The service of summons, subpena, or other legal process of any court 
of the United Slates upon an officer or agent of a labor organization, m his 
capacity as such, shall constitute service upon the labor organization 

(e) For the purposes of this section, in determining whether any person is 
acting as an “agent” of another peison so as to make such other person re¬ 
sponsible for his acts, the question of whether the specific acts peifoimed were 
actually authouzod oi subsequently latified shall not be contiolhng 

RESTEICTIONS ON PAYMENTS TO EMPLOYEE REPRESENTATIVES 

Sec 302 (a) It shall be unlawful for any employei to pay or deliver, oi 
to agree to pav or dehvei, any money or other thing of value to any repiesenta- 
tive of any of his employees who are employed in an industry affecting com¬ 
merce 

(b) It shall be unlawful for any lepiesentative of any employees who aie 
employed in an industry affecting commeice to receive or accept, or to agree 
to receive or accept, from the employer of such employees any money or other 
tlung of value 

(c) The provisions of tins section shall not be applicable (1) with respect 
to any money or other thing of value payable by an employei to any represent¬ 
ative who IS an employee oi former employee of such employer, as compensa¬ 
tion for, 01 by leason of, his seivices as an employee of such employei, (2) 
with lespect to the payment oi dehveiy of any money or othei thing of value 
in satisfaction of a judgment of any couit or a decision or awaid oi an arbitrator 
or impartial chaiiman oi in compiomise, adjustment, settlement oi release of 
any claim, complaint, grievance, or dispute in the absence of fiaud or duress, 
(3) with lespect to the sale or puichase of an aiticle oi commodity at the 
prevailing maiket price in the regular couise of business, (4) with respect to 
money deducted from the wages of employees in payment of membei ship dues 
in a labor oiganization Fromded, That the employei has received from each 
employee, on whose account such deductions are made, a wiitten assignment 
which shall not be iiievocable for a period of moie tlian one year, or beyond 
the teimmation date of the applicable collective agreement, whichever occurs 
soonei, 01 (5) with lespect to money oi other thing of value paid to a trust 
fund established by such lepresentative, for the sole and exclusive benefit of 
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the employees of such employei, and then families and dependents (oi of 
such employees, families, and dependents jointly with the employees of othei 
employeis making similai payments, and their families and dependents) Pio- 
Dided, That (A) such payments aie held in tiust foi the pmpose of paying, 
eithez fiom piincipal or income oi both, foi the benefit of employees, then 
families and dependents, foi medical oi hospital caie, pensions on letiiement 
01 death of employees, compensation for injmies oi illness lesulting fiom oc¬ 
cupational activity 01 msuiance to piovide any of the foiegomg, oi unemploy¬ 
ment benefits oi life msuiance, disability and sickness msuiance, oi accident 
msuiance, (B) the detailed basis on which such payments aie to be made is 
specified in a wiitten agicement with the employei, and employees and em¬ 
ployers aie equally lepiescnted in the administiation of such fund, togcthei 
with such neutial peisons as the lepiesentaLivcs of the employeis and the 
lepiesentatives of the employees may agiee upon and in the event the em¬ 
ployei and employee gioups deadlock on the administiation of such fund and 
theie aie no neutial peisons empoweied to bicak such deadlock, such agiee- 
ment provides that the two gioups shall agiee on an impaitial umpiie to decide 
such dispute, oi in event of then failuie to agiee vvithin a leasonable length 
of time, an impaitial umpiie to decide such dispute shall, on petition of eithei 
gioup, be appointed by the distiict couit of the United States foi the distiict 
wheie the tiust fund has its piincipal office, and shall also contain jjiovisions 
foi an annual audit of the tiust fund, a statement of the lesults of which shall 
be available for inspection by inteiested peisons at the piincipal office of the 
bust fund and at such othei places as may be designated in such wiitten agiee- 
ment, and (C) such payments as aie intended to be used foi the puiposc of 
pioviding pensions oi annuities foi employees aie made to a scpaiate bust 
which piovidcs that the funds held thciein cannot be used foi any puipose 
othei than paying such pensions oi annuities 

(d) Any peison who willfully violates any of the piovisions of this section 
shall, upon conviction theieof, be guilty of a misdemcanoi and be subject to 
a fine of not moie than $10,000 oi to impiisonmcnt foi not moie than one 
year, or both, 

(c) The distiict couits of the United States and the United States couits 
of the Teiiitoiies and possessions shall have juiisdiclion, foi cause shown, and 
subject to the piovisions of section 17 (lelaling to notice to opposite paity) 
of the Act entitled “An Act to supplement existing laws against unlawful le- 
stiaints and monopohes, and foi othei puiposes”, appioved Octobei 15, 1914, 
as amended (U S C , title 28, sec 381), to leshain violations of this section, 
without legaid to the piovisions of sections 6 and 20 of such Act of Octobei 
15, 1914, as amended (U S C, btle 15, sec 17, and title 29, sec 52), and the 
piovisions of the Act entitled “An Act to amend the Judicial Code and to de¬ 
fine and limit the juiisdiction of couits sitbng in equity, and for othei puiposes”, 
approved Maich 23, 1932 (U S C, title 29, secs 101-115) 

(f) This section shall not apply to any contiact m foice on the date of 
enactment ol this Act, until the expiiation of such contiact, oi until July 1, 
1948, wliichevei fiist occuis 

(g) Compliance with the restiictions contained m subsection (c) (5) (B) 
upon contnbutions to bust funds, otheiwise lawful, shall not be applicable to 
contiibubons to such tiust lunds estabhshed by collective agieement piioi to 
Januaiy 1, 1946, noi shall subsection (c) (5) (A) be consbued as piohibiting 
contnbutions to such bust funds if prioi to January 1, 1947, such funds con¬ 
tained provisions for pooled vacation benefits 
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BOYCOTTS AND OTHER UNLAWFUL COMBINATIONS 

Sec. 303 (a) It shdll be unlawful, foi the puiposes of this section only, in 
an industiy or activity affecting commeice, for any labor oigamzation to engage 
111 , 01 to induce or encouiage the employees of any employei to engage in, a 
stiike 01 a conceited lefusal in the couise of then employment to use, manu- 
factuie, pioccss, tianspoit, oi otheivvise handle or woik on any goods, aiticles, 
mateiials, oi commodities oi to peifoim any services, where an object thereof 

IS— 

(1) forcing 01 lequiring any employei oi self-employed peison to join any 
laboi 01 employei oigamzation or any employei oi other peison to cease using, 
selling, handhng, tianspoiting, or otherwise deahng in the products of any 
other pioducei, processor, or manufactuiei, or to cease doing business with 
any other peison, 

(2) foicmg 01 lequning any other employei to recognize oi baigain with a 
labor organization as the lepiesentative ol his employees unless such labor 
organization has been ceitifled as the lepiesentative of such employees under 
the provisions of section 9 of the National Laboi Relations Act; 

(3) foicmg 01 lequnmg any employei to recognize oi baigain with a pai- 
ticulai labor oigamzation as the lepiesentative of his employees if anodiei labor 
oigamzation has been certified as the representative of such employees under 
the piovisions of section 9 of the National Labor Relations Act, 

(4) forcing oi lequiiing any employer to assign paiticulai woik to em¬ 
ployees in a paiticulai labor oigamzation oi m a paitioulai hade, ciaft, oi 
class lathei than to employees in anothei labor organization oi in anothei hade, 
craft, 01 class unless such employei is faihng to conform to an oidei or ceitifica- 
hon of the National Laboi Relations Boaid deteimining the haigaming lepie¬ 
sentative foi employees peifoiming such woik Nothing contained in this 
subsection shall be constiued to make unlawful a refusal by any person to 
entei upon the premises of any employer (othei than his own employei), if 
the employees of such employei aie engaged in a stake latified oi approved 
by a lepiesentative of such employees whom such employer is required to 
lecogmze undei the National Labor Relahons Act 

(b) Whoevei shall be mjuied in his business or propeity by reason oi any 
violation of subsection (a) may sue theiefoi in any distiict court of the United 
States subject to the limitahons and piovisions of section 301 hereof without 
respect to the amount m conhoveisy, or m any other couit having juiisdiction 
of the parties, and shall lecovei the damages by him sustained and the cost of 
the suit 

RESTniCTION ON POLITICAL CONTRIBUTIONS 

Sec 304. Section 313 of the Federal Conupt Practices Act, 1925 (U S C , 
1940 edition, btle 2, sec 251, Supp V, title 50, App , sec 1509), as amended, 
IS amended to read as follows 

“Sec 313 It is unlawful foi any national bank, or any corporation organized 
by authoiity of any law of Congress, to make a contribution or expenditure m 
connection with any election to any pohtical office, oi in connection with any 
piimaiy election oi pohtical convention oi caucus held to select candidates for 
any political office, or for any corpoiation whatevei, oi any laboi oigamzation 
to make a conbibution oi expenditure in connection with any election at which 
Presidential and Vice Presidential electors oi a Senator or Representative in, 
01 a Delegate or Resident Commissionei to Congress aie to be voted foi, or in 
conneebon with any primary election oi pohtical eonvenhon or caucus held to 
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select candidates foi any of the foiegoing oflBces, or foi any candidate, political 
committee, or other peison to accept or receive any contiibution prohibited 
by this Section Every corporation or labor organization vvhich makes any 
confribntaon or expenditure in violabon of this section shall be fined not moie 
than $5,000, and eveiy officer or duector of any corpoiation, oi officer of any 
labor organization, who consents to any contiibution oi expenditure by tho 
coipoiabon oi labor organization, as the case may be, in violation of this sec¬ 
tion shall be fined not more than $1,000 oi impiisoned foi not more than one 
year, or both Foi the puiposes of this section laboi oiganization’ means any 
oiganization of any kind, oi any agency oi employee lepiescntation committee 
or plan, in which employees paiticipate and which exists foi the puipose, m 
whole 01 in part, of dealing with employeis concerning grievances, laboi dis¬ 
putes, wages, rates of pay, hours of employment, oi conditions of work.” 

STRIKES BY GOVEBNMENT EMPLOYEES 

Sec 305. It shall be unlawful for any individual employed by the United 
States 01 any agency tlieieof including wholly owned Government coipoiations 
to participate in any strike Any individual employed by the United States oi 
by any such agency who stukes shall be discbaiged immediately fiom his 
employment, and shall foifeit his cml seivice status, if any, and shall not be 
ehgible foi leemployment for Ihiee years by the United States or any such 
agency 

TITLE IV 

CREATION OF JOINT COMMITTEE TO STUDY AND REPORT ON BASIC PROBLEMS 
AFFECTING FRIENDLY LABOR RELATIONS AND PRODUCTTVITY 

Sec 401 Theie is heieby established a joint congiessional committee to be 
known as the Joint Committee on Laboi-Managemcnt Relations (heieaftei 
referred to as the committee), and to be composed of seven Members of the 
Senate Committee on Laboi and Public Welfaic, to be appointed by the Piesi- 
denl pio tempoic of the Senate, and seven Membeis of the House of Repre¬ 
sentatives Committee on Education and Lahoi, to be appointed by the Speaker 
of the Plouse of Repi esentatives. A vacancy m membeiship of the committee 
shall not affect the poweis of the lemamuig membeis to execute the functions 
of the committee, and shall be filled in the same manner as the original selec¬ 
tion The committee shall select a chanman and a vice chaiiman fiom among 
its membeis 

Sec 402 The committee, actmg as a whole or by subcommittee, shall con¬ 
duct a tlioiough study and investigation of the entue field of labor-manage¬ 
ment lelaiions, including but not limited to— 

(1) the means by which peimanent fiiendly cooperation between employeis 
and employees and stabihty of laboi lelations m.ay be seemed thioughout the 
United States, 

(2) the means by which the individual employee may achieve a gieatcr 
pioduclivity and higher wages, including plans fot guaianteed annual wages, 
incentive piofit-shaiing and bonus systems, 

(3) the inteinal oiganization and admimstiation of labor unions, with 
special attention to the impact on individuals of collective agieoments leqmiing 
membeiship in unions as a condition of employment, 

(4) the laboi lelations pohcies and piactices of employeis and associations 
of employeis, 

(5) the desiiability of welfare funds £oi the benefit of employees and their 
relation to the social-secuiity system. 
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(6) the methods and piocedures for best carrying out the collective-bargain¬ 
ing piocesses, with special attention to the effects of indusUy-wide oi legional 
bai gaming upon the national economy, 

(7) the administration and operation of existing Fedeial laws relating to 
laboi relations, and 

(8) such other problems and subjects in the field of labor-management le- 
lations as the committee deems appropriate 

Sec 403. The committee shall report to the Senate and the House of 
Representatives not later than March 15, 1948, the results of its study and 
investigation, together with such recommendations as to necessary legislation 
and such othei recommendations as it may deem advisable, and shall make its 
final lepoit not later tlian January 2, 1949 

Sec 404 The committee shall have the power, witliout regard to the 
civil-seivice laws and the Classification Act of 1923, as amended, to employ 
and fix the compensation of such officers, experts, and employees as it deems 
necessary for the performance of its duties, including consultants who shall 
leceive compensation at a rate not to exceed $35 for each day actually spent 
by them in the work of the committee, together with their necessaiy travel and 
subsistence expenses The committee is luithei authorized, with the consent 
of the head of the department or agency eonceined, to utilize the services, in¬ 
formation, facilities, and personnel of all agencies m the executive branch of 
the Government and may request the governments of the several States, repre¬ 
sentatives of business, industiy, finance, and labor, and such other persons, 
agencies, organizations, and mstiumentalities as it deems appropriate to attend 
its healings and to give and present information, advice, and lecommendations 
Sec 405 The committee, or any subcommittee theieof, is authorized to 
hold such healings, to sit and act at such times and places duiing the sessions, 
recesses, and adjourned peiiods of the Eightieth Congress, to lequiie by sub- 
pena oi otherwise the attendance of such witnesses and the production of such 
books, papeis, and documents, to administer oaths, to take such testimony, to 
have such printing and binding done, and to make such expendituies within 
the amount appropriated therefor, as it deems advisable. The cost of steno¬ 
graphic services in lepoiting such hearings shall not be in excess of 25 cents per 
one hundred woids Subpenas shall be issued under the signatuie of the 
chairman oi vice chanman of the committee and shall be seived by any person 
designated by them 

Sec 406 The members of the committee shall be leimbuised for travel, 
subsistence, and other necessaiy expenses incuned by them in the perfoimance 
of the duties vested in the committee, other than expenses in connection with 
meetings of the committee held in the District of Columbia during such times 

as the Congress is in session r iieo 

Sec 407 There is hereby authorized to be appropriated the sum ot $150,- 
000, or so much theieof as may be necessary, to cany out the piovisions of this 
title, to be disbursed by the Secretary of the Senate on vouchers signed by the 
chairman. 

TITLE V 
definitions 

Sec 501 When used m this Act— 

(1) The term “industry affectmg commerce” means any industry or activity 
in comma ce or m which a labor dispute would burden oi obstruct commerce 
or tend to burden or obstiuct commerce or the free flow of commerce. 
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(2) The leim “stiike” includes any stiike or olhei conceited stoppage of 
woik by employees (including a stoppage by leason ot the expiiation of a 
collective-bargaining agreement) and any conceited slow-down oi othei con¬ 
ceited inteiiupbon of opeiations by employees 

(3) The teims “commerce”, "labor disputes”, “employer”, “employee”, “la¬ 
bor oiganization”, “lepiesentative”, “peison”, and “supeivisoi” shall have the 
same meaning as when used in the National Labor Relations Act iis amended 
by this Act 


SAVING PROVISION 

Sec. 502 Nothing m this Act shall be consliuod to lequiie an individual 
employee to lendei laboi oi service without his consent, noi shall anything m 
this Act be constuied to make the quitting of his labor by an individual em¬ 
ployee an illegal act, noi shall any couit issue any piocess to compel the per- 
foimance by an individual employee of such laboi oi scivice, without his 
consent, nor shall the quitting of laboi by an employee oi employees in good 
faith because of abnoimally dangeioiis conditions foi woik at tlie place of 
employment ol such employee oi employees be deemed a strike under this Aet 

SEPABABILITY 

Sec 503 If any piovision of this Act, oi the application of siicli provision 
to any person oi ciicumstance, shall be held invalid, the lemamdei of this Act, 
01 the application ot such piovision to persons oi ciicnmstances other than 
those as to which it is held invalid, shall not be affected thereby 

Joseph W Martin, Ji 
Speakei of the House of Repi esentatwes 

A H Vandenberg 
Piasidcnt of the Senate pio tempo) e 

In the House of Representaiives, U S , 

]une 20, 1947 

The House of Representatives having pioceeded to leconsidei the bill 
(H R 3020) entitled “An Act to amend the National Labor Relations Act, to 
provide additional facilities for the mediation of labor disputes affecting com¬ 
merce, to equalize legal responsibilities of labor oiganizations and employers, 
and loi otliei purposes”, returned by the Piesident ol the United States with 
his objections, to the House of Repiesentatives, in winch it oiigmated, it was 

Resoloed, That the said bill pass, two-thirds of the House of Representatives 
agreeing to pass the same. 

Attest John Andrews 

Cleik 


I certify that this Act oiigmated in the House of Repiesentatives 

John Andrews 

Cleik 

In the Senate of the United Staies, 

June 23 (legislative day, Apnl 21), 1947 
The Senate having pioceeded to leconsidei the bill (H R 3020) “An Act 
to amend the National Laboi Relations Act, to provide additional facilities for 
the mediation of labor disputes affecting commeice, to equalize legal respon- 
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FAIR LABOR STANDARDS ACT 

[Public —No 718 — 75th Conghess] 

[Chapter 676—3d Session] 

[S 2475] 

AN ACT 

To provide foi the establishment of fan laboi standaids m employments in 
and affecting mteistate commeice, and foi othei puiposes 

Be It enacted by the Senate and House of Repiesentatwes of the United 
States of Ameuca m Congress assembled, That tins Act may be cited as the 
“Fan Laboi Standaids Act of 1938”. 

FINDING AND DECLARATION OF POLICY 

Sec 2. (a) The Congicss heieby finds that the existence, in industiies 
engaged in commeice oi in the pioducbon of goods foi commeioc, of laboi con¬ 
ditions dehiincntal to the maintenance of the minimum standai d ol living neces¬ 
sary foi health, efficiency, and geneial well-being of woikeis (1) causes com¬ 
meice and the channels and mstiumentalities of commeice to be used to spicad 
and perpetuate such labor conditions among the woikers of the sevcial States, 
(2) bmdens commeice and the fiee flow of goods m commeice, (3) constitutes 
an unfaii method of competition in commeice, (4) leads to labor disputes 
burdening and obstiucting commeice and tlic free flow of goods in commeice, 
and (5) mtcifeies with the oideily and tan maiketing of goods in commeice 

(b) It is heieby declared to be the policy of this Act, tliiough the exercise 
by Congiess of its power to regulate commerce among the several States, to 
collect and as rapidly as practicable to eliminate the conditions above lefeired 
to m such industiies without substantially cuitailmg employment oi earning 
power. 


DEFINITIONS 

Sec 3 As used m this Act— 

(a) “Peison” means an individual, paitneiship, association, coipoiation, 
business trust, legal lepiesenlative, oi any oiganized gioup of persons 

(b) “Commeice” means trade, commeice, tianspoitation, transmission, oi 
communication among the several States oi from any State to any place outside 
thereof 

(c) “State” means any Stale of the United States oi the District of Columbia 
Ol any Tenitoiy oi possession of lire United Stales 

(d) “Employei” includes any person acting directly oi indiiectly in the 
inteicst of an employei in lelation to an employee but shall not include the 
United States or any State oi political subdivision of a State, oi any laboi or- 
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ganization (other than when acting as an employei), or anyone acting in the 
capacity of ofBcei or agent of such labor oiganization 

(e) “Employee” includes any individual employed by an employei 

(f) “Agiicultuie” includes faiming in all its blanches and among other 
things includes the cultivation and tillage of the soil, danymg, the production, 
cultivation, growing, and harvesting of any agiicultuial or horticultural com¬ 
modities (including commodities defined as agiicultuial commodities in section 
15 (g) of the Agiicultuial Maiketing Act, as amended), the raising of live¬ 
stock, bees, fui-bearing animals, oi poultiy, and any practices (including any 
foiestiy or lumbciing operations) performed by a farmei or on a farm as an 
incident to oi in conjunction with such farming operations, including prepara¬ 
tion foi maiket, dehveiy to storage or to market or to cairieis ioi transpoita- 
tion to maiket 

(g) "Employ” includes to suffei or permit to work. 

(h) “Industiy" means a bade, business, industry, oi bianch theieof, or gioup 
of mdustiies, in which individuals are gainfully employed. 

(i) “Goods” means goods (including ships and maiine equipment), waies, 
products, commodities, merchandise, or aiticles oi subjects of commeice of 
any chaiactei, oi any pait or ingredient thereof, but does not include goods 
after then deliveiy into the actual physical possession of the ultimate consumer 
theieof othei than a pioducer, manufactuier, or piocessoi thereof 

(j) “Produced” means produced, manufactured, mined handled, or in any 
olhei mannei woiked on in any State, and for the pmpose.s of this Act an em¬ 
ployee shall be deemed to have been engaged in the pioduction of goods if 
such employee was employed in producing, manufactunng, mining, handling, 
lianspoitmg, oi m any othei manner working on such goods, oi in any piocess 
or occupation necessaiy to the pioduction theieof, m any State 

(k) ‘bale” or ‘‘sell’' includes any sale, exchange, contiact to sell, consign¬ 
ment for sale, shipment toi sale, oi othei disposition 

(l) ‘‘Oppiessive child labor” means a condition of employment undei which 
(1) any employee undei the age of sixteen yeais is employed by an employer 
(other than = parent or a person standing in place of a paient employing his 
own ctiild or a child in his custody undei the age of sixteen yeais in an occupa¬ 
tion othei than manufacturing oi mining) in any occupation, oi (2) any em¬ 
ployee between the ages of sixteen and eighteen yeais is employed by an 
employei in any occupation which the Chief of the Childien’s Buieau in the 
Department of Laboi shall find and by oidei declaie to be particulaily liazaid- 
ous foi tlie employment of childien between such ages oi detrimental to their 
health or well-being, but oppiessive child labor shall not be deemed to exist by 
vutue of the employment m any occupation of any peison with lespect to 
whom the employer shall have on file an unexpired ceitificate issued and held 
pursuant to regulations of the Chief of the Childrens Bureau certifying that 
such person is above the oppressive child-laboi age The Chief of the Chil¬ 
dren’s Bureau shall provide by legulation or by oidei that the employment ot 
employees between the ages of fourteen and sixteen years m occupations other 
than manufactunng and mining shall not be deemed to constitute oppressive 
child labor if and to the extent tliat the Chief of the Childrens Bureau deten 
mines that such employment is confined to peuods which will not inteifere with 
Lheii schooling and to conditions which will not interfeie with then health and 

well-being i , 

(m) “Wage" paid to any employee includes the leasonable cost as detew 

mined by the Admimstiator, to the employer of furnishing such employee with 
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boaid, lodging, oi otliei facilities, if such boaid, lodging, oi otliei facilities aie 
customaiily fuinished by such employei to Ins employees 

administhatob. 

Sec. 4 (a) Tlieie is lieieby cieated iii the Depaitnient of Laboi a Wage 
and Horn Division which shall bo undei the diiectioii of an Adininistiatoi, to 
be known as the Administiatoi of the Wage and IIoiii Division (in this Act 
refeiied to as the “Adininistiatoi") The Admunstiatoi shall be appointed by 
the Piesidenl, by and with the advice and consent of the Senate, and shall 
leceive compensation at the late of $10,000 a yoai 

(b) The Admunstiatoi may, subject to the civil-seivice laws, appoint such 
employees as he deems necess.iiy to caiiy out Ins luiiclioiis and duties undei 
tins Act and shall fix then compen.sation in accoi dance with the Classification 
Act of 1923, as amended The Administiatoi may establish and utihae such 
icgional, local, oi othci agencies, and utilize such voluntaiy and uncompensated 
services, as may fiom tune to time he needed Allomeys appointed undei this 
section may appeal foi and lepiesent the Admunstiatoi in any litigation, but 
all such litigation shall he subject to the diiectioii and contiol of the Attorney 
Gcneial In the appointment, selection, classification, and piomotinn of oifi- 
ceis and employees ot the Admmistiatoi, no political test oi cpahficaLion shall 
he jieimitted oi given consideiation, hut all such appointments and piomotioiis 
shall bo given and made on the basis of meat and efficiency 

(c) The principal office of the Admimsliatoi shall be in the Dislnct of 
Columbia, but he oi liis duly authoiized lepieseiitative may excicise any oi all 
of his poweis in any phice 

(cl) The Admunstiatoi shall submit annually m Januaiy a lepoit to the 
Congiess covcimg his activities foi the picceclmg yeai and including such lu- 
foimation, data, and lecommendations toi fuithei legislation in connection 
with the matteis coveied by this Act as he may find advisable 

nsrousTHY coMMirrEES 

Sec 5 (a) The- Administiatoi shall as soon as piacticable appoint an m- 
dustiy committee foi each industiy engaged in commcice oi in the piocluction 
of goods foi commeice 

(b) An industiy committee shall be appointed by the Administiatoi without 
icgaid to any othei piovisions ot law legaidmg the appointment and compen¬ 
sation oi employees ol the United States It shall include a numbei of chs- 
inteiested peisons iepieseiiting the public, one of whom the Aclministiaioi shall 
designate as chaiiman, a like nuinbci ol peisons lepiesenling employees in the 
industiy, and a like numbei lepiesenling employeis iii the industiy In tlr 
appointment of the peisons lepiesenling each gioup, the Achmiiistiatni sh. II 
gisc due legaid to the geogiaphical legions in which the industiy is earned on 

(c) Two-thuds of the membeis of an industiy committee shall coastitutf’ 
a cpoium, and the decision ol the committee shall lecjuiio a vote ol not less 
than a niajoiity ol all its memheis Membcis ol an industiy committee sh dl 
icccive as compensation foi then scivices a icasonablo pei clicm, winch lie 
Administiatoi shall by lules and legulations piesciibe, loi each clay actually 
spent in the woik ot the committee, and shall in addition be icimbuisccl loi 
then neccssaiy tiavehng and othei expenses The Administiatoi shall fuinish 
(he committee with adeejuate legal, stenogiaphic, cleiical, and othei assistance, 
and shall by lules and legulalions piesciibe the pmeedme to be followed by 
the committee 
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(d) The Administrator shall submit to an indusby committee from time to 
time such data as he may have available on the matteis lefeiied to it, and shall 
cause to be brought before it in connection with such matters any witnesses 
whom he deems mateiial An industry committee may summon other wit¬ 
nesses or call upon the Admmistratoi to furnish additional information to aid 
it in its dehberatioiis 

(e) No industry committee appointed under subsection (a) of this section 
shall have any power to recommend the minimum rate or rates of wages to be 
paid under section 6 to any employees in Puerto Rico oi in the Viigin Islands 
Notwithstanding any other provision of this Act, the Administrator may appoint 
a special industiy committee to recommend the minimum rate or rates of 
wages to be paid under section 6 to all employees m Pueito Rico or the Virgin 
Islands, or in Pueito Rico and the Virgin Islands, engaged in commerce or in 
the production of goods for commerce, or the Administrator may appoint 
separate industry committees to recommend the minimum rate or rates of 
wages to be paid under section 6 to employees therein engaged m commerce 
or in tile production of goods for commerce in particular mdustnes An indus¬ 
tiy committee appointed under this subsection shall be composed of residents 
of such island or islands where the employees with lespect to whom such com¬ 
mittee was appointed are employed and residents of the United States outside 
of Puerto Rico and the Virgin Islands In deteimming the minimum rate or 
rates of wages to be paid, and in determmmg classifications, such industry 
committees and die Administrator shall he subject to the provisions of section 
8 and no such committee shall recommend, nor shall the Administrator approve, 
a minimum wage rate which will give any mdustry in Puerto Rico or m the 
Virgin Islands a competitive advantage over any industry in the United States 
outside of Puerto Rico and the Virgin Islands 

No wage orders issued by the Administrator pursuant to the recommenda¬ 
tions of an indusby committee made prior to the enactment of this jomt resolu- 
bon pursuant to secbon 8 of the Fair Labor Standards Act of 1938 shall after 
such enactment be apphcable with respect to any employees engaged in com¬ 
merce or m the producbon of goods for commerce in Puerto Rico or the Virgin 
Islands.^ 


MINIMUM WAGES 

Sec 6 (a) Every employer shall pay to each of his employees who is en¬ 
gaged in commerce or in the producbon of goods for commerce wages at the 
following rates— 

(1) during the first year from the effecbve date of this secbon, not less than 
25 cents an hour, 

(2) during the next six years fiom such date, not less than 30 cents an hour, 

(3) aftei the expirabon of seven yeais from such date, not less than 40 
cents an hour, or the rate (not less than 30 cents an hour) prescribed in the 
apphcable order of the Admmistratoi issued under secbon 8, whichever is 
lower, and 

(4) at any bme after the effective date of this secbon, not less than the 
rate (not m excess of 40 cents an hour) prescribed in the apphcable order of 
the Administrator issued under section 8, 

(5) if such employee is a home worker in Puerto Rico or the Virgin Islands, 
not less than the mimmum piece rate prescribed by regulabon or oider, or, if 


^ Amendment provided by Act of June 26,1940 (Public Res. No. 88, 76th Congress). 
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no such minimum piece rate is in effect, any piece rate adopted by such em¬ 
ployer which shall yield, to the proportion or class o£ employees pi escribed by 
regulation or order, not less than the applicable minimum hourly wage rate. 
Such minimum piece rates or employer piece rates shall be commensurate with, 
and shall be paid in lieu of, the minimum hourly wage rate applicable under 
the provisions of this section. The Admmistrator, or his authorized representa¬ 
tive, shall have power to make such regulations or orders as aie necessary or 
appropriate to carry out any of the provisions of this paragraph, including the 
power without limiting the generahty of the foregoing, to define any operation 
or occupation which is performed by such home work employees in Puerto 
Rico or the Virgin Islands; to establish minimum piece rates for any operation 
or occupation so defined, to prescribe the method and procedure for ascertain¬ 
ing and promulgating minimum piece rates, to prescribe standards for em¬ 
ployer piece rates, including the proportion or class of employees who shall 
receive not less than the minimum hourly wage rate, to define the term “home 
worker”; and to prescribe the conditions under which employeis, agents, con¬ 
tractors, and subcontractors shall cause goods to be produced by home 
workers ^ 

(b) This section shall take effect upon the expiration of one hundred and 
twenty days from the date of enactment of this Act. 

(c) The provisions of paragraphs (1), (2), and (3) of subsection (a) of 
this section shall be superseded m the case of any employee in Pueito Rico or 
the Virgin Islands engaged in commerce or in the production of goods foi 
commerce only for so long as and insofar as such employee is covered by a 
wage order issued by the Administrator pursuant to the recommendations of a 
special industry committee appointed pursuant to section 5 (e).^ 

MAXIMUM nouns 

Sec. 7. (a) No employer shall, except as otheiwise provided in this section, 
employ any of his employees who is engaged in commerce oi in the production 
of goods for commerce— 

(1) for a workweek longer than forty-four hours during the first year fiom 
the effecbve date of this section, 

(2) for a workweek longer than forty-two hours during the second year fiom 
such date, or 

(3) for a workweek longer than forty hours after the expiration of the second 
year from such date, 

unless such employee receives compensafaon for his employment in excess of 
the hours above specified at a rate not less tlian one and one-half times the 
regular rate at which he is employed. 

(b) No employer shall be deemed to have violated subsection (a) by em¬ 
ploying any employee for a workweek in excess of that specified in such sub¬ 
section without paying the compensation for overtime employment prescribed 
theiein if such employee is so employed— 

(1) in pursuance of an agieement, made as a result of collective baigaining 
by representatives of employees certified as bona fide by the National Labor 
Relations Board, which piovides tliat no employee shall be employed more 
than one thousand houis during any peiiod of twenty-six consecutive weeks, 

(2) on an annual basis in pursuance of an agieement with his employer, 
made as a result of collective bargaining by representatives of employees cer- 

' Amendment provided by Act of June 26,1940 (Public Res. No. 88, 76tli Congress) 
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tified as bona fide by the National Labor Relations Board, which provides that 
the employee shall not be employed moie than two thousand hours dming 
any period of fifty-two consecutive weeks, or 

(3) for a period or periods of not more than fourteen workweeks in the 
^gg*^®g^te in any calendar year in an mdustry found by the Admimstrator to he 
of a seasonal nature, 

and if such employee receives compensation for employment in excess of 12 
hours in any workday, or for employment in excess of 56 hours in any work¬ 
week, as the case may be, at a rate not less than one and one-half times the 
regular rate at which he is employed 

(c) In the case of an employer engaged in the first processing of milk, 
whey, skimmed milk, or cieam into dairy products, or in the ginmng and com¬ 
pressing of cotton, or in the processing of cottonseed, or in the processing of 
sugar beets, sugar beet molasses, sugar-cane, or maple sap, into sugar (but not 
refined sugar) or mto syrup, the provisions of subsection (a) shall not apply to 
his employees in any place of employment where he is so engaged; and m the 
case of an employer engaged m the first processing of, or in canning or packing, 
penshable or Seasonal fiesh fruits or vegetables, or in the fiist processing, 
vwthin the area of production (as defined by the Admmistratoi), of any agri¬ 
cultural or horbcultuial commodity during seasonal operations, or in handhng, 
slaughtering, or dressing poultry or hvestock, the provisions of subsection (a), 
during a period oi penods of not more than fourteen workweeks in the ag¬ 
gregate in any calendar year, shall not apply to his employees in any place of 
employment where he is so engaged 

(d) This sechon shall take efliect upon the expiration of one hundred and 
twenty days from the date of enactment of this Act 

WAGE OBDEBS 

Sec 8. (a) With a view to carrying out the pohey of this Act by reaching, 
as rapidly as is economically feasible without substantially curtaihng employ¬ 
ment, the objective of a universal minimum wage of 40 cents an hour in each 
industry engaged in commerce or in the production of goods for commerce, 
the Admimstrator shall from time to time convene the industry committee for 
each such mdustry, and the industiy committee shall from time to time lecom- 
mend the mmimum rate or rates of wages to be paid under section 6 by em¬ 
ployers engaged in commerce Or in the production of goods for commerce in 
such industry or classifications therein. 

(b) Upon the convening of an industry committee, the Administrator shall 
refer to it the question of the minimum wage rate or rates to be fixed for such 
industry. The industry committee shall mvestigate conditions in the industry 
and the committee, or any authorized subcommittee thereof, may hear such 
witnesses and receive such evidence as may be necessary or appropriate to 
enable the committee to perform its duties and functions under this Act The 
committee shall recommend to the Administrator the highest mmimum wage 
rates for the mdustry which it determmes, having due regard to economic and 
compebtive conditions, will not substantially curtail employment in the in¬ 
dustry. 

(c) The industry committee for any industry shall recommend such reason¬ 
able classifications within any industry as it determmes to be necessary for the 
purpose of fixing foi each classificahon within such industry the highest mini¬ 
mum wage rate (not in excess of 40 cents an hour) which (1) will not sub- 
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stantially curtail employment in such classification and (2) will not give a 
competitive advantage to any group m the industry, and shall recommend for 
each classification in the industry the highest minimum wage rate which the 
committee deteimines will not suhstantially cuitail employment in such classi¬ 
fication. In determining whether such classifications should be made in any 
industiy, in mahing such classifications, and in determining the minimum wage 
rates for such classifications, no classification shall be made, and no minimum 
wage rate shall be fixed, solely on a legional basis, but the industiy committee 
and the Administrator shall consider among other relevant factors the follow¬ 
ing 

(1) competitive conditions as affected by transportation, Hvmg, and pro¬ 
duction costs, 

(2) the wages established for work of hke or comparable character by col¬ 
lective labor agreements negotiated between employers and employees by 
repiesentatives of their own choosing, and 

(3) the wages paid foi work of hke or compaiable character by employe!s 
who voluntarily maintain mimmum-wage standards in the industry. 

No classification shall be made under uus section on the basis of age or sex, 

(d) The industry committee shall file with the Admmistiatoi a leport con¬ 
taining its lecommendahons with respect to the matters referred to it. Upon 
the filing of such report, the Administrator, after due notice to interested per¬ 
sons, and giving them an opportunity to be heard, shall by Older approve and 
carry into effect the recommendations contained in such repoit, if he finds 
that the recommendations aie made in accordance with law, aie supported by 
the evidence adduced at the hearing, and, taking into consideration the same 
factors as aie required to be considered by the industry committee, will cany 
out the purposes of this section, otherwise he shall disapprove such lecom- 
mendations If the Administrator disappioves such recommendations, he shall 
again refer the matter to such committee, or to another industiy committee for 
such industiy (which he may appoint for such purpose), for further consid¬ 
eration and lecommendations. 

(e) No ordei issued undei this section with lespect to any industry prioi to 

the expiration of seven years from the effective date of sechon 6 shall remain 
in effect after such expiiation, and no order shall be issued under this section 
with lespect to any indusby on or aftei such expiiation, unless the industiy 
committee by a preponderance of the evidence befoie it recommends, and the 
Administrator by a preponderance of the evidence adduced at the hearing 
finds, that the continued effectiveness oi the issuance of the order, as the case 
may be, is necessary in ordei to prevent substantial curtailment of employment 
in the industry . 

(f) Oideis issued under this sechon shall define the industries and classi¬ 
fications tlierem to which they are to apply, and shall contain such teims and 
conditions as tlie Administrator finds necessaiy to cany out the purposes of 
such ordei s, to prevent the circumvenhon or evasion theieof, and to safeguard 
the minimum wage lates established therein. No such ordei shall take effect 
until after due nohce is given of tlie issuance thereof by publication in the 
Federal Registei and by such othei means as the Administrator deems reason¬ 
ably calculated to give to interested persons general notice of such issuance 

(g) Due notice of any hearing provided for in this section shall be given 
by publicahon m the Federal Register and by such othei means as the Ad- 
ministiator deems reasonably calculated to give general notice to interested 
persons 
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ATTENDANCE OF WITNESSES 

Sec. 9 For the purpose of any heanng or invesbgation provided for in this 
Act, the piovisions of sections 9 and 10 (relating to the attendance of witnesses 
and the production of books, papers, and documents) of the Federal Trade 
Commission Act of September 16, 1914, as amended (U. S C, 1934 edition, 
title 15, secs 49 and 50), are hereby made apphcable to the jurisdiction, 
powers, and duties of the Administrator, the Chief of the Children's Bureau, 
and the industiy committees. 


couht eeview 

Sec 10. (a) Any peison aggiieved by an order of the Administrator issued 
undei section 8 may obtain a leview of such order in the circuit court of ap¬ 
peals of tile United States for any circmt wheiem such peison resides or has 
Ins principal place of business, or in the United States Court of Appeals for 
the Distiict of Columbia, by fihng m such court, within sixty days after the 
entiy of such order, a wiitten petition piaying tliat the order of the Administra¬ 
tor be modified oi set aside m whole oi in part. A copy of such petibon shall 
forthwith be served upon the Administrator, and thereupon the Administrator 
shall certify and file in the court a transcript of the record upon which the order 
complained of was entered Upon the fihng of such transcript such court 
shall have exclusive jurisdiction to affirm, modify, or set aside such order in 
whole or in part, so far as it is applicable to the petitioner. The review by 
the court shall be limited to questions of law, and findings of fact by the Aa- 
mmistrator when supported by substantial evidence shaU be conclusive. No 
objection to the order of the Administiator shall be consideied by the court 
unless such objection shall have been urged before the Admimshator or unless 
there were reasonable grounds for failure so to do If application is made to 
the court for leave to adduce additional evidence, and it is shown to the satis¬ 
faction of the court that such additional evidence may materially affect the le- 
sult of the pioceedmg and that there were reasonable grounds for failure to 
adduce such evidence in the proceeding before the Administratoi, the court 
may ordei such additional evidence to be taken before the Administrator and 
to be adduced upon the heanng in such manner and upon such terms and 
conditions as to the court may seem pioper The Administrator may modify 
his findings by reason of the additional evidence so taken, and shall file vVith 
the couit such modified or new findings which if supported by substantial 
evidence shall be conclusive, and shall also file his recommendation, if any, for 
the modification or setting aside of the original order The judgment and 
decree of the court shall be final, subject to review by the Supreme Court of 
the United States upon certioraii or cerbflcabon as provided in sections 239 
and 240 of the Judicial Code, as amended (U. S C., title 28, secs. 346 and 
347) 

(b) The commencement of proceedings under subsection (a) shall not, 
unless specifically ordered by the court, operate as a stay of the Administrator’s 
Older The court shall not giant any stay of the order unless the person com- 
plaimng of such order shall file in court an undertabng with a surety or smeties 
satisfactory to the court for the payment to the employees affected by the 
Older, in the event such order is affiimed, of the amount by which the com¬ 
pensation such employees are entitled to receive under the order exceeds the 
compensation drey actually receive while such stay is in effect. 
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INVESTIGATIONS, INSPECTIONS, AND BECOHDS 

Sec, 11 (a) The Adimnistiator or his designated representatives may in¬ 
vestigate and gather data regarding the wages, hours, and other conditions 
and practices of employment in any industry subject to this Act, and may enter 
and inspect such places and such records (and make such transcriptions 
thereof), question such employees, and investigate such facts, conditions, prac¬ 
tices, or matteis as he may deem necessary oi appropriate to deteimine whether 
any person has violated any provision of this Act, or which may aid in the en¬ 
forcement of the provisions of this Act. Except as piovided in section 12 and 
in subsection (b) of this section, the Adminish ator shall utilize the buieaus and 
divisions of the Department of Labor for all the investigations and inspections 
necessaiy undei this section. Except as piovided in section 12, the Admin- 
isbator shall bung all actions under secfaon 17 to leshain violations of this Act 

(b) With the consent and cooperation of State agencies charged with the 
adminisbation of State labor laws, the Adminish ator and the Chief of the 
Childien’s Bureau may, for the purpose of cairying out their respective func¬ 
tions and duhes undei this Act, utilize the services of State and local agencies 
and their employees and, notwithstanding any other provision of law, may 
reimbuise such State and local agencies and llieii employees for services 
rendered for such purposes 

(c) Eveiy employei subject to any piovision of this Act or of any order 
issued undei this Act shall make, keep, and preserve such lecoids of the per¬ 
sons employed by him and of the wages, houis, and other conditions and 
piactices of employment maintained by him, and shall preserve such records 
for such periods of time, and shall make such reports theiefrom to the Ad- 
ministiator as he shall piesciibe by regulation oi order as necessary or appropn- 
ate for the enfoicement of the provisions of this Act or the legulations or 
orders thereunder. 


CHILD LABOR PROVISIONS 

Sec 12, (a) After tlie expiration of one hundred and twenty days from 
the date of enactment of this Act, no producei, manufacturer, or dealer shall 
ship Or deliver for shipment in commerce any goods pioduced in an establish¬ 
ment situated in the United States in or about which within thuty days prior 
to the removal of such goods therefrom any oppiessive child labor has been 
employed Provided, That a piosecution and conviction of a defendant for the 
shipment or delivery for shipment of any goods under the condihons herein 
prohibited shall be a bai to any further piosecution against the same defendant 
for shipments or deliveiies for shipment of any such goods befoie the begin¬ 
ning of said piosecution. 

(b) The Chief of the Children’s Buieau in the Department of Labor, oi 
any of his authoiized representatives, shall make all investigations and inspec¬ 
tions under section 11 (a) with lespcct to the employment of minois, and, 
subject to the diiection and conbol of the Attorney Geneial, shall bring all ac¬ 
tions under section 17 to enjoin any act or piactice which is unlawful by reason 
of the existence of oppressive child labor, and shall administer all other provi¬ 
sions of this Act relating to oppressive child labor, 

EXEMPTIONS 

Sec 13. (a) The provisions of sections 6 and 7 shall not apply with re¬ 
spect to (1) any employee employed m a bona fide execubve, administrative, 
piofessional, or local retaiUng capacity, or in the capacity of outside salesman 
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(as such terms are defined and delimited by regulations of the Administrator), 
or (2) any employee engaged in any retail or service estabhshment the greater 
part of whose selling or servicing is in intrastate commeice; or (3) any em¬ 
ployee employed as a seaman; or (4) any employee of a carrier by air subject 
to the piovisions of title II of the Railway Labor Act, or (5) any employee 
employed in the catching, taking, harvesbng, cultivating, or farming of any 
kind of fish, shellfish, Crustacea, sponges, seaweeds, or other aquatic forms of 
animal and vegetable hfe, including the going to and returning fiom work 
and including employment in the loading, unloading, or packing of such prod¬ 
ucts for shipment or in propagating, processing, marketing, freezing, canning, 
curing, storing, or distributing the above products or byproducts thereof, or 
(6) any employee employed in agriculture; or (7) any employee to the extent 
that such employee is exempted by regulations or oiders of the Administrator 
issued undei section 14, or (8) any employee employed m conneefaon with 
the pubhcation of any weekly or semiweekly newspaper with a circulation of 
less than three thousand the major part of which circulation is within the 
county where printed and pubhshed, or (9) any employee of a street, subur¬ 
ban, or interurban electric railway, or local trolley or motor bus carrier, not 
included in other exemptions contained m this section, or (10) to any in¬ 
dividual employed within the area of production (as defined by the Adminis¬ 
trator), engaged in handhng, packmg, storing, ginning, compressing, pasteur¬ 
izing, drying, preparing in their raw or natural state, or canning of agricultural 
or horticultui al commodities for market, or in makmg cheese or butter or other 
dairy products, or (11) any switchboard operator employed in a pubhc tele¬ 
phone exchange which has less than five hundred stations ^ 

(b) The provisions of section 7 shall not apply with respect to (1) any em¬ 
ployee with respect to whom the Interstate Commerce Commission has power 
to establish qualifications and maximum hours of service pursuant to the pro¬ 
visions of section 204 of the Motor Camer Act, 1935, or (2) any employee of 
an employer subject to the provisions of Part I of the Interstate Commerce 
Act 

(c) The provisions of section 12 relatmg to child labor shall not apply with 
respect to any employee employed in agriculture while not legally required to 
attend school, or to any child employed as an actor in motion pictures or 
theatrical productions. 

LEAENEBS, APPBENTICES, AND HANDICAPPED WORKEES 

Sec. 14 The Administrator, to the extent necessary in order to prevent 
curtailment of oppoitunities for employment, shall by regulations or by orders 
provide for (1) the employment of learners, of apprentices, and of messengers 
employed exclusively in delivering letters and messages, under special certifi¬ 
cates issued pursuant to regulations of the Admmistrator, at such wages lower 
than the minimum wage apphcable under section 6 and subject to such hmi- 
tations as to time, number, proportion, and length of service as the Administra¬ 
tor shall prescribe, and (2) the employment of individuals whose earning 
capacity is impaired by age or physical or mental deficiency or injury, under 
special certificates issued by the Admimstrator, at such wages lower than the 
minimum wage apphcable under section 6 and for such period as shall be 
fixed m such certificates. 


^Amendment provided by Act of August 9, 1939 (Public No. 344, 76th Congress. 
53 Stat. 1266). 
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PEOHIBITED ACTS 


Sec, 15. (a) After the expiration of one hundred and twenty days from 
the date of enactment of this Act, it shall be unlawful for any person— 

(1) to transport, offer for transportation, ship, deliver, or sell in commerce, 
or to ship, deliver, oi sell with knowledge that shipment or dehvery or sale 
thereof m commerce is intended, any goods in the production of which any 
employee was employed in violation of secUon 6 or section 7, or in violation 
of any legulation oi oidei of the Administrator issued under section 14, except 
that no provision of this Act shall impose any liability upon any common 
earner for the tiansportation in commerce m the regular course of its business 
of any goods not produced by such common earner, and no provision of this 
Act shall excuse any common cairier from its obligation to accept any goods 
for transportation, 

(2) to violate any of the provisions of section 6 or seebon 7, or any of the 
provisions of any regulabon or order of the Administrator issued under seebon 


14, 


(3) to discharge oi m any other manner discnmmate against any employee 
because such employee has filed any complaint or insbtuted or caused to be 
insbtuted any proceeding under or related to this Act, or has tesbfied oi is 
about to testify in any such proceeding, or has served oi is about to serve on 
an indusby committee 

(4) to violate any of the provisions of seebon 12; 

(5) to violate any of the piovisions of seebon 11 (c), or to make any state¬ 
ment, report, or record filed oi kept pursuant to the provisions of such seebon 
or of any regulabon or older thereunder, knowing such statement, report, or 
record to be false in a material lespect. 

(b) For the puiposes of subseebon (a) (1) proof that any employee was 
employed in any place of employment where goods shipped or sold m com- 
meice were pioduced, within ninety days prior to the removal of the goods 
fiom such place of employment, shall be prima facie evidence that such em¬ 
ployee was engaged in the pioducbon of such goods. 


PENALTIES 

Sec 16. (a) Any person who willfully violates any of the provisions of 
seebon 15 shall upon conviction thereof be subject to a fine of not more than 
$10,000, or to impiisonment foi not moie than six months, or both. No per¬ 
son shall be imprisoned under this subseebon except for an offense committed 
after the convicbon of such person for a prior offense under this subseebon. 

(b) Any employer who violates the provisions of seebon 6 or seebon 7 of 
this Act shall be liable to the employee oi employees affected in the amount 
of their unpaid minimum wages, or their unpaid overbme compensation, as 
the case may be, and in an additional equal amount as hquidated damages 
Acbon to recover such liability may be maintained in any court of competent 
jurisdicbon by any one oi moie employees foi and in behalf of himself or 
themselves and other employees similarly situated, or such employee or em¬ 
ployees may designate an agent oi lepresentative to maintain such acbon foi 
and in behalf of all employees similarly situated The court in such action 
shall, in addibon to any judgment awaided to the plainbff or plainbffs, allow a 
reasonable attorney’s fee to be paid by the defendant, and costs of the acbon 

INJUNCTION PROCEEDINGS 

Sec. 17 The disbict courts of the United States and the United States courts 
of the Teiritoiies and possessions shall have jurisdiction, for cause shown, and 
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subject to the piovisions of section 20 (relating to notice to opposite paity) 
of tile Act entitled “An Act to supplement existing laws against unlawful re- 
stiaints and monopolies, and for other purposes”, approved October 15, 1914, 
as amended (U S. C., 1934 edibon, title 28, sec. 381), to restiain violations 
of section 15. 


RELATION TO OTHER LAWS 

Sec. 18. No piovision of this Act or of any order thereunder shall excuse 
noncomphance with any Fedeial oi State law or municipal ordinance estab¬ 
lishing a minimum wage highei than the minimum wage established under 
this Act or a maximum workweek lower than the maximum workweek estab¬ 
lished under this Act, and no provision of this Act relating to tbe employment 
of child labor shall justify noncomphance with any Federal or State law or 
municipal oidinance estabhshing a higher standard than the standard estab¬ 
lished under this Act No provision of this Act shall justify any employer m 
reducing a wage paid by him which is in excess of the applicable minimum 
wage under this Act, oi justify any employer in increasing houis of employ¬ 
ment maintained by lum which are shorter than the maximum hours applicable 
under this Act. 


SEPARABILiry OF PROVISIONS 

Sec 19. If any provision of this Act or the apphcabon of such provision to 
any person or circumstance is held invahd, the remainder of the Act and the 
application of such provision to other persons or circumstances shall not be 
affected thereby 
Approved, June 25, 1938. 


[Public— No 344—76 th Congress] 

[Chapter 605—1st Session] 

[S 1234] 

AN ACT 

To amend section 13 (a) of the Act approved June 25,1938 (52 Stat. 1069), 
entitled “Fair Labor Standaids Act of 1938” 

Be It enacted by the Senate and House of Representatives of the United 
States of America m Congiess assembled, That section 13 (a) of the Act ap¬ 
proved June 25, 1938 (52 Stat 1069), enbtled the “Fair Labor Standards 
Act of 1938”, be, and the same is hereby, amended by adding a new subsec¬ 
tion 11 as follows “or (11) any switchboard operator employed in a pubhc 
telephone exchange which has less than five hundred stations 

Approved, August 9, 1939. 
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[Public Law 283— 77th Congress] 

[Chapter 461— 1st Session] 

[S. 1713] 

AN ACT 

To amend Public Law Numbered 718, Seventy-fifth Congress, approved June 
25, 1938 

Be it enacted by the Senate and House of Representatives of the United 
States of Ameiica in Congress assembled. That paragraph (2) of subsection 
(b) of section 7 of Public Law Numbered 718, Seventy-fiftli Congress, ap¬ 
proved June 25, 1938, is hereby amended to read as follows 

“(2) on an annual basis in pursuance of an agieement with his employer, 
made as a result of collective bargaining by representatives of employees cer¬ 
tified as bona fide by the National Labor Relations Board, which provides 
that the employee shall not be employed more than two thousand and eighty 
houis during any peiiod of fifty-two consecutive weeks, or”. 

Approved, October 29, 1941. 


(Extract from) 

[Public Resolution —No 88—76th Congress] 

[Chapter 432—3d Session] 

[H, J. Res 344] 

JOINT RESOLUTION 

Making appropuations foi work relief and relief, for the fiscal year ending 
June 30, 1941. 

(c) That section 5 of the Fair Labor Standaids Act of 1938 is amended 
by adding at the end theieof the following 

“(e) No industiy committee appointed undei subsection (a) of this section 
shall have any powei to lecommend the minimum rate oi rates of wages to 
be paid under section 6 to any employees m Pueilo Rico or in the Virgin Is¬ 
lands. Notwithstanding any other provisions of this Act, the Administrator 
may appoint a special industry committee to recommend the minimum rate or 
rates of wages to be paid undei section 6 to all employees in Pueito Rico or 
the Virgin Islands, or in Pueito Rico and the Virgin Islands, engaged in com- 
meice or in the production of goods for commerce, or the Administrator may 
appoint separate indushy committees to lecommend the mimmurn rate or rates 
of wages to be paid under section 6 to employees theiein engaged in com¬ 
merce or in the pioduction ol goods for commerce in particulai indusbies An 
indushy committee appointed under this subsection shall be composed of resi¬ 
dents of such island or islands where the employees with lespect to whom 
such committee was appointed aie employed and residents of tlie United 
States outside of Pueito Rico and the Virgin Islands In deteimining the 
minimum rate oi rates of wages to be paid, and in determining classificahons, 
such industry committees and the Administrator shall be subject to the pro- 
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visions of section 8 and no such committee shall recommend, nor shall the Ad- 
mmisti^oi approve, a minimum wage late which will give any industry in 
Puerto Rico or in the Virgin Islands a competitive advantage ovei any mdustry 
in the Umted States outside of Puerto Rico and the Virgin Islands " 

(d) No wage orders issued by the Administrator pursuant to the recommen- 

dations of an industry committee made prior to tlie enactment of this loint 
resolution pursuant to section 8 of the Fair Labor Standards Act of 1938 shall 
after such enactment be applicable with respect to any employees engaged m 
commerce or m the production of goods for commerce m Puerto Rico or the 
Virgin Islands 

(e) Section 6 of the Fan Labor Standards Act of 1938 is amended by adding 

at the end thereof the following ° 

“(c) The provisions of paragraphs (1), (2), and (3) of subsechon (a) of 
this section shall be supeiseded in the case of any employee in Puerto Rico or 
the Virgin Islands engaged in commerce or in the production of goods for 
commerce only foi so long as and insofar as such employee is covered by a 
wage order issued by the Adminisbator pursuant to the recommendations of 
a special industry committee appomted puisuant to section 5 (e) ” 

(f) Section 6 (a) of the Fair Labor Standards Act of 1938 is amended by 
adding at the end thereof the following 

(5) if such employee is a home woiker m Puerto Rico or the Virgin Islands, 
not less than the minimum piece late piesciibed by regulation or order, oi, if 
no such minimum piece late is m effect, any piece rate adopted by such em¬ 
ployer which shall yield, to the propoition or class of employees piescnbed by 
regulation or order, not less than the applicable minimum hourly wage rate 
Such minimum piece rates oi employer piece rates shall be commensurate with, 
and shall be paid in heu of, the minimum hourly wage rate appbcable under 
the provisions of this seebon The Administrator, or his authoiized representa¬ 
tive, shall have power to make such legulabons or ordeis as are necessary or 
appiopriate to carry out any of the provisions of this paragraph, including the 
power without hmiting the geneiahty of the foregoing, to define any operabon 
or occupabon which is performed by such home work employees in Puerto 
Rico or the Virgin Islands, to establish minimum piece rates for any operation 
or occupation so defined, to pi escribe the method and proceduie for ascertain¬ 
ing and promulgabng minimum piece rates, to pi escribe standards for em¬ 
ployer piece rates, including the pioporbon or class of employees who shall 
receive not less than the raimmum hourly wage late, to define the term ‘home 
worker’; and to prescribe the condibons under which employers, agents, con¬ 
tractors, and subcontractors shall cause goods to be produced by home 
workers ” 

Approved, June 26, 1940 


[Public Law 49—80th Congress] 

[Chapter S2—1st Session] 

[H R 2157] 

AN ACT 

To reheve employers from ceitain liabihbes and punishments under the Pair 
Labor Standards Act of 1938, as amended, the Walsh-Healey Act, and the 
Bacon-Davis Act, and for other purposes. 
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Be it enacted by the Senate and House of Representatives of the United 
States of America in Congiess assembled. 

Past I 

FINDINGS AND POLICY 

Section 1. (a) The Congress heieby finds that the Fair Labor Standards 
Act of 1938, as amended, has been interpreted judicially in disregard of long- 
estabhshed customs, practices, and contracts between employers and employees, 
thereby cieating wholly unexpected liabihties, immense in amount and retro¬ 
active in operation, upon employeis with the results that, if said Act as so inter¬ 
preted or claims arising under such interpretations were permitted to stand, 

(1) the payment of such liabilities would bung about financial rum of many 
employeis and seriously impaii the capital resources of many others, thereby 
resulting in the reduction of industrial operations, halting of expansion and 
development, curtailing employment, and the earning power of employees, 

(2) the credit of many employers would be seiiously impaired, (3) there 
would be created both an extended and continuous uncertainty on the part 
of industry, both employer and employee, as to the financial condition of pro¬ 
ductive establishments and a gross inequahty of competitive conditions be¬ 
tween employeis and between industiies; (4) employees would receive wind¬ 
fall payments, including liquidated damages, of sums for activibes performed 
by Aem without any expectation of lewaid beyond that included in their 
agreed rates of pay, (5) there would occur the promotion of increasing de¬ 
mands for payment to employees for engagrng in activities no compensation 
for which had been contemplated by either the employer or employee at the 
time they were engaged in, (6) voluntary collechve bargaining would be inter¬ 
fered with and mdustrial disputes between employees and employers and be¬ 
tween employees and employees would be created, (7) the courts of the 
country would be buidened with excessive and needless litigation and cham- 
pertous practices would be encouraged, (8) the Public Treasury would be de¬ 
prived of large sums of revenues and pub he finances would be seriously de¬ 
ranged by claims against the Public Treasury for refunds of taxes already 
paid, (9) the cost to the Goveinment of goods and services heretofore and 
hereafter purchased by its various depaitments and agencies would be un- 
leasonably increased and the Public Tieasury would be seriously affected by 
consequent increased cost of war contracts, and (10) serious and adverse ef¬ 
fects upon the revenues of Federal, State, and local governments would occur. 

The Congress further finds that all of the foregoing constitutes a substantial 
burden on commerce and a substantial obstruction to the free flow of goods in 
commerce 

The Congiess, therefore, further finds and declares that it is in the national 
pubhc interest and for the general welfare, essential to national defense, and 
necessary to aid, protect, and foster commerce, that this Act be enacted 

The Congiess fuithei finds that the varying and extended periods of time 
for which, under the laws of the several States, potential letioactive liability 
may be imposed upon employers, have given and will give use to great diffi¬ 
culties in the sound and oideily conduct of business and mdustiy. 

The Congiess further finds and declares that all of the results which have 
aiisen or may arise under the Fair Labor Standaids Act of 1938, as amended, 
as aforesaid, may (except as to habihty for hquidated damages) arise with re¬ 
spect to the Walsh-Healey and Bacon-Davis Acts and that it is, therefore, in 
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the national public interest and for the general welfare, essential to national 
defense, and necessary to aid, protect, and foster commerce, that this Act shall 
apply to the Walsh-Healey Act and the Bacon-Davis Act. 

(b) It IS hereby declared to be the pohcy of the Congress in order to meet 
the existing emergency and to correct existing evils (1) to relieve and protect 
interstate commerce from piacbces which burden and obstruct it, (2) to pro¬ 
tect the right of collective bargaining, and (3) to define and hmit the jurisdic¬ 
tion of the courts. 

Pabt II 

EXISTING CLAIMS 

Sec 2 Relief From Certain Existing Claims Under the FAm Labor 
Standards Act of 1938, as Amended, the Walsh-Healey Act, and the 
Bacon-Davis Act.— 

(a) No employer shall be subject to any habihty or punishment under the 
Fair Labor Standards Act of 1938, as amended, the Walsh-Healey Act, or 
the Bacon-Davis Act (m any action or proceeding commenced prior to or on or 
after the date of the enactment of this Act), on account of the failure of such 
employer to pay an employee minimum wages, or to pay an employee ovei- 
time compensation, for or on account of any activity of an employee enpged 
in piior to the date of the enactment of this Act, except an activity which was 
compensable by eithei-— 

(1) an express provision of a written or nonwntten contract m effect, at tlie 
time of such activity, between such employee, lus agent, or collective-bargain¬ 
ing representabve and his employei, or 

(2) a custom or piactice m effect, at the time of such actavity, at the estab¬ 
lishment or other place where such employee was employed, covering such ac- 
bvity, not inconsistent with a written or nonwntten conbact, in effect at the 
time of such activity, between such employee, his agent, or collective-bargaining 
representabve and his employer 

(b) For the purposes of subsecbon (a), an actavity shall be considered as 
compensable under such conbact provision or such custom or piacbce only 
when It was engaged in duiing the porbon of the day with respect to which it 
was so made compensable. 

(c) In the apphcabon of the mmimum wage and overtame compensation 
provisions of the Fan Labor Standards Act of 1938, as amended, of the Walsh- 
Healey Act, or of the Bacon-Davis Act, m determining the tame for which an 
employer employed an employee there shall be counted all that tame, but only 
that time, during which the employee engaged in activities which were com¬ 
pensable within the meanmg of subsections (a) and (b) of this section 

(d) No court of the United States, of any State, Territory, or possession of 
the United States, or of the Distuct of Columbia, shall have jurisdiction of any 
action or proceeding, whether instituted prior to or on or after the date of the 
enactment of this Act, to enforce habihty or impose punishment for or on ac¬ 
count of the failure of the employer to pay minimum wages or overtime com¬ 
pensation under the Fair Labor Standards Act of 1938, as amended, under the 
Walsh-Healey Act, or under the Bacon-Davis Act, to the extent that such action 
or proceedmg seeks to enforce any habihty or impose any punishment with 
respect to an activity which was not compensable under subsections (a) and 
(b) of this section 

(e) No cause of action based on unpaid mimmum wages, unpaid overtime 
compensation, or hquidated damages, under the Fair Labor Standards Act o 
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1938, as amended, the Walsh-Healey Act, or the Bacon-Davis Act, which ac- 
ciued prior to the date of the enactment of this Act, or any interest in such 
cause of action, shall hereafter be assignable, in whole or in part, to the extent 
that such cause of action is based on an activity which was not compensable 
within the meamng of subsections (a) and (b). 

Sec. 3. Compromise of Certain Existing Claims Under the Fair Labor 
Standards Act of 1938, as Amended, the Walsh-Healey Act, and the 
Bacon-Davis Act — 

(a) Any cause of action under the Fair Labor Standards Act of 1938, as 
amended, the Walsh-Healey Act, oi the Bacon-Davis Act, which accrued prior 
to the date of the enactment of this Act, or any action (whethei instituted prior 
to or on 01 after the date of the enactment of this Act) to enforce such a cause 
of action, may hereafter be compromised in whole or in pait, if there exists a 
bona fide dispute as to the amount payable by the employer to his employee, 
except that no such action or cause of action may be so compiomised to the 
extent that such compromise is based on an houily wage rate less than the 
minimum required under such Act, or on a payment for overtime at a rate less 
than one and one-half times such minimum houily wage rate. 

(b) Any employee may hereafter waive his right under the Fair Labor Stand¬ 
ards Act of 1938, as amended, to liquidated damages, in whole or in part, 
with respect to activities engaged m pnoi to the date of the enactment of this 
Act 

(c) Any such compromise or waiver, in the absence of fraud or duress, shall, 
according to the teims thereof, be a complete sahsfaction of such cause of ac¬ 
tion and a complete bar to any action based on such cause of action. 

(d) The piovisions of this section shall also be applicable to any compro¬ 
mise 01 waivei heietofoie so made or given 

(e) As used in this section, the teim “compromise” mcludes “adjustment”, 
“settlement”, and “release”. 

Part III 
future claims 

Sec 4. Relief From Certain Futuibe Claims Under the Fair Labor 
Standards Act of 1938, as Amended, the Walsh-Healey Act, and the 
Bacon-Davis Act — 

(a) Except as provided in subsection (b), no employer shall be subject to 
any liability oi punishment under the Fair Labor Standards Act of 1938, as 
amended, the Walsh-Healey Act, or the Bacon-Davis Act, on account of the 
failuie of such employer to pay an employee minimum wages, or to pay an 
employee overtime compensahon, for or on account of any of the following 
activities of such employee engaged m on or aftei the date of the enactment 
of this Act— 

(1) walking, iiding, or traveling to and from the actual place of perform¬ 
ance of the pimcipal activity oi activities which such employee is employed to 
perfoim, and 

(2) activities which are preliminaiy to or postliminaiy to said principal 
activity oi activities, 

which occur either prioi to the time on any particular workday at which such 
employee commences, oi subsequent to the time on any particular workday at 
which he ceases, such principal acbvity oi activities 

(b) Notwithstanding the provisions of subsection (a) which relieve an 
employei fiom liability and punishment with respect to an activity, the em¬ 
ployer shall not be so leheved if such activity is compensable by either— 
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(1) an express provision of a written or nonwritten contract in effect, at 
the time of such activity, between such employee, his agent, or collective- 
bargaining representative and Ins employer, or 

(2) a custom or practice in effect, at the time of such activity, at the es- 
tabhshment oi other place where such employee is employed, coveiing such 
activity, not inconsistent with a wiitten oi nonwritten contract, in effect at the 
time of such actavity, between such employee, his agent, or collective-bargain¬ 
ing representative and his employer 

(c) For the purposes of subsection (b), an acbvity shall be considered as 
compensable undei such contiact provision or such custom or practice only 
when It is engaged m during the portion of the day with respect to which it is 
so made compensable. 

(d) In the application of the minimum wage and overtime compensation 
provisions of the Fair Labor Standards Act of 1938, as amended, of the Walsh- 
Healey Act, or of the Bacon-Davis Act, m deteimming the time for which an 
employer employs an employee with respect to walking, riding) travehng, or 
other pieliminary or postliminary activities described in subsection (a) of this 
section, there shall be counted all that time, but only that time, during which 
the employee engages m any such acbvity which is compensable wiQiin the 
meaning of subsecbons (b) and (c) of this section. 

Paht IV 

MISCELLANEOUS 

Sec 5. Repkesentative Actions Banned — 

(a) The second sentence of secbon 16 (b) of the Fair Labor Standards Act 
of 1938, as amended, is amended to read as follows “Action to recover such 
habihty may be maintained in any court of competent jurisdicbon by any one 
or more employees for and in behalf of himself or themselves and other em¬ 
ployees similarly situated No employee shall be a party plaintiff to any such 
action unless he gives his consent in writang to become such a party and such 
consent is filed in the court in which such acbon is brought ” 

(b) The amendment made by subsection (a) of this secbon shall be apphca- 
ble only with respect to actions commenced under the Fair Labor Standards 
Act of 1938, as amended, on or after the date of the enactment of this Act. 

Sec 6 Statute of Limitations —^Any acbon commenced on or after the 
date of the enactment of this Act to enforce any cause of acbon for unpaid 
minimum wages, unpaid overbme compensation, or hquidated damages, under 
the Fair Labor Standards Act of 1938, as amended, the Walsh-Healey Act, or 
the Bacon-Davis Act— 

(a) if the cause of acbon accrues on or after the date of the enactment of 
this Act—may be commenced within two years after the cause of action ac¬ 
crued, and every such acbon shall be forever barred unless commenced within 
two years after the cause of action accrued, 

(b) if the cause of acbon accrued prior to the date of the enactment of this 
Act—may be commenced within whichever of the following periods is the 
shorter (1) two years after the cause of acbon accrued, or (2) me period pre¬ 
scribed by the apphcable State statute of hmitabons, and, except as provided 
in paragraph (c), every such action shall be forever barred unless commenced 
within the shorter of such two periods; 

(c) if the cause of action accrued prior to the date of the enactment of this 
Act, the acbon shall not be barred by paragraph (b) if it is commenced within 
one hundred and twenty days after the date of the enactment of this Act unless 
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at the time commenced it is barred by an apphcable State statute of limitations. 

Sec 7 Deteemination of Commencement of Future Actions. —In de¬ 
termining when an action is commenced for the purposes of section 6, an action 
commenced on or after the date of the enactment of this Act under the Fair 
Laboi Standards Act of 1938, as amended, the Walsh-Healey Act, or the Bacon- 
Davis A6t, shall be considered to be commenced on the date when the complaint 
IS filed, except that in the case of a collective or class action instituted under the 
Fair Labor Standards Act of 1938, as amended, or the Bacon-Davis Act, it 
shall be considered to be commenced in the case of any individual claimant.— 

(a) on the date when the complaint is filed, if he is specifically named as a 
party plaintiff m the complaint and his written consent to become a party 
plaintiff IS filed on such date in the court in which the action is brought, oi 

(b) if such written consent was not so filed or if his name did not so appear 
—on the subsequent date on which such written consent is filed in the court 
in which the action was commenced. 

Sec. 8. Pending Collective and Representative Actions. —The statute of 
hmitations presciibed in section 6 (b) shall also be applicable (in the case of a 
collective oi representative action commenced prior to the date of the enactment 
of this Act under the Fair Laboi Standards Act of 1938, as amended) to an in¬ 
dividual claimant who has not been specifically named as a party plaintiff to the 
action prior to the expiration of one hundred and twenty days after the date of 
the enactment of this Act In the apphcation of such statute of hmitaPons such 
action shall be considered to have been commenced as to him when, and only 
when, lus written consent to become a party plaintiff to the action is filed 
in the court in which tlie action was brought 

Sec 9. Reliance on Past Administrative Rulings, Etc. —In any action 
or proceeding commenced piior to or on or aftei the date of the enactment of 
this Act based on any act oi omission prior to the date of the enactment of this 
Act, no employei shall be subject to any liability or punishment for or on ac¬ 
count of the failuie of the employer to pay minimum wages or oveifame com¬ 
pensation under the Fair Laboi Standaids Act of 1938, as amended, the Walsh- 
Healey Act, or the Bacon-Davis Act, if he pleads and proves that the act or 
omission complained of was in good faith in conformity with and in leliance on 
any administrabve regulation, order, ruling, approval, or interpretation, of any 
agency of the United States, or any administiative piactioe oi enforcement 
policy of any such agency with respect to the class of employers to which he 
belonged. Such a defense, if estabhshed, shall be a bar to the action or pro¬ 
ceeding, notwithstanding that after such act or omission, such administrabve 
regulation, order, ruhng, approval, interpretabon, practice, or enforcement 
pohey IS modified or lescmded or is determined by judicial authority to be 
invalid or of no legal effect. 

Sec 10 Reliance in Future on Administrative Rulings, Etc.— 

(a) In any acbon or pioceeding based on any act or omission on or after the 
date of tlie enactment of tins Act, no employer shall be subject to any liabihty 
or punishment foi or on account of the failure of the employer to pay minimum 
wages or oveibme compensation under the Fair Laboi Standaids Act of 1938, 
as amended, the Walsh-Healey Act, or the Bacon-Davis Act, if he pleads and 
pioves that the act or omission complained of was in good faith in conformity 
with and in reliance on any wiitten administrative legulabon, oidei, ruling, ap¬ 
proval, or mterpietabon, of the agency of the United States specified m subsec- 
bon (b) of this section, oi any administrative practace oi enforcement policy 
of such agency with respect to the class of employers to which he belonged. 
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Such a defense, if established, shall be a bar to the action oi proceeding, not¬ 
withstanding that after such act or omission, such administiative regulation. 
Older, ruling, approval, mterpietation, practice, or enforcement policy is modi¬ 
fied or rescinded or is determined by judicial authority to be invahd oi of no 
legal effect. 

(b) The agency referred to in subsection (a) shall be— 

(1) in the case of the Farr Labor Standards Act of 1938, as amended—the 
Administrator of the Wage and Hour Division of the Department of Labor, 

(2) in the case of the Walsh-Healey Act—the Secretary of Labor, or any 
Federal officer ubhzed by him in the administration of such Act, and 

(3) in the case of the Bacon-Da vis Act—^the Secretaiy of Labor 

Sec. 11 Liquidated Damages —^In any action commenced piioi to or on 
or after the date of the enactment of this Act to recover unpaid minimum wages, 
unpaid oveibme compensation, or liquidated damages, under the Fair Labor 
Standards Act of 1938, as amended, if the employer shows to the satisfaction 
of the court that the act or omission giving rise to such action was in good faith 
and diat he had reasonable giounds for believing that his act or omission was 
not a violation of the Fair Labor Standards Act of 1938, as amended, the court 
may, in its sound discietion, awaid no hqmdated damages or award any amount 
thereof not to exceed the amount specified in section 16 (b) of such Act 

Sec. 12 Applicability of “Area of Production" Regulations —No em¬ 
ployer shall be subject to any habihty or punishment under the Fan Labor 
Standards Act of 1938, as amended, on account of the failure of such employer 
to pay an employee minimum wages, or to pay an employee overbme com¬ 
pensation, for or on account of an activity engaged in by such employee pnor 
to December 26, 1946, if such employer— 

(1) was not so subject by reason of the definition of an “area of pioduction”, 
by a regulation of the Administrator of the Wage and Hour Division of the 
Department of Labor, which regulation was applicable at tlie time of per¬ 
formance of the activity even though at that time the regulation was invalid, or 

(2) would not have been so subject if the regulation signed on December 
18, 1946 (Federal Register, Vol, 11, p. 14648) had been in foice on and after 
October 24, 1938. 

Sec 13 Definitions. — 

(a) When the terms “employer”, “employee”, and “wage” are used m this 
Act in relation to the Fair Labor Standards Act of 1938, as amended, they shall 
have the same meaning as when used m such Act of 1938 

(b) When the term “employer” is used in this Act in relation to the Walsh- 
Healey Act or Bacon-Davis Act it shall mean the contractor or subcontractor 
covered by such Act 

(c) When the term “employee” is used m this Act in relation to the Walsh- 
Healey Act or the Bacon-Davis Act it shall mean any individual employed by 
the contractor or subcontractor covered by such Act in the performance of his 
contract or subcontract. 

(d) The term ‘Walsh-Healey Act” means the Act entitled “An Act to pro¬ 
vide conditions for tlie pm chase of supphes and the making of contracts by 
the United States, and for other purposes”, approved June 30, 1936 (49 Stat 
2036), as amended; and the term “Bacon-Davis Act” means the Act entitled 
“An Act to amend the Act approved March 3, 1931, relating to the rate of 
wages for laborers and mechanics employed by contractors and subcontractors 
on public buildings”, approved August 30, 1935 (49 Stat 1011), as amended. 

(e) As used in section 6 the term “State” means any State of the United 
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States or the District of Columbia or any Territory or possession of the United 
States. 

Sec 14. Sepaeability —If any provision of this Act or the apphcation of 
such piovision to any peison oi circumstance is held invalid, the lemainder of 
fins Act and the application of such piovision to othei peisons or ciicumstances 
shall not be affected thereby. 

Sec 16. Short Title —This Act may be cited as the “Portal-to-Portal Act 
of 1947”. 

Approved May 14,1947. 
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